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ICCBA Update on Legal Aid, Taxation, and Working Conditions of Legal Team Members 

13 December 2018 

 

The International Criminal Court Bar Association (ICCBA), on the occasion of the 17th Session of 

the Assembly of States Parties (ASP), provides this update on the above noted, inter-related subjects. 

This document should be read in conjunction with the ICCBA President’s address1 of 6 December 

2018 during the General Debate of the 17th Session of the ASP. This update is not intended as a 

comprehensive overview of these subjects or all activities and actions the ICCBA has taken in the 

below mentioned areas; instead, the purpose of the update is to inform ICCBA members and other 

interested parties of the current status of these particular issues in the context of the ongoing annual 

session of the ASP.  

 

A) Reform of the ICC Legal Aid Policy 

1. On 24 April 2017, the ICCBA issued a comprehensive report on reform of the ICC’s legal aid 

system. Among other positions, the report calls for: an increase in fee levels for Counsel and 

Support Staff; proper funding of defence teams in Article 70 cases; minimum fee rates for 

Support Staff; provision of paid maternity, paternity and sick leave; use of legal services 

contracts; improvements in the administration and efficiency of the legal aid system. 

 

2. In mid-October 2018, and following the election of a new ICC Registrar in April 2018, the ICC 

Registry issued a draft amended version of the legal aid policy, and invited the ICCBA and other 

stakeholders to provide comments on the draft. On 16 November 2018, the ICCBA organized a 

meeting at the Seat of the Court to facilitate discussion and receive the membership’s comments 

on the draft policy. The ICCBA also invited its membership to submit written comments. 

 

3. On 23 November 2018, the ICCBA submitted a detailed commentary on the Registry’s proposal 

which incorporated the views and comments received from the membership and reiterated the 

core positions set out in the 24 April 2017 ICCBA report. Additionally, a separate 16-page 

commentary on the amended legal aid policy drafted by the Counsel Support Staff Committee of 

the ICCBA was submitted to best ensure the views and concerns of Support Staff were directly 

available to the ICC Registry. 

 

                                                           
1 Available at: https://www.iccba-abcpi.org/single-post/2018/12/06/ICCBA-President-Delivers-Speech-to-

Assembly-of-States-Parties  

https://docs.wixstatic.com/ugd/ff5a5e_91839eee83344f6b979f146268a0fad1.pdf
https://www.iccba-abcpi.org/single-post/2018/12/06/ICCBA-President-Delivers-Speech-to-Assembly-of-States-Parties
https://www.iccba-abcpi.org/single-post/2018/12/06/ICCBA-President-Delivers-Speech-to-Assembly-of-States-Parties
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4. On 3 December 2018, at the invitation of the Registry, a seven-person ICCBA delegation, 

including the ICCBA President, ICCBA Vice President for Defence, and ICCBA Executive 

Director, attended a full day consultation meeting on the draft amended legal aid policy. 

Representatives of States Parties and select NGOs also attended the consultation. 

 

5. At the 3 December consultation the Registry underlined that per the ASP’s instructions, any 

reform of the legal aid system must be accomplished within the existing budgetary ‘envelope’ for 

legal aid. The ICCBA President expressed appreciation for certain improvements proposed in the 

draft amended policy, but made clear the ICCBA’s position that the ASP must increase funding 

for legal aid – a stance put directly to the ASP during the President’s 6 December address. During 

the consultation, a frank discussion took place on core components of the draft amended policy 

and in light of the written comments submitted by the ICCBA and other stakeholders. 

 

6. Among other points, the ICCBA stressed that: a core legal team composition of case manager, 

legal assistant / trial attorney, and counsel should be maintained throughout the proceedings; with 

respect to victims participating in the proceedings the policy must reflect that legal aid funding is 

not restricted to victims represented by an appointed common legal representative; and the policy 

should take into account cost of living increases and provide flexibility in setting fee levels for 

field assistants in light of national fee levels. With respect to legal services contracts envisioned 

under the draft amended policy, the ICCBA stated its position that such agreements should 

include provisions for minimum fee levels, maternity / paternity / sick leave, and reflect that fee 

levels are established on the basis of 2.5 accumulated leave days per month on par with ICC staff 

members. The ICCBA noted that these provisions must also be viewed in the wider context of 

working conditions for legal team members and efforts to prevent workplace harassment. The 

relevance and potential applicability of Dutch employment / labour law was also discussed. 

 

7. The Registry agreed, in principle, with the ICCBA’s proposal for the creation of a working group 

composed of members of the ICCBA and the ICC Registry under an independent / non-ICC 

auspices, with a mandate to comprehensively discuss the ICC’s legal aid system on an ongoing 

basis. Such a working group would constitute a ‘second track’, wholly separate from the 

Registry’s current project based on the mentioned draft amended legal aid policy. 

 

8. In light of the information and views exchanged during the 3 December consultation, and at the 

invitation of the Registry, the ICCBA and other stakeholders will submit additional comments on 

the draft amended legal aid policy by the end of this year. The Registry will issue a revised 

version of its draft in early 2019, and additional consultations with stakeholders – including the 

ICCBA – will take place thereafter. The Registry intends to issue a finalized proposal for an 

https://www.icc-cpi.int/Pages/item.aspx?name=legalAidConsultations
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amended legal aid policy in Spring 2019 for the consideration and evaluation of the ASP’s 

Committee on Budget and Finance. 

 

B) Taxation of fees of legal team members  

9. Since 2013, certain legal team members practicing before the ICC have been subject to income 

taxation claims by the Host State. This situation has exacerbated the existing and significant 

disparity of treatment between legal team members and their OTP counterparts, who are exempt 

from income taxation. 

 

10. In January 2018, the ICCBA Legal Aid and Taxation Working Group issued a report analyzing 

the taxation issue and proposing four solutions to address this matter. A copy of the report was 

provided to the former ICC Registrar. 

 

11. On 15 October 2018, members of the ICCBA Legal Aid and Taxation Working Group attended a 

meeting convened by the ICC Registry to discuss the taxation issue. A full and frank discussion of 

the taxation matter took place, and a common strategy to efficiently move forward in achieving 

solutions to this pressing issue was agreed upon. The ICCBA and the Registry have exchanged 

several additional communications on the taxation issue following the 15 October meeting. 

 

12. At the 3 December 2018 consultation meeting on the Registry’s draft amended legal aid policy, 

the ICC Registry confirmed the agreed upon common strategy on the taxation matter. The ICCBA 

will continue to work with and support the Registry in efficiently achieving an effective resolution 

of this matter on behalf of its membership and all impacted Counsel and Support Staff. 

 

C) Working conditions of legal team members and prevention of harassment 

13. Since its establishment two and a half years ago, the ICCBA has made improvement of the 

working conditions of ICC legal team members, and especially Support Staff, a priority issue. In 

addition to strong and consistent efforts seeking an increase in fees for all legal team members as 

well as protection from income taxation in the Host State (see above), the ICCBA has taken a 

series of decisions and actions aimed at building a sustainable and robust framework to improve 

working conditions for legal team members, including measures to combat workplace harassment. 

 

14. As noted above, in April 2017, the ICCBA Executive Council formally adopted as ICCBA policy 

the inclusion of comprehensive work place protections and benefits for Support Staff within a 

fundamentally reformed legal aid system.2 As mentioned previously, the ICCBA has strongly 

                                                           
2 See ICCBA Comments on ICC Registry Draft Concept Paper on Legal Aid, 24 April 2017, pp. 30-31 

(minimum fee levels for Support Staff); 34 (introduction of legal services contracts for Support Staff); 34-35 

(inclusion of maternity, paternity, and sick leave provisions within the legal aid system), available at: 

https://docs.wixstatic.com/ugd/ff5a5e_91839eee83344f6b979f146268a0fad1.pdf.    

https://docs.wixstatic.com/ugd/ff5a5e_c67834ca811c42659721927282c4a6c5.pdf
https://docs.wixstatic.com/ugd/ff5a5e_91839eee83344f6b979f146268a0fad1.pdf
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maintained this position during the ongoing review of the Registry’s draft amended legal aid 

policy, including in the ICCBA’s main comments on the draft policy, in a sixteen page additional 

commentary drafted by the ICCBA Counsel Support Staff Committee, and at the 3 December 

2018 consultation meeting. 

 

15. The views of Support Staff, as communicated through their seven elected representatives on the 

ICCBA Counsel Support Staff Committee, have been central to shaping the ICCBA’s policy and 

approach in this area. The former ICCBA President, in his letter to Support Staff of 2 March 

2018, requested Support Staff to “please do engage on a regular and ongoing basis with the 

representatives you have elected to the ICCBA Counsel Support Staff Committee […]. The 

mandate of the CSSC includes promptly bringing issues of concern for Support Staff to the 

Executive Council, and facilitating efficient lines of communication between Support Staff and the 

ICCBA’s elected leadership, as was envisioned by the ICCBA Constitution.” The Executive 

Council requested the CSSC to prepare proposed guidelines on the working conditions of Support 

Staff for the Executive Council’s consideration, and look forward to the CSSC’s provision of this 

draft.  

 

16. In 2017, the ICCBA Executive Council established a Working Group on Work Place 

Harassment,3 mandated to consider the issue of workplace harassment as relates to legal team 

members practicing before the ICC, develop standards of professional conduct in this context, and 

propose mechanisms to address allegations of harassment. 

 

17. On 2 March 2018, the ICCBA Executive Council and ICCBA Professional Standards Advisory 

Committee (“PSAC”), issued a Declaration on Obligations under the Code of Conduct for 

Counsel and Proposed Amendments thereto (“Declaration”). This Declaration, inter alia, 

expressed the unanimous view of the Executive Council and the PSAC that acts of harassment 

(including bullying) and sexual harassment, as defined in the United Nations Secretary General’s 

Bulletin of 11 February 2008 (ST/SGB/2008/5), violate the ‘respectful and courteous’ relations 

standard set out under Article 7(1) of the Code of Professional Conduct for counsel, and 

underlined counsels’ obligation to ensure that their legal teams complied with the Code. 

 

18. On 14 November 2018, the Working Group on Work Place Harassment issued a letter to all 

ICCBA members on ‘Standards of conduct applicable to legal team members in 

professional settings’, which set out the ICCBA’s position that “the obligation to conduct 

oneself in a professional, respectful and courteous manner extends to all members of legal teams 

                                                           
3 The current members of the Working Group are: Melinda Taylor, Co-Chair; Anand A. Shah, Co-Chair; 

Caroline Buisman; Marion Carrin; Marie O’Leary; Colleen Rohan.   

https://www.iccba-abcpi.org/supportstaffcommittee
https://docs.wixstatic.com/ugd/ff5a5e_d2d6b8bba4ab4f1ab1a28f536401ecb2.pdf
https://oios.un.org/resources/2015/01/ST-SGB-2008-5.pdf
https://docs.zoho.com/file/awbml6583b5b7ffe54c2d86dd1b20d1bffa39
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and applies to all professional settings related to the ICC and ICCBA”. The letter further 

expressed the ICCBA’s expectation that Counsel adopt appropriate measures to ensure a zero 

tolerance policy with respect to harassment (including bullying and abuse) and sexual harassment 

within their respective teams, as well as in regards to acts of retaliation against individuals who 

attempt to report or complain about harassment or sexual harassment. The letter provided a non-

exhaustive list of examples of prohibited actions and behaviors, and was accompanied by a 

PowerPoint presentation from an expert trainer on workplace harassment prevention. 

 

19. In conjunction with the Working Group’s letter, the ICCBA Executive Council adopted a 

Directive on the Establishment and Functioning of the ICCBA Hotline and Complaint Mechanism 

for Harassment and Sexual Harassment (Directive), which is presently being operationalized. The 

Directive establishes an advisory Hotline to receive informal complaints regarding alleged 

harassment, sexual harassment or retaliation committed by a legal team member or alleged 

incidents where a legal team member has been subject to such conduct. The Directive also 

establishes a Complaint Mechanism to receive, consider, and act upon formal complaints of 

alleged harassment, sexual harassment or retaliation committed by or against legal team members. 

The Complaint Mechanism is empowered to collect information and determine whether a 

complaint alleging harassment, sexual harassment or retaliation may be submitted to other entities 

or officials for their consideration and action, such as the ICCBA Membership Committee, the 

ICC Registrar, the ICC Prosecutor, or the Internal Oversight Mechanism. 

 

20. In order to strengthen the ICCBA’s long-term independence and its capacity to provide oversight 

and mandatory training of Counsel and Support Staff, as well as sanction Counsel and Support 

Staff for conduct violations, in 2018, the ICCBA presented specific proposals to the ICC 

President and ICC Registrar for amendment of the Regulations of the Court and the Regulations 

of the Registry to require mandatory membership of the ICCBA for all ICC List Counsel as well 

as Legal Assistants assigned to ICC legal teams. The ICCBA President put this proposal directly 

to the ASP during his 6 December 2018 address. 

 

21. As noted by the ICCBA President in his 6 December address to the ASP, a reformed ICC legal 

aid system must “establish, in coordination with the Bar, a framework that better preserves fair 

working conditions for support staff – who are overwhelmingly female”. Through the framework 

of a reformed legal aid policy, mandatory ICCBA membership, a Hotline and Complaint 

Mechanism, guidelines, and relevant training programs, the ICCBA shall continue its push, 

working with the ASP, Court and other relevant stakeholders to achieve sustainable and robust 

improvements in the working conditions and protections for all ICC legal team members.  

 

[END] 

https://docs.zoho.com/file/awbmlfd204ddcce2148748d7a7d9be1c9ceaa
https://docs.zoho.com/file/awbml9b259529ee2e4573888366388e12b214

