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PART I

I. INTRODUCTION

A. Mandate
Richard ] Rogers (“the Expert”) was engaged by the Registry of the
International Criminal Court (“ICC” or “Court”) to undertake an assessment of

the ICC’s Legal Aid System ("LAS”).! Attachment A is the Expert’s CV.
The Expert’s Terms of Reference included the following:

The Contractor shall undertake a comprehensive consultation with
relevant stakeholders involved in (or affected by) the ICC’s legal aid
system (LAS) for defendants and victims [...] The Contractor shall
research the legal aid systems in three other UN assisted criminal
tribunals, including the overall financial costs of defence and victim
support [...] The Contractor shall draft a report aimed at improving the
functioning (efficiency and effectiveness) of the LAS for defendants and
victims. The analysis and recommendations shall take account of any
relevant judicial decisions issued by the ICC and be guided by the
following considerations:

a. The need to ensure the fair trial rights of defendants, including the
equality of arms;

b. The importance of effective victims participation in the ICC,
including independent legal representation;

c. The need for responsible and efficient use of public funds.

I During its 12th session, the Assembly of States Parties adopted Resolution 8. Annex I,
paragraph 6(c) reads: “With regard to Legal Aid [...] requests the Court to, in support of the on-
going reorganization and streamlining of the Registry, engage independent experts to reassess
the functioning of the legal aid system and to report on its findings to the Bureau within 120 days
following the completion of the first full judicial cycles. Such reassessment should pay special
regard to the determination of indigence and the resources required for the legal representation
of victims, including the ability of counsels to consult with victims”.
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The Terms of Reference required the Expert to submit a report “ Assessment of
the ICC’s Legal Aid System” (“Report”) containing an analysis of the current
LAS and recommendations for improving the efficiency and effectiveness of

the LAS for both defendants and victims.

It is worth noting that this Report is not part of the Registry’s ReVision project.
The Expert’s mandate is restricted to an assessment of the LAS—it does not
cover the broader structural issues relating to the Office of Public Counsel for
Defence (“OPCD”), the Office of Public Counsel for Victims (“OPCV”), and the
Victims Participation and Reparations Section (“VPRS”).

B. Consultation and Comparison
To compare the cost of the LAS at the ICC with the cost of legal aid at similar
tribunals, the Expert sent a questionnaire to the relevant actors in the registry
and / or defence office at the International Criminal Tribunal for former
Yugoslavia (“ICTY”), the United Nations Mechanism for International
Criminal Tribunals (“MICT”), the Special Tribunal for Lebanon (“STL”), and
the Extraordinary Chambers in the Courts of Cambodia (“ECCC”) (collectively

“other tribunals”). Attachment B is the questionnaire sent to the other tribunals.

As part of the consultation process, the Expert met with staff in the ICC
Registry (including staff in the CSS, OPCD, OPCV, and VPRS sections) as well

as the President’s office.

The Expert also met with independent lawyers engaged in international cases
at the ICC and the other tribunals, including the recently elected President of
the International Criminal Court Bar Association (“ICCBA”). In addition, the
Expert distributed a questionnaire (in English and French) to counsel, legal
assistants, and case managers who had been, or are engaged in cases at the ICC.

The questionnaire made clear that ‘sufficient resources” means “the minimum
7
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10.

level of resources that are reasonable and necessary for an effective defence,
not the ideal level.” Over 25 independent lawyers provided their views in
person or through the questionnaire. Attachment C and D are the

questionnaires sent to independent lawyers.

The above actors were extremely helpful and provided essential information
and insight into the challenges relating to legal aid management at the ICC and
the other tribunals. The Expert would like to thank all those who took the time

out of their busy schedules to assist.

The Expert also took careful note of the Report on the Assessment of the
Functioning of the International Criminal Court's Legal Aid System by the
International Criminal Justice Consortium’s (“ICJC”) independent legal aid
experts. The ICJC’s report outlined the views of ICC staff, independent counsel,
NGOs, and highlighted many of the main issues of concern. The initial

research and insight offered by the ICJC experts provided a valuable
foundation for this Report. Attachment E is the ICJC’s Report.

C. Preliminary Points

The LAS is a complex system and needs to be understood in its proper context.
A few basic points are worth noting from the outset: First, the ICC Registry
must be in a position to account for spending on legal aid; lawyers must expect
to justify their expenditure and accept financial monitoring by the Registry.
This does not mean, however, that CSS staff and lawyers should be burdened
by administrative demands that add little or nothing to the financial
accountability process. Unnecessary red tape wastes rather than saves

resources. The LAS should be smart and efficient.
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12.

Second, since the LAS is publicly funded, only those funds that are reasonable
and necessary to ensure the effective representation for defendants or victims
should be granted under the LAS. Lawyers cannot expect the LAS to offer the
level of resources sometimes provided in privately paid cases. However, there
is a minimum level of legal aid under which high quality counsel will stop
accepting cases and / or will be unable to provide adequate representation.
Dipping below this level would be a false economy because quality lawyers
can play a crucial role in safeguarding an efficient process. For example, there
have been several cases where quality defence lawyers have been instrumental
in weeding out weak cases at the confirmation stage, which resulted in huge
resource savings (resources that might otherwise have been wasted on full
trials ending in acquittals). Similarly, the better lawyers are less likely to waste
time on irrelevant questions, pointless motions, or ill-conceived appeals.
Underfunding legal aid to the point where good lawyers will not accept cases

would likely result in higher overall costs and / or lower productivity.?

Lastly, the legal aid budget should be seen in its financial context. At the ICC,
the legal aid budget for the defence in 2016 was €4,521,000.> Although this
sounds large, it is only 3.25% of the total ICC budget for 2016 (over the last five
years it has averaged a mere 2%). And it is less than 10% of the budget
allocated to the Office of the Prosecutor ("OTP”). Therefore, whilst it is

2 Describing every reduction in legal aid as ‘savings’ does not give the full picture. To assess the
Court’s “value for money’, the productivity must be considered alongside the absolute costs -
what do donors ‘get’” for their money. A court that administers 10 (fair) trials for €100 million is
better value than a cheaper court that administers three (fair) trials for €75 million. When
productivity is considered, the greatest threats to the ICC’s efficiency have been (i) poorly
prepared prosecutions during the teething years of the first prosecutor and (ii) slow and
inefficient judicial processes. The solution to these productivity problems is not simply to cut the
budget, but rather to ensure that efficient systems are in place and that the ICC’s administrators,
prosecutors, defence lawyers, and judges are of the highest quality and dedicated to the task at
hand. Currently, this is evidently not always the case.

3 This was an increase from €2,866,400 in 2014, and €2,355,600 in 2015.
9

LAS Report, Jan 2017

Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469



13.
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15.

important for the LAS to be efficient and ‘good value’, legal aid is not an area
where significant overall savings can be made. For example, shaving a huge
20% off the defence budget would save donors a mere 0.65% of the total
financial burden. (By way of comparison, the defence legal aid budget at the

ECCC is around 10% of the total court budget, at the STL it is around 7%.)

II. SUMMARY

For ease of reference, the Report follows the structure of the Registry’s Single
Policy Document on the Court’s Legal Aid System, dated 4 June 2013, (“Single
Policy Document”), but separates the discussion of legal aid for defence from
victims (Parts II and III of the Report, respectively). The recommendations
have been drafted using the “should” form. This is just a matter of style —the

Registry may wish to accept some recommendations and reject others.

The Report endeavors to find the right balance between financial
accountability and efficient financial management; it seeks to reduce unhelpful
or unnecessary administrative requirements and to inject predictability and
transparency. It aims to outline the minimum resources necessary for
independent counsel to provide effective representation for defence and

victims within the context of mass atrocity cases.

Implementation of all the recommendations would develop the LAS for

defence as follows:

A. List System and Resources

i. List System and Assignment of Counsel

» The lawyers’ list application process would be streamlined —reducing the

10
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documentation requirements and imposing deadlines for review;

The process for selecting / assigning counsel would be developed to
ensure greater fairness and transparency—persons requiring lawyers
would choose from a reduced list of counsel based on criteria provided by

them. The process would be monitored;
A legal services contract and pay slips would be introduced.

ii. Team Composition

Counsel would continue to act alone up to the initial appearance;

Following the initial appearance, the core team would include a counsel, a
legal assistant, a case manager and an associate counsel. The associate
counsel would be assigned on a part time basis until the confirmation of
charges, at which point the team would be engaged full time, until closing

arguments;

After the closing arguments and before judgment team members would
be granted a (significantly) reduced ceiling of hours to complete necessary

tasks;

The appeal and reparations stages would apply a lump sum system
whereby lead counsel would determine the team composition within the

allocated budget.

iti. Investigation and Expert Budget

A new ’‘investigation and expert budget’” would be created to cover
expenses related to the substance of the case (field investigations, experts,

translation etc)—the level of budget would be set according to the
11
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complexity of the investigation. A locally hired resource person would be
assigned, on a part-time basis, before the confirmation of charges until the

end of trial.

iv. Additional Means

The current ‘Full Time Equivalent system’ for assessing additional means
would be replaced by one based on the overall complexity of the case—
cases would be ranked at the start of the process and additional resources,

if any, would be pre-determined and allocated automatically at each stage.

v. Remuneration

The fee levels for defence team members would be recalculated using the
equivalency principle and taking proper account of staff benefits,
professional costs, and income tax —the fee levels would be set within the
range established at the other tribunals. Fee levels below this range would
be augmented. A standard amount for professional uplift would be
factored into the hourly / monthly fee rates, removing the need for a

separate calculation;

Minimum fees levels for legal assistants and case managers would be

introduced, according to their years of experience;

Persons hired locally for field missions would be paid a ‘fair and

reasonable’ rate according to local conditions;

The Registry would seek to establish a tax-free agreement with the Host
State to cover independent counsel and consultants thereby minimising

(or even eliminating) the need to raise fee levels.

12
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vi. Expenses Budget

> The expenses budget would be redefined (and reduced) to cover only
case-related personal costs (primarily travel and accommodation)—
counsel and associate counsel would be paid a fixed monthly amount for
expenses for the period of their engagement, significantly reducing the

administrative burden.

B. Procedure for Monitoring Fees

The LAS would apply three types of procedures for fee claims:

> Hourly timesheets: This would be applied during periods where greater
monitoring is required. This includes much of the pre-trial phase (up to
the confirmation of charges or three months before trial) and periods of
reduced activity (such as lengthy postponements of trial or between
closing arguments and judgement). Maximum hourly ceilings would be
introduced according to the stage, taking into account the complexity of

the case. Team members would be paid for actual hours worked.

> Fixed monthly fees: This would be applied during periods where minimal
monitoring is required. This includes the latest stages of pre-trial and
throughout trial until closing arguments. Action plans and detailed
timesheets would be dispensed with. Team members would be paid a
fixed monthly fee. Exceptions would apply in periods of reduced activity

or where team members are absent for significant periods.

» Lump sum per stage: This would be applied during stages where the work
requirement is relatively predictable, irrespective of duration. This
includes the appeal and reparations stages. Action plans and detailed
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timesheets would be dispensed with; a team composition plan would be
required. The lump sum would be assessed according to the complexity of

the case.
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PART II: LEGAL AID FOR DEFENCE

III. COMPARISON CHARTS
16. This section provides a comparative analysis of the defence expenditure at the
following tribunals: ICC, ECCC, ICTY, MICT, and STL. The information used
to conduct the analysis was obtained from two main sources: (i) responses to a

questionnaire sent to each tribunal and (ii) publicly available legal aid policies.*

17. Since the tribunals apply different legal aid systems, it has been necessary to
adapt the financial data to create comparable indicators. In some cases, it was
not possible to establish a figure, in which case the tribunal in question was

omitted from the chart.

18. These figures represent estimates / averages based on available information —
they are not accurate to the penny. Nevertheless, they are sufficiently precise to

provide important comparative information and to inform the assessment of

the LAS at the ICC.

X/
°e

19. Figure 1 shows the legal aid dedicated to defence relative to the overall
tribunal budget. As an average over the last five years, the ICC has spent a

lower proportion on defence compared to the other tribunals.

4 All the figures presented in the study are in Euros (€). Information provided in USD (US$) was
converted using an average exchange rate for August 2016 of 0.901 with information from UN
Treasury.
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Figure 1. Defence spending as a percentage of total court budget5
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20. Figure 2 shows the average yearly cost of a case, per stage. Again, the ICC

spending is significantly lower than the other tribunals.®

5 These percentages were obtained by dividing the total annual defence legal aid budget (average
of the previous five years) over the annual budget of the tribunal.

At the ICTY, the spending on defence has decreased dramatically in recent years due to the
gradual closure of the court. For example, whilst the legal aid spending has averaged
US$ 8,890,810 over the last five years, at its height it was up to US$ 30,000,000 per year. Therefore,
in this chart, the defence spending as a percentage of the total of the ICTY budget is far lower
than it would have been in previous periods.

6 Figures for ICC, ECCC, and ICTY were obtained directly from the tribunals and correspond to
the average cost of legal aid paid to a single defence team, per stage. At the STL, the figures
correspond to the maximum total cost of the team according to the LAP and the UN salary rates.
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Figure 2. Average yearly cost of a case by stage7
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21. Figure 3 shows the basic monthly fee level for each member of the defence
team (in solid) and the maximum additional amounts for professional
uplift/taxation (in transparency), which combined correspond to the total fees
received (“fees received”). The figures do not include DSA or other expenses
(these are included in Figure 4). When comparing the ICC with the other
tribunals, the largest disparity is observed in the fees of counsel and co-counsel,

while the fees of other team members are more balanced.

7For the STL, the figures for pre-trial stage at STL were calculated on the assumption that
counsel claimed the maximum of 130 hours per month. At trial, the figures for counsel and co-
counsel were obtained directly from the LAP. The appeal stage at the STL is not included.

For the ICTY, the trial stage at the ICTY is classified by complexity of the case levels. The graph
indicates with dotted-line levels 1 and 2, and the total size of the bar corresponds to level 3. At
ICTY, the trial figures include 10 months of DSA, for 22 days per month, for two lawyers, at a rate
of €206 per day.

The pre-trial and appeal stages at the ICTY were not included — the figures from the ICTY’s lump
sum and maximum hourly ceiling systems do not lend themselves to comparison in this chart.
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22,

Figure 3. Monthly fee levels during trial — basic fee & professional uplift®
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Figure 4 contains the maximum fees received by counsel and co-counsel

working full time during trial (in solid) and the amount allocated towards
expenses (in transparency). A similar conclusion can be made: counsel and co-

counsel at the ICC continue to lag behind the other tribunals.

8 The basic fee for counsel at the ECCC was obtained assuming that the professional uplift had
been increased by 40%.

Since the ICTY applies a lump sum per stage system (except for appeals), certain assumptions
had to be applied to allow for a reasonable comparison. First, the fees for counsel and co-counsel
assume that they are paid the equivalent of the highest hourly rate at 150 hours per month. For
legal assistants and case managers, it was assumed that their hourly rates are the highest and
lowest hourly rate paid to support staff —€29.20 and €17.30 respectively —at 150 hours per month.
In practice, lead counsel can decide what fee to pay support staff and, therefore, how much of the
lump sum he or she takes as a fee.

The basic fees for staff level P1 to P3 of the STL were obtained from the UN Salary Rates, using
the Net Single Fee at the highest step. For counsel and co-counsel, the maximum hourly rates
were obtained directly from the LAP. The uplift was calculated using a professional uplift of 20%
and a 40% of tax uplift.
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Figure 4. Monthly fee levels during trial — fees received & expenses’
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23. Figure 5 gives an indication of the investigation and expert budget. Again, the

ICC allocates less funding for defence investigations and experts than the STL.

9 For the ICC, it was assumed that counsel & co-counsel receive €1,000 per month each for
personal expenses from the expenses budget (which provides €3,000 per month for the team).

For DSA at the ICTY, it was assumed that counsel & co-counsel receive 22 days per month during
trial at 75% rate.

For the STL, the figures were obtained directly from the LAP. Counsel and co-counsel receive an
additional €750 for case-related expenses and €2,000 for travel per month.
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Figure 5. Investigation and Expert budget, for a four-year process!?
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The comparison demonstrates that the defence expenditure at the ICC is
considerably lower than comparable tribunals. The ICC spends less on defence
as a percentage of the total tribunal budget; it spends less per case, per year, at
every stage; and it pays counsel and assistant counsel less than their
counterparts in other tribunals. Additionally, defence teams at the ICC are

provided with a lower budget for investigations and experts.

10 The ICTY and MICT were not included as the amount spent on investigations varies on a case-
by-case basis (lead counsel determines the needs as part of the lump sum).

The figure for STL is equivalent to one full time investigator P3 at the highest step for four years
during pre-trial and trial. This does not include any further travel or DSA expenses. An
additional €300,000 has been factored in for expert consultants (€75,000 for pre-trial and €225,000
for three years of trial).

The figure for ICC corresponds to €73,006 for the total investigation budget (dotted line) plus
€48,000 for experts and translations (estimated at €1,000 per month (from the ‘expenses budget’)
for a four year process).
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IV. INDIGENCE DETERMINATION

A. The ICC System
The LAS covers the costs of legal representation of indigent persons (those who
lack sufficient means). The system is designed to allow the person requesting
legal assistance to honour his or her obligations to dependents. Each person
applying for legal aid completes a financial information form outlining his or
her assets, income and financial commitments. The Registry assesses the likely
cost of the defence case and applies a formula to determine what contribution

the person should make, if any, to his or her defence.

In theory, the financial information form commits the person claiming legal aid
to full cooperation with the Court. A financial investigator is mandated to
investigate the matters declared on the form (there is one investigator available
to cover all the cases). The Registry may seek additional information from the

suspect, but aims to make a provisional determination within a month.

B. Analysis
Due to the nature of post-conflict societies, it is notoriously difficult to assess
indigence for defendants accused of war-related crimes. The lack of legal and
financial structure in unstable regions means that money and assets are easy to
hide and difficult to trace. Nonetheless, the ICC should make every effort to
identify assets and ensure that those who have sufficient funds contribute to
the cost of their own defence. The current system would benefit from the

following developments:

Better cooperation: According to the financial investigator within CSS, several
states have not cooperated fully with the financial investigation into assets. For

example, some states have failed to provide information on bank accounts or
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30.

31.

assets, or have refused to freeze assets that have been identified by the ICC.

Closer support by relevant states would assist the financial investigation.

Updated written policy: The Single Policy Document is now out of date and
incomplete. Due to the lessons learned to date, new procedures, approaches,
and calculations have been developed. The Single Policy Document should be
updated as a priority to ensure transparency, consistency in application, and

the retention of institutional knowledge.

Providing information: In several cases, defendants refused to provide the
information requested by the CSS with no meaningful consequences. This sets
a bad precedent that others may follow. CSS should take a tougher stance and,
after sufficient and clear warning, withhold legal aid from those who are

intentionally uncooperative.

Obligations to dependents: Under the current system, the assessment of a
defendant’s financial obligations is often based on notional rather than actual
costs. For example, if there are no official statistics for the cost of living in the
relevant country / city, then the ICC looks to the International Civil Service
Commission’s DSA rates (for stays over a month) for that city and assumes this
to be the financial obligation to each household member. If, for example, a
defendant has eight dependants living in his residence, his assessed obligation
(if there are no official statistics) would be 8 x DSA rate x 30 days, which could
amounts to tens of thousands per month. Clearly, this would not reflect the
real costs. The policy should be revised to ensure that the assessment of

financial obligations is realistic.

C. Recommendations
> The Registry should seek to create better working relationships with
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relevant state actors to ensure cooperation in the financial investigation of

assets;

The CSS should draft an wupdated indigence policy document

incorporating the new procedures, approaches, and calculations;

The CSS should give clear warning to legal aid applicants who refuse to
provide financial information and, subject to judicial direction, be ready to

withhold legal aid to those who are intentionally uncooperative;

The CSS should develop a means of assessing a person’s financial
obligations to his or her dependents that closely reflects the real costs. UN

DSA rates should not be used to replace official statistics.
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V. TEAM COMPOSITION

32. At the ICC, the core team is assigned to work together throughout the

A. ICC System

proceedings, except on two instances: (i) prior to the first appearance before

the Pre-Trial Chamber and (ii) between the conclusion of the closing

statements and the judgment. The core team is made up of:

*

1 Counsel

* 1 Legal Assistant

*

1 Case Manager

33. Inaddition to the core team, one associate counsel is normally assigned from

confirmation of charges to closing statements. Under Regulation 83, the
Registrar has the discretion to appoint the associate counsel at an earlier

stage —from the initial appearance —if justified.

34. The usual composition of the core defence team is illustrated below:
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Confirmation Decision
Post/ Start of First of Charges Closing Judgment on
Stage Proceedings | Appearance | until End of | Statements 8
. Appeal
Evidence

Counsel X X X X X X
Legal

Assistant X X X X
Case

Manager X X X X
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Associate
Counsel

35. Based on the Court’s flexibility principle, counsel may use the resources to
structure the team in various ways so long as the monthly budget cap is not
surpassed. For example, instead of hiring one legal assistant on full salary,
counsel may choose to hire two legal assistants on half salary (this issue is dealt

with under Minimum Fee Levels para 157-160 below).

36. In addition to the above composition, further resources may be made available

if justified under the “additional means” criteria (see paras 94-96).

B. Comparison

37. How does the ICC team composition compare to the other tribunals?

i. ECCC
38. At the ECCC, the core team is assigned when the suspect is formally notified of
the investigation until the end of the trial. In other words, the core team is
engaged prior to or immediately after the initial appearance. The core team
remains engaged throughout trial and again in the event of an appeal. The core

team is made up of:

*

1 National Co-lawyer (Cambodian lawyer, at 50% of international fee rate)

* 1 International Co-lawyer (10+ years experience)

* 1 International Legal Assistant (5+ years experience)

* 1 Case Manager (Cambodian junior, at 50% of international fee rate)

39. The varying levels of work intensity at the different stages of the process are
dealt with in two ways: First, by varying the hourly ceiling of the co-lawyers.

The legal assistant and case manager remain full time. In practice, the co-
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40.

41.

42,

43.

lawyers may claim 110 hours maximum per month between the initial
notification of the investigation until the formal charging. Thereafter, the
hourly maximum is increased to 150 hours until the end of the case with

reductions in times of low intensity (such as waiting for judgment).

Second, by using the consultancy budget to boost the team. This budget
becomes available after formal charging during the investigation, and
throughout trial. In practice, the two co-lawyers may build any combination of
team up to a budget of US$242,000 per annum (which includes the cost of the

core international legal assistant and the case manager).!!

This system allows the core team to remain engaged in the case (with at least
one international legal assistant and a case manager working full time), whilst
reducing the burden on legal aid through lower hourly ceilings for co-lawyers

in times of lower intensity.

It is worth noting that the fees of all national lawyers (e.g. national co-lawyer
and case manager) are 50% of the fees for an equivalent international lawyer.
it. STL

At the STL, a standard defence team is composed of:

11 For purposes of illustration, it is possible for the co-lawyers to recruit six support staff as
follows:

*

1 International Legal Consultantat Level 4 with a salary of US$6,750 per month or
US$81,000 per annum

1 International Legal Consultant at Level 2 with a salary of US$4,000 per month or
US$48,000 per annum

2 International Legal Consultants at Level 1 with a salary of US$2,500 each per month or
US$60,000 per annum for both

* 1 Cambodian Case Manager at the rate of US$2,670 per month or US$32,040 per annum

1 Cambodian Evidence Analyst at Level 1 with a salary of US$1,250 per month or
US$15,000 per annum

This would entail a total salary commitment of US$236,040 per annum.
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44.

45.

46.

47.

* 1 Lead Counsel (P5 salary level)

1 Co-counsel (P4 salary level)

* 1 Legal Officer (P3)

* 1 Case Manager (P1 or P2)

* 1 Investigator or Analyst (P3)

1 Interpreter or Evidence Assistant Reviewer (P1 or P2)

This composition commences after the initial appearance or, in the case of
absentia trials, when the judge authorises the trial in absentia.'> From the

initial appearance until three months before trial, counsel and co-counsel can
claim up to 130 hours per month and are paid on an hourly rate. From three
months before trial until closing arguments, counsel and co-counsel are paid a
monthly fee equivalent to full time work. From the end of trial until judgement,

counsel may claim between them up to 40 hours per month.

The four junior team members are paid a full time monthly fee from the initial

appearance until the end of trial.

During the sentencing and appeal phases, the core team is maintained with the

exception of the investigator.

On a case-by-case basis and upon the lead counsel’s request, this pre-
determined team composition may be altered, as long as the allotted funds and
resources remain the same. In practice, some legal officers have been given the

status of (third) counsel with advocacy rights.

12 See STL Legal Aid Policy for Defence Section 4.
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48.

49.

50.

51.

iti. ICTY/MICT
The ICTY and MICT apply a lump sum system at the pre-trial and trial stage,
which aims to give lead counsel maximum flexibility to decide the composition
of his or her team and determine the fee levels. At the appeal stage, lead
counsel is granted a maximum number of hours for counsel, co-counsel and

support staff (and paid on the basis of actual hours worked).

C. Consultation
Defence team members raised two main concerns: First, under the current LAS,
the associate counsel is assigned too late in the process. Lawyers accepted that,
at the very early stage, one lead counsel was sufficient. However, most were of
the view that associate counsel should be assigned after the initial appearance
to help prepare for the confirmation hearing. As one experienced counsel put
it: “Given that the [confirmation] hearings can lead to non confirmation, and
has done so in six cases, it is plainly a false economy not to provide the defence

with the means to help make them as effective as possible.”

Second, once assigned, the core team should remain throughout the process,
even if on reduced hours. Teams found it disturbing and counter-productive to
increase and decrease the core team at different stages, especially when several
tasks remain after the closing statements, such as organisation of the case file,

witness management, and redactions.

D. Analysis
At the ECCC, the core defence team is composed of two counsel and two
assistants (one legal consultant, and one case manager). At the STL, in addition
to two counsel and two assistants, the core team includes an investigator and
an interpreter. At the ICTY/MICT, the lump sum is more than sufficient for a

team of four. In all the other tribunals, the core team is engaged at the time (or
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52.

53.

54.

just after) the initial appearance until the end of trial. At the appeal stage, all
the other tribunals recognise the need for the involvement of two counsel, as

well as junior team members.

At the ICC, the defence team lacks the assistant counsel for much of the
process. The resource needs over and above the core team are addressed
through applications for additional resources (see paras 94-96). However, this
process has proved time-consuming and frustrating for both defence counsel
and CSS alike. Where the assignment of additional team members is justified in
(almost) all case, it would be more efficient (and no more expensive) to assign
them as of right, rather than at the discretion of the CSS. The following analysis
reflects this approach:

Initial Appearance to Confirmation: At the ICC, it is crucial that defence teams
are properly prepared for the confirmation hearing. This is not only important
from the perspective of ensuring a fair hearing for the suspect, but also from a
broader perspective of efficiency and cost saving. The defence plays a crucial
role in identifying weak cases. Six cases have failed to make it through the
confirmation stage. This process of ‘weeding out” weak cases before they
become immersed in a costly trial has significantly reduced the burden on the

overall ICC budget.

Whilst it may not be necessary to engage an associate counsel full time (i.e. 150
hours) before the confirmation hearing, it is reasonable to engage an associate
counsel from the point of the initial appearance with a reduced ceiling of
billable hours. For example, associate counsel could have a ceiling of 25-40
hours per month, depending on the complexity of the case. This is sufficient to
provide senior level support to lead counsel for the confirmation hearing, and

enables the associate counsel to get up to speed on the evidence.
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55. After the closing arguments and before judgment: A full team cannot be

56.

57.

justified at this stage. In fact, there is no justification for any team member to be
engaged on a full time basis. However, there is still some work for the defence
that requires attention and, therefore, team members should be granted a
(significantly) reduced number of hours per month. For example, lead counsel
and associate counsel could share between them up to 25 hours, while legal

assistant and case manager could share up to 75 hours.

Appeal: In the event of an appeal, it is reasonable for an associate counsel to
assist counsel, at least on a part-time basis. However, since this Report
recommends a lump sum per stage system for the appeal, lead counsel would

determine the composition.

The above additional resources should be added to the core team and assigned
as of right. Any needs over and above these resources should be addressed
through the discretionary budgets —‘additional means” and “investigation and
expert budget’. These additions would not add significantly to the LAS budget
and, due to the enhanced capacity to weed out weak cases before confirmation,

may in fact lead to overall savings for the overall ICC budget.

E. Recommendations

> At the time of the initial appearance, in addition to the current core team
(lead counsel, legal assistant, case manager), the LAS should permit the
assignment of an associate counsel with a reduced ceiling of billable hours

(for example, 25-40 hours maximum per month);

> After the closing arguments until judgment, the LAS should permit the
team to claim a significantly reduced number of hours to complete

necessary tasks. For example, lead counsel and associate counsel could be
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allocated up to 25 hours per month between them, whilst the legal

assistant and case manager could share up to 75 hours;

The lump sum allocation for the appeal should take into account the need

for an associate counsel, at least on a part time basis;
Additional resources beyond the above should fall under the discretionary

budgets of “additional means” and ‘investigation and expert budget.’

INVESTIGATION AND EXPERT BUDGET
A. ICC System

58. At the ICC, each defence team is provided with a basic investigation budget of

59.

60.

61.

€73,006 for the entirety of the case. This is designed to cover 90 days of

investigation.

The amount of €73,006 is determined as follows:

1 Professional Investigator, with a cost of €26,895
1 Assistant Investigator / Resource Person, with a cost of €12,141
€20,970 for the daily subsistence allowance

€13,000 for travel costs

The investigation budget aims to enable an effective defence by identifying

potential witnesses or acquiring relevant evidence for an average of 30

prosecution witnesses.

The system allows for the core budget to be increased on the basis of objective

criteria. For instance, for each extra witness called by the prosecution, the

equivalent to half-days can be added to the investigation. Moreover, travel

costs can also be increased based on days of additional investigation.
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62.

63.

64.

65.

66.

67.

68.

At the ICC, the cost of experts is covered by the ‘expenses” budget (although
there is some flexibility between the two budgets). This budget of €3,000 per

month must also cover the personal expenses of the team.

B. Comparison

How does the investigation budget compare with other tribunals?

i. ECCC
At the ECCC there is no investigation budget for defence teams. This is
because it applies a civil law system whereby the investigating judge
investigates both for and against the defence. In fact, the defence is not

permitted to conduct investigations beyond preliminary inquiries.

it. ICTY/MICT
At the ICTY and MICT, there is no separate investigation budget as the cost of
the investigator is part of the lump sum. It is difficult to determine the amount
that defence teams dedicate to investigators, given that it varies on a case-by-
case basis. Each lead counsel decides how many investigators are hired as well

as their fees.

Under certain circumstances, investigators can receive DSA for investigative
travel, provided that the destination for the investigative trip is further than

100 km from where the investigator resides.

It's worth noting that there is a separate allocation of €1,000 per month for
client-counsel translation and an expert budget to cover 150 hours in pre-trial

and 300 hours in trial (the fee rate depends on the expert’s years of experience).

iti. STL
At the STL, the funds allocated towards investigation depend on the phase of

the proceeding. Throughout the pre-trial and trial phases, an investigator is
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69.

70.

71.

72.

73.

74.

included as part of the defence team. With a monthly fee of around €5,750 per
month, this amounts to €69,000 per year. For field investigations, a separate

travel budget and DSA is available.

In addition, there is a specific budget for ‘expert consultants” of €75,000 for the
entire pre-trial phase and €75,000 per year during trial.

During the sentencing and appeal stages, the investigator is not part of the
defence team. Instead, fixed sums of €10,000 and €15,000 are allocated,

respectively.

Therefore, assuming the pre-trial lasts for one year and the trial for three years,
this would result in a total investigative and expert budget per team of up to
€576,000 (€276,000 for investigators fees, plus up to €300,000 for ‘expert

consultants”). This does not include travel and DSA.

C. Consultation

CSS staff and independent counsel agreed that the basic investigation budget
of €73,006 for the entire case was an arbitrary figure that was oftentimes
inadequate. This meant that CSS staff and counsel had to spend considerable

time negotiating what additional resources were necessary and reasonable.

D. Analysis
i. Consolidating the investigation and expert budgets
Under the current LAS, expenses related to the substance of the defence are
divided between the “investigation budget” and the ‘expenses budget’. The

‘expenses budget’ also covers personal expenses of counsel.

The LAS would benefit from redefining the investigation budget and the

expenses budget to create a clean split between:
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75.

76.

77.

78.

(i) Expenses related to the substance of the defence (primarily field

investigations, experts, translation), and

(ii) Expenses related to the purely personal expenses of defence team
members (such as travel and accommodation unrelated to field

investigations).

The current investigation budget should be combined with the budget for
experts and translation (currently part of the expenses budget) to create a new
‘investigation and expert budget.” The reduced expenses budget should cover
the expenses related purely to the personal expenses of defence team members.
The savings should be moved over to the new “investigation and expert

budget’. This consolidation should have the following advantages:

Reduced red tape: If the recommendations concerning the (reduced) expenses
budget were adopted (see paras 178-182), the personal expenses would no
longer require prior approval or proof. Rather, a certain amount would be
distributed automatically, reducing unnecessary administration. Conversely,
the expenses under the investigation and expert budget would still require

detailed justification.

Flexibility: Defence teams would have a clearer sense of their total (minimum)
budget for expenses related to the substance of the defence. This would allow
counsel to plan better the use of funds for substantive issues and to create

priorities.

It would remove the unfortunate choice between requesting funds for personal
expenses (such as an apartment in The Hague) and substantive defence
expenses (such as translation), both of which are currently part of the €3,000
expenses budget.
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79.

80.

81.

ii. Level of Budget
Whilst difficult to compare with the ICTY and ECCC, the current ICC

allocation is low compared to the STL (the only easily comparable tribunal).
And experience at the ICC so far suggests that the budget is inadequate for
cases requiring complex investigations. That being said, the budget might be
adequate (or even generous) for smaller cases where investigations are

straightforward.

Unlike the other tribunals, the ICC cases vary enormously in terms of witness
location. A witness in Georgia is likely to be easier to locate and interview than
a witness in the Democratic Republic of the Congo. It is thus very difficult to
give a one-budget-fits-all figure. The more complex cases may require
considerably more budget than the amount currently budgeted per case.
Simple cases might require less. Therefore, a new basic investigation and
expert budget should be set according to the complexity of the investigation

and issues requiring experts.!?

Furthermore, each team should be allocated a locally hired resource person,
with local knowledge and language skills, attached to the team for the majority
of the process. As a general rule, this local field investigator should be appointed
two to three months prior to the confirmation hearing and continue
throughout the remaining pre-trial and trial phases, at least on a part time (10
days per month) basis. The minimum fee levels (see para 161) should not apply

to resource persons who are hired locally to carry out field investigations (they

13 See Single Policy Document, paras 49-50.
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should be paid a “fair and reasonable’ rate according to local standards).™ The

investigation and expert budget should reflect these additional costs.

E. Recommendations

» The CSS should create a new ‘investigation and expert budget’ to cover
expenses related to the substance of the case—primarily field

investigations, experts, and translation;

» Other professional and personal expenses of the legal team (such as travel
and accommodation unrelated to field investigations) should remain

under a reduced ‘expenses budget’ (see paras 178-182);

> The savings from the reduced expenses budget should be moved into the

investigation and expert budget;

> A new standard investigation and expert budget should be set according

to the assessed complexity of the investigation;

> The investigation and expert budget should be increased to cover the cost
of a resource person, hired before the confirmation until the end of trial,

on a part-time basis (at local fee rates);

» Counsel should be encouraged to plan how best to utilise the investigation
and expert budget and should be offered flexibility in terms of priorities

and fee levels for field staff;

» The current system for augmenting the investigation budget using

objective criteria should be developed further to take into account the

14 This should align with the UN’s payment of locally recruited staff. Under the “Flemming
Principle” compensation for locally recruited staff should reflect the best prevailing conditions
found locally for similar work.
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likely complexities of defence investigations.

VII. ADDITIONAL MEANS
A. ICC System
82. At the ICC, additional means (resources) over and above the basic team
composition may be granted depending on the nature of the case, at any stage

in the proceedings.

83. In order to recruit additional staff beyond the basic team composition, a point

system called Full Time Equivalent (“FTE”) is employed, such that:

* For each FTE accumulated, the team is entitled to recruit one additional

legal assistant; and for each three FTE, the team is entitled to recruit one
additional associate counsel.

Teams accumulate points based on the following criteria:

* For each count submitted by the prosecutor: 0.025 FTE (1 FTE = 40 counts)

For each person submitting an application for participation in the
proceedings: 0.005 FTE (1 FTE = 200 persons)

For each victim or group of victims whose application for participation in
the case is accepted by the Chamber: 0.02 FTE (1 FTE = 50 victims)

For every 3,000 pages added to the case file by other participants: 0.1 FTE
(1 FTE = 30,000 pages)

* For each 3,000 pages submitted by the Prosecutor: 0.1 FTE (1 FTE = 30,000
pages)
84. The Registry may set a limit on the amount of additional means allocated, if
the amount is considered disproportionate (for example, if 10,000 victims join

the case).
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85.

86.

87.

88.

89.

90.

B. Comparison

How does the ICC system compare to the other tribunals?

i. ECCC
At the ECCC, the additional means is dealt with by way of a consultancy
budget to boost the core team. It becomes available to each team after the

formal charging of the suspect.

Assuming the core team is composed of two co-lawyers, one international legal
consultant (with 5+ years experience) and a case manager, the remaining

consultancy budget would be an additional US$128,000 per annum.

These additional means remain available until the end of trial, and may be

renewed at the appeal phase.

it. ICTY/MICT
At the ICTY and MICT, additional means are less likely to be required because
the lump sum system takes into account the complexity of the case. However,
the Registry may authorise, on a case-by-case basis, the adjustment of
allotment of hours or lump sums. Sums may only be adjusted if there is a
substantial and unexpected increase in the work necessary during each phase.
The request for adjustment needs to detail the reasons for additional work,

specific tasks that need to be carried out and the timeframe.

Where a case is subsequently ranked at a higher complexity level, the Registry
shall adjust the lump sum accordingly. In some cases, the lump sum can be
adjusted without a change in the level of complexity, based on an
unforeseeable increase or decrease in the amount of work performed by the

defence team.
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91.

92.

93.

9.

iti. STL
At the STL, additional resources in the form of personnel or means can be
awarded based on the complexity of a case. These resources must be requested

by counsel.

C. Consultation
CSS staff and lawyers alike felt that the FTE system for assessing the need for
additional resources was overly complex, time-consuming and difficult to
understand. Several lawyers were of the view that the criteria did not properly
reflect the realities of criminal work. And that the purely quantitative criteria
do not account for the qualitative aspects of a criminal process. For example,
one additional prosecution witness may require an hour, a day, or a week of
extra work. One cannot assume that each witness and / or each 100 pages of

documents carries the same weight.

The current system is time consuming not only because it demands complex
mathematical calculations, but also because it tends to necessitate multiple
applications and negotiations between CSS and lawyers as the nature of the
evidence develops. As one lawyer put it: “The entire ICC Legal Aid Policy
involves far too much Registry discretion. Everything is a negotiation on the

basis of unwritten rules. This is unfair and wastes tons of time.”

D. Analysis
It is important to maintain an objective system to provide additional resources
over and above to the core team. However, rather than applying the FTE
equation each time the work load changes, the CSS should develop a
transparent system to identify the ‘complexity” of the case at the start of the
proceedings. The complexity assessment should include quantitative and

qualitative criteria. Cases should be ranked according to complexity and,
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95.

96.

97.

assuming the workload demands it, lead counsel should be provided with a set
resource budget to engage staff, over and above the core team, upon
justification. The additional resources should be allocated according to the
various stages, for example, X per month following the confirmation hearing, Y

per month during trial, etc.

If the nature of the case changes significantly, counsel should be able to apply
for his or her case to be re-assessed (on an exceptional basis). To help develop
the complexity criteria, CSS should work with the ICCBA and be guided by the
ICTY experience.

Note: If the ICC introduces a lump sum system for the appeal and reparations
stages (as recommended), the additional resources would be factored into

those calculations.

Replacing the FTE system with a “case complexity” system would carry

significant advantages. It would:

* Reduce the administrative burden on both CSS staff and lawyers;
Allow qualitative criteria to be factored into the assessment;

Provide more transparency in the assignment of resources as levels will be
set according to complexity, rather than negotiated with every change;

* Enable defence teams to plan their work better as the resource levels per
stage will be known well in advance.

E. Recommendations

> Replace the current FTE system for assessing additional means by one that

relies on the overall complexity of the case;

> With the assistance of ICCBA, the CSS should develop transparent criteria
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for ranking cases according to complexity;

» The maximum level of additional resources required at each stage, if any,
should be pre-determined according to the complexity and provided upon

justification;

> Decisions rejecting requests should be properly motivated.

VIII. REMUNERATION
A. ICC System

i. Basic Fee Levels

98. At the ICC, the basic (pre-uplift) remuneration system is currently set as

follows:
Category Net base salary
Counsel €8,221
Associate counsel €6,956
Legal Assistant €4,889
Case Manager €3,974

99. For duty and ad hoc counsel, the fees are broken down to an hourly / daily/

monthly rate as follows:
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100.

101.

102.

103.

*  Upper limit of €86.53 per hour (applies when working in his/her place of
residence)

* Upper limit of €649 per day (applies when working outside his/her place
of residence) and

*  €8,221 per month

ii. Professional Uplift
The basic fee is increased by a percentage to cover the cost of professional
charges (for example, bar fees, chambers fees / office expenses, pension, health
care, income and other taxes, etc.) that are directly related to a legal

representation before the ICC.

Counsel may receive an increase up to a maximum of 30% of the base salary.

Legal assistants and case managers may receive up to 15%.

The resulting fees after maximum uplifts are as follows:

Max. Percentage | \ 1., Total Monthly
Category Compensation for
Payments
Charges

Counsel 30% €10,687
Associate counsel 30% €9,043
Legal Assistant 15% €5,622
Case manager 15% €4,570

For the Registry to determine who is eligible for compensation, team members

must provide supporting evidence to demonstrate the actual payment of
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104.

105.

106.

charges. CSS staff must then verify the documentation and make the

calculations for each individual team member.

The compensation package also includes a separate budget to cover personal
(case related) expenses, up to a maximum of €3,000 per month per team.
Counsel and associate counsel can use this fund to claim costs accommodation.
However, this fund must also cover expenses such as experts and translation.
For the sake of comparison, it will be assumed that counsel and associate
counsel receive an additional €1,000 per month to cover their expenses, during
trial. This takes the maximum compensation of counsel and associate counsel
for fees and expenses to €11,687 and €10,043, respectively (many will receive

less).

iti. Multiple Cases
A special regime applies when counsel are engaged in more than one ICC case
of an indigent defendant. Counsel is limited to no more than two simultaneous
cases under the LAS. When a counsel is already representing an indigent client

and is appointed to a second case, the following fees system applies:

First Case Second Case

€8,221 per month (paid full) €4,110.5 per month (paid half)

iv. Reduced Activity
Counsel or team members are not remunerated the full lump sum monthly fee

during phases of reduced activity.!> When activity during proceedings is

15 See, Supplementary report of the Registry on four aspects of the Court’s legal aid system, para
40. “Non-exhaustive examples of periods where activities are reduced include the period
between closing statements rendered at trial and the decision of the Chamber; stay, suspension or
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reduced, lump sum payments cease and remuneration is determined on the
number of hours actually worked, with a monthly cap. Each member of the
defence team must submit a timesheet detailing the work undertaken. In order
to get paid, the CSS must first determine whether the work is justified and

reasonable.

B. Comparison

How do the ICC fees levels compare to the other tribunals?

i. ECCC
For the purposes of comparison, we shall consider only the fees of the foreign

lawyers and assistants at the ECCC (national lawyers are aid at 50% the rate).

At the ECCC there is a basic fee rate for international co-lawyers, which is
increased according to (i) the number of years experience and (ii) proven

professional costs leading to 10-40% increase.

In practice, fees have been set at US$97-108 per hour. The resulting range of

monthly fees is the following:

* High intensity / full time (150 hours per month) = US$14,550 - US$16,200
* Low intensity / part time (110 hours per month) = US$10,670 - US$11,880

This is augmented by a standard fixed US$500 per month for expenses
throughout the process. This makes the total maximum compensation of

foreign counsel US$16,700 per month when working full time.

other protracted delays in the proceedings; and the waiting period after an appeal against the
confirmation of charges by a Pre-Trial Chamber.”
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International legal assistants are paid at four fee levels, depending on years of
experience, at a rate of US$2,500, US$4,000, US$5,500, and US$6,750 monthly.

Those with more than five years experience receive US$6,750.

The ECCC does not apply a lump sum per stage system. Counsel are paid
according to the actual hours worked, with the assumption that, during trial,

counsel work full time (150 hours).

it. ICTY
The ICTY uses a lump sum system during the pre-trial and trial stages, with a
great deal of discretion for lead counsel to determine fees for junior staff. At
the trial phase, the monthly fees are set according to the lump sum and then
paid for the actual duration. At the appeal stage, the lead counsel is granted a
maximum number of hours for counsel, co-counsel and support staff at set

hourly rates. All phases take into account the complexity of the case.

The ICTY applies hourly rates, which are used for the appeal stage and also to
calculate the lump sum at other stages. The hourly rates are calculated based

on years of professional experience as follows:

* Counsel: paid at 4 fee levels, at a rate of €81.10 (0-9 years), €91.90 (10-14
years), €101.70 (15-19 years), and €111.40 (+20 years).

* Co-counsel: €81.10 (fixed rate)

* Support staff: paid at 3 fee levels, at a rate of €17.30 (0-4 years), €23.80 (5-9
years and €29.20 (+10 years)

There is no further increase for professional charges.

117. The actual amount paid to teams varies depending on the complexity of the

case and on the phase of the proceeding: (i) pre-trial, (ii) trial, and (iii) appeal.
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The lump sum award is based on the number of counsel (and team) hours that

are considered necessary for the particular case, as follows:

Pre-trial Trial Appeal
Commplexity of (per stage) (per month) (per stage)
the case
Max. number  Costper |Max.number  Costper [Max.number  Cost per
of hours defenceteam| of hours defenceteam| of hours  defenceteam
Difficult 1,402 / 156,178 295 32,809 2,100 / 172,290
Very difficult 2,410 / 268,460 356 39,659 2,600 / 215,660
Extremley difficult 3,923 / 437,048 417 46,508 3,600 / 302,400

1/ The maximum number of hours and total amount for pre-trial and trial considers the fee level for counsel with maximumlevel of experience.
2/The maximum number of hours of the appeal stage correspond by 66% to a Counsel with maximumlevel of experience, and by 33% to
support staff with maximumlevel of experience.
In addition to the lump sum in the above table, counsel and co-counsel receive
DSA of either €275 per day (for first 60 days) or €206 per day (after the first 60
days), on top of fees. Up to twenty-two days can be claimed per month during

trial.

Therefore, if at trial the lead counsel paid himself (the equivalent of) the
highest fee rate for 150 hours per month, he or she would receive €16,710 in
fees. In addition, assuming he was in The Hague and working full time, he or
she would receive DSA at €4,532 per month. Applying these assumptions, the

total compensation would be €21,242 per month.

iti. MICT
The LAS at the MICT is very similar to that at the ICTY. The hourly fee rates
are the same, but the allocation of hours (and therefore the lump sum) has been

increased for the pre-trial and appeal phases, as follows:
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Pre-tria Trial Appeal
Complexity of (per stage) (per month) (per stage)
the case Max. number ~ Costper |Max.number  Costper |Max.number  Cost per
of hours defenceteam| of hours defenceteam| of hours defenceteam
Difficult 1,761 / 196,131 N/A N/A 2,901 / 253,406
Very difficult 3,017 / 336,127 N/A N/A 3,288 / 296,564
Extremley difficult 4,904 / 546,353 N/A N/A 4,064 / 382,970

1The maximumnumber of hours and total anount for pre-trial considers the fee level for counsel with maximum level of experience.

2/The maximumnumber of hours of the appeal stage correspond by around 75% to a Counsel with maximumIevel of experience, and by
around 25% to support staff with maximumlevel of experience.
3/Figures converted from$USto Euros () using an average exchange rate of 0.901 during August 2016, with information fromUN Treasury.

121. The main difference is that the appeal stage applies a pure lump sum per stage

122.

123.

124.

system, rather than an hourly ceiling and payment according to the actual

hours worked. The DSA policy remains the same as the ICTY.

iv. STL

At the STL, the hourly rates are worked out to correspond to the equivalent

UN staff salaries —lead counsel being P5 and co-counsel P4. The legal officers

and case managers are generally hired as UN staff —legal officers as P3 and

case managers as P1 / P2.

For counsel and co-counsel the basic fee is then increased to take account of (i)
professional uplift of up to 20%, (ii) taxation of up to 40%, and (iii) expenses. In
practice, almost all counsel receive 20% professional uplift and between 30-40%
tax uplift. On top of this, all counsel and co-counsel receive a monthly €750 for

other personal (case-related) expenses.

From the initial appearance until three months before trial, counsel and co-
counsel can claim up to 130 hours per month. Starting from three months

before trial until the closing arguments, counsel and co-counsel are paid a full
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time monthly fee. Meanwhile, from initial appearance onwards, the legal

officer and case managers are paid a full time monthly fee.

Therefore, counsel and co-counsel with the maximum uplifts during pre-trial

(stage 1) claiming a maximum of 130 hours per month would receive:

* Lead Counsel: hourly €133; monthly €17,290
*  Co-counsel: hourly €119; monthly €15,457

Thereafter, until the end of trial, counsel and co-counsel with maximum uplifts

for professional charges and tax would receive monthly fees of:

*  Lead Counsel: € 17,78916
*  Co-counsel: € 15,957

On top of this, counsel and co-counsel receive a standard €2,000 per month for
travel if working full time in The Hague (from which they must pay their
travel). This takes the monthly total for the highest paid counsel to:

*  Lead Counsel: €19,789
*  Co-counsel: €17,957

In addition, counsel and co-counsel receive a lump sum of €5,000 when they

move to The Hague.

C. Consultation
Senior ICC staff in the CSS and OPCD were of the view that defence counsel

remuneration under the current LAS was insufficient.

16 These figures were obtained from Table 8 of the Legal Aid Policy for the Defence, Special
Tribunal for Lebanon, available at <https://www.stl-tsl.org/en/STL-

Documents/ Library/Internal-Regulatory-Documents/ Administration-of-the-Defence /1190-
legal-aid-policy-for-defence>.
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In preparation for this Report, 25 or so lawyers were interviewed or responded
to the questionnaire. They were in complete agreement that the fees for counsel
and assistant counsel were unreasonably low. As one senior lawyer put it:
“The reduction of the defense budget and payment to defense teams was
unfair, arbitrary, humiliating and demotivating.” Another stated: “The Revised
Fee Scheme was a scandalous revision of legal aid, done without proper
consultation, that cut already modest remuneration for counsel to a level that

will significantly effect the ability of the Court to attract counsel of standing.”

Regarding the fees for legal assistants and case managers, most felt that they
were fair, but that the systems for expenses and professional uplift should be

revised.

The system for assessing the level of professional uplift came in for particular
criticism. CSS staff found it frustrating and time consuming, particularly the
requirement that only expenses which “are directly related to a legal
representation before the ICC.” This has proved difficult to interpret and led to

multiple conflicts. Lawyers referred to the system as “unfair and opaque.”

D. Analysis
i. The Applicable Principle

The basic principle applied to find the right level for lawyers’ fees at the UN
assisted tribunals is that independent lawyers (and legal assistants) should be
paid at a rate that is (to the extent possible) equivalent to their counterparts in the
prosecution. So a lead counsel fee would match the salary of a P5 prosecutor, an
associate / co-counsel would match a P4, a legal assistant with a P3, and a case
manager with a P1/2. This is not only “fair’, but also reflects the need to ensure

an effective defence by attracting quality lawyers.
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Despite applying the same principle, the fee calculations have varied
significantly from court to court. This is partly due to the different “add-ons’
that are applied to augment the basic salary, such as expenses, professional
uplift and tax reimbursement. This considerable difference in fees exists
despite the fact that (i) the salaries of prosecutors between courts are the same
and (ii) the main donors—and therefore the taxpayers footing the bill —are
from the same (relatively small number of) states. The charts at paras 22-23

illustrate this variation between courts.

For example, the highest fee level (with maximum uplifts) for lead counsel at
the STL is €133 an hour, which amounts to €19,789 per month when engaged
full time at trial, when standard expenses are included. The highest fee level
with uplift and expenses for lead counsel at the ICC is around €11,687 per
month. This is a difference of around 70%. This begs the question, why are the
ICC counsel fee rates so much lower when they are supposedly based on the

same principle?

it. The 2012 Calculation
Following the Decision of the Bureau on Legal Aid in 2012 (ICC-ASP-2012) the
salaries for independent counsel were reduced by around 25%. Under the 2012
system, the fees were based on the net salary of a staff member employed by

the Court, rather than the gross salary.!” The 2012 reduction was justified thus:

The implementation of the Court’s legal aid system in practice
demonstrated that the reference to gross remuneration was not justified,
as payment was duplicated by the granting of compensation for
professional charges as described below. The difference between the gross
salary and the net salary of a staff member employed by the Court is
accounted for by the total deductions applicable to Court officials, which

17 The net salary is the gross salary minus ‘staff assessment’ and the staff members pension
contribution. Staff assessment is a form of internal income tax.
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are irrelevant and duplicate the regime applicable to independent counsel.
The amount of tax paid by counsel on their remuneration under the legal
aid system has moreover proven to be recoverable through the
compensation for professional charges scheme described above. The gross
fee basis was hence no longer considered to be a relevant or reasonable
criterion and is to be replaced in future situations and cases by a net fee
payment scheme according to the conditions set out in the Decision of the
Bureau.!®

In other words, the 2012 calculation (apparently) considered that the
professional uplift awarded to counsel on top of the basic fee was sufficient to
compensate for (i) staff entitlements and benetfits, (ii) the costs of being self-
employed, and (iii) income tax. As shown below, the professional uplift—
which is 30% (for counsel) and 15% (for junior team members) —is not a

sufficient compensation for all these factors.

iti. How to Determine Equivalence?
It is impossible to reach an exact level of equivalence between prosecution staff
and independent lawyers because, to some extent, we are comparing apples
with pears. However, with a closer look at the full salary and entitlements

package of ICC staff, it is possible to make a fair approximation.

a. Staff entitlements, benefits, pension

Like most civil servants, much of the compensation package for ICC staff
comes in the form of entitlements and benefits. These increase significantly the
real value of the basic salary and should be factored into any calculation
aiming to achieve equivalence. Taking a P5 as an example (and applying

approximate figures), these are likely to include:

* Pension: The organization doubles the contribution of the staff member.
For a P5, the staff contribution is around €1,000 per month (this is

18 Single Policy Document, para 84.
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deducted to reach the net salary) and the ICC contribution is around
€2,000 per month;

* Repatriation grant accrual: This is around €500 per month for a P5 and
paid on separation;

* Education grant: This covers 75% of private school fees for dependents
under 25 in full time education. For a staff member with two children in
private school or university, this is likely worth at least €1,500-2,000 per
month;

*  Other: Dependency allowance, shipping allowance, home leave, six weeks
vacation, and health care subsidy.?

Whilst it is difficult to measure the exact financial value of these benefits, they
are likely to add another €4,000-5,000 per month on top of a P5 net (tax-free)
salary. In other words, they augment the staff net salary figure of €8,022 by
around 50%.

The ICC’s own budget documents confirm this estimation: In the 2017 budget
proposal, Annex IV gives the Standard Salary Cost for a P5 as €121,600 (net
average salary) with an additional €49,500 for benefits (called ‘common staff
costs’). Therefore, the budgeted total cost for a P5 is €171,100 per annum or
€14,258 per month.

The value of these staff benefits and entitlements should be factored into the

determination of fee level, at least to some extent.

b. The costs of being self employed counsel, including income
tax

Most courts have increased the equivalent staff salary to compensate counsel
for the cost of being self-employed. At the STL, the maximum is 20% for costs
and 40% for tax, totaling up to 60%. At the ECCC, it is a maximum of 40%. At

19 For the full list, see https:/ /careers.un.org/lbw/home.aspx?viewtype=SAL.
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the ICC it is a maximum of 30% (reduced from 40% in 2012). Therefore, the

maximum uplift varies from 30-60%.

As well as the burdens, there are also some financial benefits for independent
counsel. A major benefit is the possibility to work on more than one case or
project at a time. It is common for counsel at the ICC and other courts to be
simultaneously engaged in another case (either a domestic case or
international), at least during the preparatory stages. This benefit should be

balanced against the burden of being self-employed.

iv. Establishing the Right Fee Levels
Although it is impossible to determine the precise fee level that achieves
equivalence to ICC staff, it is apparent that the current ICC rates are now too
low. The ICC’s current maximum 30% uplift does not compensate sufficiently

for staff entitlements, tax, and the costs of being in independent practice.

Illustrative Example:
Net Income of Lead Counsel vs. P5 Prosecutor

An ICC lead counsel working full time with maximum uplift will be paid a monthly fee
of €10,687, plus 1000 expenses = €11,687. From this he or she must pay professional costs
at, say, 20%. He is left with €9,349. From this he or she must pay income tax of, say, 30%,
which results in €6,544 per month.

Meanwhile, for a P5 prosecuting counsel with a starting point of €8,220 per month (net
fee) and an increase of around 50% (for benefits and entitlements), the real value of his
or her salary package is around €12,330 per month, tax-free. This is almost double the fee
(with expenses) of a lead counsel engaged at the ICC, once costs and tax have been
deducted.

146.

If the ICC seeks to reward defence counsel at an equivalent rate to their
counterparts in the prosecution, the defence fees should be recalculated to take

proper account of the benefits and costs outlined above.
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There are many possible methods for calculating fee levels to reach
equivalence with prosecutors of the same level. All are approximations. One
practical method is to use the counsel fee rates established at the other
tribunals as a benchmark. These courts have all applied the same principles in
establishing the fee levels (equivalence) and have the benefit of 20 years of
experience in establishing the correct fee rates. Considering that prosecutors in
all the courts are paid according to the same salary scale, there is a strong
argument that defence lawyer fees should also be within the range of established

fees (even if the resultant fees are at the lower end of the range).

Using the maximum fee levels at the ICTY, ECCC, and STL, the following table
shows the average fees when all tribunals are considered (first column), as well
as the fees in the least generous legal aid system (second column). The
calculation uses the maximum fee levels and professional uplift, but does not
include expenses or DSA. It assumes the monthly fee at ICTY / MICT

represents 150 hours.?’

Average (max) Fee Lowest (max) Fee Hourly /
Position
Hourly/Monthly Monthly
Lead Counsel €107/€16,115 €97/€14,596
Co-counsel €91/€13,686 €81/€12,165
Legal Assistant €34/€5,047 €29/€4,380

20 The average and lowest hourly fees were estimated by dividing the monthly fees (as
previously outlined throughout this Section) over 150 hours. Monthly and hourly rates may
differ slightly as the hourly rate has been rounded.
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Case Manager €25/€3,735 €24/€3,570
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Even using the lowest (maximum) fee rate as a basis, the fee levels of counsel
and assistant counsel at the ICC would need to be augmented to fall within the

range.

v. Professional Uplift— differing or consistent levels?
The STL, ECCC, and ICC have required counsel to prove professional costs
(and, at the STL, tax liability), which has often led to lawyers receiving
different levels of uplift. At the ICTY, the uplift is factored into the hourly fee
level —there is no separate calculation — therefore lawyers with the same years

of experience receive the same fee rate.

To assess the level of uplift for each lawyer, the CSS require counsel to submit
proof of professional expenses related to their representation. The list of
expenses includes barristers” chambers rent, law firm contributions, bar council
fees, pensions, tax, etc. The CSS works out the total expenses as a percentage of
the monthly basic fee, and then augments the basic fee by that percentage (up
to a maximum of 30% for counsel and associate counsel, and 15% for legal

assistants an case managers). Lawyers who pay more receive a greater uplift.

Calculating individual levels of uplift is time-consuming and can lead to an
unfair result. A better system is to provide the same uplift to all independent
lawyers who are performing the same role (for example, X% of all counsel and
Y% for all case managers). Why? Because professional expenses may also
derive a benefit to that individual lawyer. For example, contributions to a
pension scheme do not disappear, rather, the money is paid back to the lawyer

at a later date; the percentage of fee paid by a French or Dutch lawyer into their
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law firm, (generally) allows them to share in the end of year profits; the ‘rent’
paid by barristers to their chambers, allows them to use the office and to be
‘clerked’, etc. By compensating lawyers for expenses that already derive a
benefit is unfair on the lawyers who choose not to make those professional

investments.

In reality, all independent lawyers must manage their practice and make
provision to address the financial insecurity of being self-employed. That cost
should be compensated (in part) to create equivalence with the prosecution
salary package. But it is neither sensible nor fair nor efficient to compensate

individual lawyers at different rates according to the actual costs incurred.

A much more efficient and fairer system is simply to factor-in the uplift into
the hourly and monthly fee rates and dispense with a separate calculation for
professional uplift. Individual lawyers should be left to manage their own law
practice and personal finances as they see fit. This approach would help
minimize the burden on the CSS and eradicate the conflicts that have plagued

this process.
vi. Hourly and Monthly Rates

Assuming a new monthly rate is established according to the above analysis,
an hourly rate should then be calculated. A practical option is to assume that
‘tull time’ represents 150 hours per month. For example, with a monthly fee of

€15,000, the hourly rate would be €100.

This hourly rate can be used for duty and ad hoc counsel as well as in periods
when lawyers are paid for actual hours worked. If this Report’s
recommendations pertaining to the pre-trial phase are adopted, the hourly rate
will become essential (see paras 218-228).
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vii. Minimum Fee Levels
The LAS applies its (so-called) “flexibility principle’ which aims to allow lead
counsel to “utilize the resources provided to structure the team in a manner
that both best serves the interests of the indigent client and is compatible with
the judicious financial use of legal aid funds. For instance, the resources made
available under the Court’s legal aid system for one legal assistant can be used
to recruit several team members who are instead remunerated at a lower
monthly rate than the system has foreseen, provided the maximum monthly

cap is not surpassed.”?!

Flexibility has its benefits, but should not provide a license to exploit junior
team members. Many lawyers (both junior and senior) voiced concern that the
system was being abused and that some lead lawyers had chosen to hire
several junior lawyers for the price of one, thereby reducing fees to below a
livable wage (whilst maintaining their own fees at the highest level). The ICC

should not permit public funds to be (mis)used in this way.

The CSS should introduce minimum fees levels for case managers and legal
assistants according to their years of experience. For example, at the ECCC,
there are four fee levels —US$%2,500, US$4,000, US$5,500, and US$6,750
monthly — corresponding to their years of experience (those with 5+ years

receive US$6,750). The ICC should adopt a similar system.

Lead counsel should have the flexibility to hire team members with less
experience —and therefore less cost than the standard rates —so long as they

respect the minimum fee levels and remain within the overall budget.

21 Single Policy Document, para 44.
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Since the fee levels and living costs are radically different in countries where
investigations take place, the minimum fee levels should not apply to
investigators and resource persons who are hired locally to carry out field
investigations. Lead counsel should simply be required to pay a ‘fair and

reasonable’ rate according to local standards.??

viii. Tax-Free Earnings for Lawyers and Consultants

An increase in the fee levels of counsel and assistant counsel would increase
the burden on the legal aid budget. Although the increases would not have a
major overall effect on the ICC budget (the defence legal aid budget in 2016
was only 3.25% of the total), it is worth exploring ways to minimise the burden

on donors.

One way could be to amend the host state agreement and make the fees of
independent counsel (and other defence team members) tax-free. This would
have the affect of increasing the value of the counsel fees by around 30%-40%
(tax varies in different countries), which can be factored into any re-calculation
of fees. Removing the tax burden may reduce — or even eliminate — the need to

augment fees levels for counsel and assistant counsel.

The Expert did not have the capacity to explore this issue thoroughly as it
would require detailed consideration by a Dutch and/or international tax
lawyer. However, according to preliminary information received (not to be relied
on), there does seem to be a workable solution, utilising the double tax treaties
between states. For example, if the Host State (Netherlands) agreed to exempt
independent lawyers and consultants from Dutch national income tax for ICC

fees, this exemption would (in most cases) exempt lawyers from paying tax on

?2 This should align with the UN’s payment of locally recruited staff. Under the “Flemming
Principle” compensation for locally recruited staff should reflect the best prevailing conditions
found locally for similar work.
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their ICC income in their state of residence. This is because the ICC work is
undertaken out of a ‘fixed base” and, therefore, provides an exception to the
general rule that persons are taxed in their state of residence, on their
worldwide income. The ICC Registry should give further consideration to this

issue.

E. Recommendations

i. Fee levels

> The fee levels for defence team members should be recalculated with the
aim of achieving a level that is reasonably equivalent to the salary package
of their counterparts in the prosecution. Proper account should be taken of

staff benefits, professional costs, and income tax;

» The fee levels should be within the range established at the other

tribunals;

» The fee levels should be augmented to reflect the results of this calculation

(subject to a tax-free agreement being reached).

ii. Professional Uplift
> Defence team members conducting the same role should automatically
receive the same uplift for the costs of being a self-employed lawyer. This
uplift should be factored into the hourly and monthly fee rates. Since no
separate calculation would be required, the CSS would no longer require

proof of actual professional expenses.

iii. Minimum Fee Levels

» The CSS should introduce minimum fees levels for case managers and

legal assistants according to their years of experience. Lead counsel
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should retain the flexibility to hire team members with less experience —
and therefore less cost than the ‘standard’ rate —so long as they respect the

minimum fee levels and remain within the overall budget;

> With regard to investigators and resource persons hired locally for field
missions, lead counsel should be required to pay a ‘fair and reasonable’

fee rate that represents the best prevailing conditions found locally.

i0. Taxation Agreement

» To minimise the burden on donor funds, the ICC Registry should attempt
to reach an agreement with the host state to exempt independent lawyers
and consultants from paying tax on ICC income. (Such an agreement

would minimize, or even eliminate, the need to raise fee levels).

IX. EXPENSES

A. ICC System
At the ICC, the legal aid policy provides a maximum expenses budget of €3,000
monthly. The budget must cover travel (to and from The Hague) and
accommodation expenses of counsel and associate counsel. The provision for
automatic DSA whilst in The Hague was (rightly) withdrawn in 2012. (Note:
Under the investigation budget, team members may receive DSA for field
missions.) Miscellaneous expenses such as office supplies, translation costs,
and preliminary expert advice are also included in this budget. All expenses
must be pre-approved by the Registry and receipts submitted to prove

expenditure.

The monthly allotment is not automatically provided to the defence teams.

Rather, it is held by the Registry and provided to teams once the expenses have
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167.

168.

169.

170.

171.

172.

173.

been approved and deducted. Unused funds for a given month can be

transferred to future months.

Duty and ad hoc counsel are entitled to reimbursement of expenses, such as
costs of travel, accommodation, visas and vaccinations, as long as they do not

exceed the maximum monthly allotment of €3,000.

B. Comparison

How does the ICC system compare to the other tribunals?

i. ECCC
At the ECCC, foreign co-counsel receive a standard fixed amount of US$500
per month to cover basic expenses throughout their engagement, whether or

not they are physically in Cambodia. There is no separate DSA provision.

Travel is budgeted separately. All flights by counsel to and from Cambodia are
covered by the DSS but must be pre-approved. In practice, the DSS budgets for

four round trips per year for foreign counsel.

Legal assistants and case managers do not receive a separate amount for
expenses. However, their flights to and from Cambodia are paid at the start

and end of their first and final contract.

ii. ICTY/MICT
At the ICTY and MICT, travel and DSA are covered by the Registry and are
subject to prior approval. The current DSA rate for The Hague is US$304 (€275).

Counsel and co-counsel are entitled to DSA provided they are not normally
residents in The Hague. Once a member of the defence team has claimed 60
days DSA, his or her DSA rate is reduced by 25%. During pre-trial, counsel are
entitled to three days every month, for either lead or co-counsel. During trial,

61

LAS Report, Jan 2017

Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469



174.

175.

176.

177.

178.

179.

counsel may claim up to 22 days DSA per month providing they work at least

four hours per day.

iti. STL
At the STL, the lump sum for travel and DSA is €2,000 per month for counsel
(recruited from outside The Hague), and working on a full time basis. Counsel

and co-counsel also receive a monthly fixed amount of €750 for other expenses.

In addition, counsel receives a €5,000 one-off payment when they relocate to

the Netherlands for the proceedings.

C. Consultation

The CSS staff expressed frustration at the time spent on processing claims for

expenses.

Lawyers felt that the current €3,000 budget was insufficient to cover all the

expenses that fall under this category.

D. Analysis
The systems provided at the ICTY and STL are much more generous than at
the ICC. Whilst the STL system provides reasonable compensation for
expenses, the DSA system applied at the ICTY is overly generous (counsel and
co-counsel often receive over €4,500 per month in DSA during trials, which can
last several years). The ICC should aim to find the right balance, bearing in
mind the recommendations vis-a-vis the remuneration levels (see paras 157-

160).

The current ICC expenses budget covers an inelegant mix of (i) professional
expenses (such office costs / stationary), (ii) expenses related to the substance
of the case (such as experts, translation, and (iii) case related personal costs

(such as travel and accommodation). This leads to confusion and risks
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180.

181.

182.

undermining the quality of defence, as counsel may choose to pay for
accommodation rather than an expert or translation. These expenses should be

separated as follows:

* Professional expenses—such as ‘office costs’ / stationary (see para 140 of

Single Policy Document)—should not be included in this budget at all.
These expenses should already be covered by the uplift for professional
charges.

Expenses related to the substance of the case—such as experts,
translation—should fall under a redefined and augmented investigation
and expert budget.

Case related personal costs—such as travel and accommodation—should
remain under the expenses budget.

Since counsel and associate counsel will —almost inevitably —use the entire
budget, there is little advantage in pre-approving every expense or requiring
proof. (Note: these requirements should be maintained for the investigation
and expert budget). Rather, like the STL and ECCC, a monthly amount should
automatically be added to the compensation package for counsel and associate

counsel, during the period of engagement.

During the pre-trial and post-trial phases, this amount should be around €750
per month, for each counsel engaged (reduced when the engagement is less
than full time). During the trial stage, this should be around €1,500 for each
counsel engaged. Any ‘savings’ should be moved over to the new investigation

and expert budget.

These amendments are likely to have little or no effect on the overall legal aid
budget. However, they will reduce the administrative burden on CSS and
lawyers. They will also create an appropriate distinction between substantive

expenses and personal expenses.

63

LAS Report, Jan 2017

Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469



E. Recommendations

> Redefine the expenses budget so that it covers only case-related personal

costs, primarily travel, and accommodation;

> Expenses related to the substance of the case—such as experts and

translation —should fall under the investigation and expert budget;

» Counsel and associate counsel should be paid a fixed monthly amount for
expenses for the period of their engagement. During the pre-trial and
post-trial phases, this amount should be around €750 per month, for each
counsel engaged full time. During the trial stage, this should be around
€1,500, for each counsel engaged. The provisions requiring counsel to

obtain pre-approval and prove expenses should be removed;

» The ‘savings’ from the expenses budget (€3,000 minus the amount paid)

should be moved into the investigation and expert budget.

X. ADMINISTRATION OF THE LAS: PROCEDURES FOR PAYMENT OF
LEGAL FEES

A. LAS Administration—Overview
i. Consultation

183. Whilst the defence counsel and legal assistants recognised the considerable
burden placed on CSS, the vast majority of them were dissatisfied with the
administration of the LAS. In response to the Questionnaire: “In general terms,
do you feel that the LAS has been administered fairly, efficiently and
effectively?” All respondents, without exception, answered in the negative.
Lawyers felt deeply frustrated by what they considered to be a fundamental
lack of understanding of defence work on the part of CSS management. Almost
all stated that they wasted many hours justifying requests for resources that
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184.

185.

186.

187.

were obviously necessary, and most felt that the CSS acted arbitrarily,

favoured some counsel over others, and lacked transparency.

For their part, the CSS staff felt over-burdened by tedious, labour intensive
tasks and complained about the lack of modern IT system to help administer
fees. Some CSS staff recognised that many of the administrative procedures
were unnecessary and / or inefficient, but stated that these were imposed on
them by other sections, such as Finance / Human Resources. Register staff
outside the CSS complained that it was difficult to know “what goes on”

within the CSS and how it functions.

A diplomat interviewed by the Expert felt that the Registry / CSS provided
insufficient detail on how the legal aid budget was spent — diplomats only
received a global figure. Several interviewees felt that this lack of information

had made the legal aid for defence “an easy target” for the budget cuts in 2012.

ii. Analysis
Whilst CSS has staff who are clearly skilled, dedicated and hard working
(including the acting head of the legal aid unit), the section as a whole lacks
vision, direction, and strategic management. The LAS procedures are
bureaucratic, lacking in transparency, and —at times —irrational. As a result,
the section’s relationship with counsel and junior team members seems to be
strained (at least with those interviewed). The inefficiencies have wasted
time — both for CSS staff and lawyers —on administration that adds little or
nothing to the financial monitoring and on unnecessary administrative

disputes.

The frustration of CSS is thus understandable. Administering legal aid can be a
thankless task, but particularly when the section lacks forward planning, is

overburdened, and lacks a modern IT accounting system. Many counsel still
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188.

189.

submit handwritten timesheets, which must be assessed and entered manually
into the CSS system. It is difficult to know whether and to what extent the CSS
is understaffed because the current LAS procedures are overly burdensome.
Streamlining these procedures will increase the efficiency, enabling CSS to
administer more teams with the same staffing levels. If and when the
recommendations have been implemented, it will be easier to determine the

resource needs of the CSS.

The frustration of lawyers is also understandable. Whilst the CSS should not be
a ‘push-over’ when faced with defence team requests for resources, it should at

least start by appreciating defence needs. Currently, this is lacking.

CSS would benefit from ensuring that key staff members have practical
experience working on international crimes cases, in order to “ensure that team
members are effectively providing professional services [...] before payment is
released.”?3 Staff lawyers who have undertaken investigations, drafted legal
documents, and analysed evidence, would be in a better position to assess
properly the resource needs of a legal team, and to develop an efficient and
effective LAS over time. A concrete understanding of what resources a defence
team requires (and does not require), would help ensure that legitimate
resource requests are processed speedily and —importantly — that
unreasonable requests / claims are rejected swiftly. It would also reduce the
number of disputes and thus save time for the lawyers, CSS, and relevant
judicial chambers. If the LAS evolves to include assessments of case complexity,

this enhanced capacity will become essential.

23 Single Policy Document, para 124.
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190. The CSS has previously been involved in training sessions for counsel and
assistants on substantive issues. This responsibility should move to the OPCD

in conjunction with ICCBA.

iii. Recommendations

» CSS should re-invent its management style with the aim of being more
responsive to Registry requests, and more service-oriented towards

lawyers;

» (SS should provide more detail in budgetary documents on how the legal
aid is spent to ensure that the ASP, diplomats, judges, and others are

better placed to make decisions on the LAS;

» The Registry should provide CSS with a new IT system (with training) to

administer the budgets and fee claims;

» The qualification requirements for key staff of CSS involved in assessing
resource needs of a legal team should include substantive experience

working on international crimes (or other complex criminal) cases;

» The responsibility for training counsel should be passed to the OPCD and
ICCBA.

B. List System
i. ICC System
191. Like the other tribunals, the ICC has a list system whereby counsel and legal
assistants who seek to represent defendants through the legal aid system, must

tirst apply and be accepted onto a pre-approved list. The ICC list of counsel
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192.

193.

194.

currently has over 600 lawyers. The list is then (in theory) provided to indigent

defendants to select their counsel.

ii. Consultation

The majority of counsel surveyed felt that the application process for the list was
overly burdensome. Many complained that it could take over one year for their
applications to be processed. CSS staff also complained that the applications

took too much of their time to process.

Many lawyers were concerned at the lack of transparency in the process for
selecting counsel —whether for suspects or witnesses —including duty and ad
hoc counsel. Many questioned how counsel were selected and on what criteria.
They described the system as “opaque.” Both CSS staff and defence teams were
of the view that the defendants had not selected their counsel from the full list
of lawyers —rather they had selected counsel who had been recommended (for
example, by another defendant), or one who had directly contacted the
defendant or his family (sometimes before arrest). It was suggested that certain
counsel must have received confidential information about upcoming arrests —

leaked from the OTP —allowing contact with the suspect before arrest.?*

iti. Analysis
a. The Application Process
The system for administering applications should be streamlined. Taking over
six months to process an application is unacceptable and gives a bad “first
impression” of the ICC. Some of the documentation that must be submitted
with the application is overlapping or unnecessary. To reduce the burden on

lawyers and CSS staff alike, the documentation requirements should be

24 The Expert is not in a position to confirm this allegation, but the CSS should be alive to this
issue and be prepared to investigate.
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reduced to what is, in the vast majority of cases, necessary. For example, there
will be very few circumstances in which a birth certificate will be required in
addition to a passport and a certificate of good standing. And professional
liability insurance should not be required to be on the list (the requirement
should kick-in once selected). If necessary, the CSS can request further

documentation on a case-by-case basis.

195. The CSS’s review panel should be replaced with a more efficient system. For
example, one CSS administrative staff conducts a “first review” of the
application (and requests any missing documents from the lawyer) then one
CSS professional staff makes a “second review,” confirming or rejecting the
tinding of the first reviewer. In the (rare) cases where the first and second

reviewers disagree, a final review by the head of CSS may be required.

b. Assignment of Lawyers

196. According to CSS, defendants claiming indigence are provided with a folder
with CVs of all the 600 or so lawyers on the list. After time to review, the
defendant notifies CSS of his or her choice of counsel. CSS then contacts the
selected lawyer, verifies availability, and assigns him or her to the case.
However, in practice, defendants rarely (if ever) select from the list, but rather

on the basis of another personal connection or recommendation.

197. Providing defendants with the entire list of 600 counsel is counter-productive.
Given such an overwhelming choice it is unsurprising that defendants prefer
to select a lawyer who has been recommended or who has been in touch with
his or her family. A recommendation can be helpful (and free choice of counsel
must be respected) but it should not completely replace the list system, as it
seems to have done. Instead, CSS should introduce a system whereby

defendants are provided with a much-reduced list of lawyers (25 or so) who
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meet a set of criteria provided by the defendant. It is essential that the reduced
list be compiled in an objective and transparent way, guarding against
cronyism. So far as possible (and within the set of criteria provided by the
defendant) this list should include lawyers from a range of jurisdictions and
respect a gender balance. The CSS should consider excluding lawyers who are
currently engaged in an ICC, based on a lack of availability. A fresh ‘reduced
list” should be compiled for each new defendant. The ICCBA could assist

develop this process to ensure that it is fair and transparent.

iv. Recommendations

a. The Application Process

> The list of documents to be submitted with an application to the list

should be revised and reduced;

» The CSS should set an internal deadline of two months for dealing with
new applications. Applications that have not been dealt with within this
deadline should be considered ‘constructively dismissed” and open to an

immediate internal appeal;
» The CSS should replace its ‘review panel” with a more efficient system.

b. Assignment of Lawyers

» The CSS should introduce a system whereby indigent defendants are
provided with a reduced list of lawyers who meet a set of criteria
provided by the defendant. This system should apply to other persons

requiring representation through the LAS, such as certain witnesses.

» The system should be fair, transparent and open to monitoring (for

example, by the ICCBA).

70

LAS Report, Jan 2017

Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469



198.

199.

200.

201.

C. Legal Services Contract
i. ICC System
At the ICC, there is no legal services contract. According to the CSS, the
‘contract’ is between the client and the lawyer, although this is not in written

form.

ii. Comparison
At the ECCC and STL, lawyers assigned to represent suspects under legal aid
sign a ‘legal services contract’, which details the terms of the engagement.
Other team members (international legal assistants, case managers,
consultants) work under UN consultancy contracts (e.g. ECCC, STL) or staff
contracts (e.g. STL).

iii. Comnsultation

Lawyers expressed frustration about not having a contract or some form of
‘pay slips.” Not only did this leave the terms of employment ill defined, but it
also left defence team members struggling to open bank accounts and to rent

apartments in The Hague.

iv. Analysis
The contract to provide legal services under the LAS should be between the
ICC (the Registry) and the individual defence team members (not between
counsel and client). The CSS should introduce a written contract with
provisions clarifying the roles of responsibilities of both parties. The terms of

the contract can, to a large extent, be borrowed from the other tribunals.

0. Recommendations

» The CSS should introduce a legal services contract to be signed by each

lawyer and legal assistant who is assigned to represent defendants under
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the LAS;

» The CSS should provide standardised official payment slips to each

defence team member detailing the amount paid per month.

D. Pre Trial Fee Claims

i. ICC System

202. At the ICC, before each phase, or every six months, counsel must submit an
action plan for approval detailing all the upcoming activities for the team. At
the end of the six-month period, counsel submits an implementation report,

stating what actions have been undertaken.?

203. At the end of each month, counsel and each team member submit a monthly
timesheet detailing the work done. Notwithstanding the number of hours
itemised in the timesheets, the team members are paid the same ‘monthly
lump sum” according to a pre-agreed monthly fee. Therefore, team members

are not paid according to the actual number of hours worked / claimed.?¢

204. There are two exceptions to the monthly lump sum system: First, periods of
‘reduced activity.” During these periods, remuneration is determined on the
basis of hours actually worked up to a monthly ceiling, based on detailed
timesheets. Examples of periods of reduced activities include the period
between closing statements and the trial judgement; a stay, suspension or other
protracted delays in the proceedings; and the waiting period after an appeal

against the confirmation of charges by a Pre-Trial Chamber.

25 Single Policy Document, para 22.

26 If Counsel or a team member is appointed after the first of the month a pro rata calculation of
the monthly lump sum is applied to that month.

72

LAS Report, Jan 2017

Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469



205.

206.

207.

208.

209.

210.

Second, when counsel are assigned in two ICC cases, paid under the LAS. In
these instances, counsel fees for the second case will be capped at 50% of the

full fee.

ii. Comparison

How does the ICC system compare to those at the other tribunals?

a. ECCC
At the ECCC, before the start of each month, co-lawyers submit a monthly
action plan with the number of hours predicted to be worked for each category
of tasks. This action plan is provided in a standard format with a list of 10
different task categories. The action plan is pre-approved by the DSS before the

month starts.

At the end of the month, co-lawyers must submit hourly timesheets noting the
hours worked and on which task. The DSS pays hours actually worked that it
deems necessary and reasonable within the maximum limit (110 or 150 hours
depending on the stage) —it may reduce the hours claimed that are considered

unnecessary or unreasonable.

Other team members (legal assistants, case managers) do not have to complete
action plans, but submit daily work reports. At the end of their contracts and
before renewal (usually every six months), the co-lawyers must confirm they

are satisfied with their performance.

b. ICTY/MICT
The ICTY has opted for a lump sum system for the entire phase. A fixed

amount is allocated for the first two sub-phases; the amount allocated in the
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211.

212.

213.

214.

third sub-phase is dependent on case complexity.?” The lump sum is divided
by the number of months (predicted) and distributed monthly. If the stage

extends longer than predicted, the lump sum does not increase.

For monitoring purposes, lead counsel must submit a “‘work plan” at the start of
the phase and progress reports every four months thereafter. At the end of the
pre-trial phase, an ‘end of stage report’ must be submitted with timesheets for
each team member outlining the tasks undertaken. Although defence team
members are not paid on an hourly basis, this helps to ensure that team

members who have been paid have, in fact, been working on the case.

The system is designed to provide lead counsel with maximum flexibility in
the use of resources. Counsel is responsible for the efficient management of
resources but has all flexibility to request the assignment of members of the
defence team in a manner that best suits the needs of the team. The MICT has

maintained this system.

c. STL

Counsel must submit a ‘General Case Approach” document to cover the entire
pre-trial phase. Counsel must then submit an update to this document every

three months. The defence office will approve work considered to be necessary.

During the pre-trial period stage 1 (from assignment until three months before

trial), counsel and co-counsel work on an hourly basis and can claim up to 130

27 The ‘complexity” takes into account the following factors:

The position of the Accused, including within the political/military hierarchy;
The number and nature of counts in the indictment;

Whether the case raises any novel issues;

Whether the case involves multiple municipalities (geographical scope);

The complexity of legal and factual arguments involved; and

The number and type of witnesses and documents involved.
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215.

216.

217.

218.

219.

hours per month. Unused hours can be carried over to subsequent months (up

to 175 hours can be claimed in a given month using carried over hours).

Counsel must submit an invoice that details the numbers of hours of worked
on each task. The defence office pays counsel and co-counsel for hours actually

worked.

iti. Consultation
Most CSS staff felt that action plans and timesheets were necessary at the pre-

trial stage to monitor properly the legal aid spending.

Lawyers’ had differing opinions. Several preferred an ICTY system of a lump
sum for the entire stage with maximum flexibility and minimum
administration. Others recognised that action plans and timesheets were “a
necessary evil” at the pre-trial stage. One view that remained consistent
amongst lawyers was that the LAS involves far too much CSS discretion —

“everything is a negotiation on the basis of unwritten rules.”
i. Analysis

The current system of six monthly action plans, monthly timesheets, and an

automatic monthly lump sum payment, has several shortcomings.

The greatest concern is that the system does allow for proper financial
accounting. Under the current system, each defence team member completes a
monthly timesheet, with minimal detail, showing the number of hours worked
and on what tasks. The CSS pays each team member a standard “monthly lump
sum’ representing one month’s payment. The Single Policy Document

provides this justification:

The rates detailed in the above table are paid monthly as fees to team
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220.

221.

222,

members. With the exception of the professional investigator and the
resource person, payment for the other team members is based on the
assumption that each team member guarantees a full-time commitment to
the case to which he or she has been appointed. This lump-sum payment
policy has been set primarily with the interests of suspects, accused
persons and victims in mind, and secondly, to reasonably justify a lump-
sum payment scheme. (Para 81)

What is most problematic is that the same monthly lump sum is paid
irrespective of the number of hours actually worked or claimed. In other words,
if lawyer X submits a timesheet in January showing that he or she worked 150
hours, and a timesheet in February showing that he or she worked 15 hours,
the CSS will pay the same monthly lump sum for both January and February.
The CSS confirmed that, so long as the team member can show that he or she
has worked some hours (‘even one hour’), then he or she is paid the entire
monthly lump sum. This renders the hourly timesheets pointless and can lead

to overpayment.

Another concern is that the policy is based on the often incorrect “assumption
that each team member guarantees a full-time commitment to the case to
which he or she has been appointed.” There will be occasions during pre-trial
when all team members are working full time. But there will be many phases
when they are not, particularly lead counsel. In fact, many counsel juggle cases
with other international tribunals. And some counsel have second or third
cases at the ICC. This is not a problem in itself — experienced counsel can
manage effectively several teams when not in trial —but this reality should be

factored into the LAS.

The ICC should introduce a system similar to the STL. Under that system,
counsel submit a broad action plan at the start of the pre-trial phase, which is

updated every three months. The defence office approves work that is
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considered reasonable and necessary. At the end of each month, counsel
submit hourly timesheets detailing the work done and the number of hours
worked on each task. Lawyers are paid for the work actually done, up to the

maximum ceiling, for work that is deemed reasonable and necessary.

223. At the later stage of the pre-trial phase (such as at the confirmation of charges
or three moths before trial), the system of automatic monthly payments could

commence, as outlined below for the trial stage.

224. The main advantage of this system is that it provides for greater accountability
at the pre-trial stage where work levels can vary considerably. Lawyers are
paid for work actually done, rather than an automatic monthly lump sum that
(often incorrectly) assumes lawyers are engaged full time. The CSS would need
to determine the maximum hourly ceilings according to the stage in the
process: at the ECCC, it is 110 hours in the early pre-trial stage and 150 in later
pre-trial stage; at the STL, it is 130 in the early stages and full time from three

months before trial.

225. For counsel engaged on more than one case under the LAS, the automatic
(50%) payment for the second case would no longer apply. Instead, the counsel
would submit timesheets for each case and be paid according to hours worked,

up to a maximum ceiling (combining both cases).

226. The main disadvantage of paying for hours actually done is that it increases
the administrative burden on both CSS staff and lawyers. However,
considering that many other recommendations in this Report reduce the
administrative burden (notably the recommendations to remove the
requirement for timesheets during trial and appeal), this extra burden would

be manageable.
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227. One way to minimise the administrative burden would be to pay the legal
assistants and case managers in full, without the need for timesheets,

providing they work at the seat of the Court.

228. This system will likely reduce the cost of legal aid. The amount of savings will

depend on the maximum ceiling set by CSS.

iv. Recommendations

» Replace the current ‘monthly lump sum system” with an hourly timesheet

system modeled on the system applied at the STL during pre-trial stage 1;

» Lawyers should be paid according to the number of hours actually

worked (once approved), on each case;

» The CSS should determine monthly maximum hourly ceilings according

to the stage of the case;

» Detailed timesheets should not be required for legal assistants and case

managers who work at the seat of the court.

E. Trial Fee Claims
i. ICC system
229. The system of actions plans, implementation plans, monthly timesheets, and
monthly lump sum payments described in the pre-trial section is applied

throughout trial, except during periods of reduced activity.

ii. Comparison

230. How does the ICC system compare to those at the other tribunals?
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232.

233.

234.

235.

236.

a. ECCC

At the ECCC, once trial has started, as a general rule lawyers are no longer
required to submit an action plan or a detailed hourly timesheet. Rather, at the
end of each month lawyers simply submit a “fee claim’ for 150 hours. Extra

hours above 150 are not compensated. This fee is paid until the end of trial.

As an exception, if there is a break in trial longer than 30 days lawyers have
been required to revert back to the action plan and hourly timesheet system

and are paid for the actual hours worked.

Other team members (international legal assistants, case managers, and other
consultants) continue with the same system as pre-trial, namely, they are paid

a fixed fee.

b. ICTY/MICT
The ICTY applies a lump sum system for the entire phase. The monthly
amount is based on the case complexity. A lump sum amount is distributed
monthly. If the trial extends longer than predicted, the monthly lump sum is,
as a general rule, continued until the end of trial. (As an exception, if the trial
is postponed and no work is required, then the lump sum may not be extended

for that period).

There is no requirement for a ‘work plan” at the start of the trial phase or for
progress reports. However, at the end of the trial, counsel must submit an ‘end
of stage report” with basic timesheets for each team member outlining the tasks

undertaken.

The MICT has maintained this system.
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c. STL
237. During the trial stage (and stage 2 of the pre-trial phase) all defence team
members are paid a monthly fee representing full time work. To receive full
payment, counsel must attend the STL for at least 11 days per month (50% of
the time), otherwise his or her fees are adjusted accordingly to the days spent

at the STL.

238. Counsel and co-counsel will be paid at the end of each month upon submission
of a monthly invoice. When counsel work at the STL, detailed timesheets are
not required. When counsel work away from the STL, they must provide

greater detail.

iii. Comnsultation

239. Senior staff in the CSS considered that action plans and timesheets were
unnecessary once trial had started. However, they had been required to

maintain this system by other sections within the Registry (such as Finance).

240. Independent lawyers were largely in agreement that action plans and
timesheets took up too much time and, in any event, the CSS were in no

position to verify the reasonableness of the work done.
iv. Analysis

241. Once trial has started, requiring counsel and legal assistants to provide
detailed action plans and to complete detailed hourly timesheets is—as a
general rule —an unnecessary administrative burden. These requirements do
not help the CSS to manage the LAS. This is because, at the trial stage, the
workloads of counsel and legal assistants are evident from the trial process

itself —it is a full time job for the entire team.
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In practice, the CSS rarely rejects the actions plans submitted by teams at the
trial stage or questions the timesheets. As with the pre-trial stage, the ‘lump

sum’ monthly fee is paid whatever hours are claimed on the timesheet.

Therefore, as a general rule, action plans and detailed timesheets for all team
members can be dispensed with once the trial has started, until the closing
arguments. Instead, team members should be required to submit a simple
‘monthly fee claim” with a declaration that they have continued to work full
time on the case. Each team member should then be paid the agreed monthly

fee.

There may be two exceptions to this general rule: First, during periods of
reduced activity, e.g. when trial is postponed for an extended period. If this
postponement is greater than two months, the teams should go to a system of
hourly timesheets, being paid on the basis of hours actually worked (starting
from the third month of postponement). For postponements of less than two
months, the CSS should apply a reasonable assumption that the team

continues its preparation for the rest of trial on a full time basis.

Second, when core team members are not present at the ICC for extended
periods during trial. The CSS should determine the nature of the ‘extended
period’ (at the STL, it is 50% of the time). During such periods of absence, team
members should go to a system of hourly timesheets and be paid for hours

actually worked.

These changes will decrease the administrative burden on both CSS staff and

defence teams, without increasing the legal aid budget.
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The CSS should consider introducing this system at the later stages of the pre-
trial phase, such as following the confirmation of charges or three months

before trial.

0. Recommendations

Once trial has commenced,;

» Remove the requirement for defence team members to submit action

plans;

Remove the requirement for defence team members to submit detailed
hourly timesheets, subject to the two exceptions (below). Instead, team

members should submit basic invoices;

Pay team members the monthly fee according to the agreed monthly lump

sum rate, representing 150 hours of work;

If a trial is postponed for more than two months, require the team
members to submit hourly timesheets (from month three). Payment

should be on the basis of the hours actually worked;

If core team members are not present at the ICC for extended periods
during trial, require the team members to submit hourly timesheets and

pay on the basis of actual hours worked

The CSS should consider introducing this system also at the later stages of
the pre-trial phase, such as following the confirmation of charges or three

months before trial.
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F. Appeal Stage Fee Claims
i. ICC System
The system of actions plans, implementation plans, monthly timesheets, and
monthly lump sum payments described in the pre-trial section is applied

throughout the appeal phase, except during periods of reduced activity.

Comparison

a. The ECCC
Once the notice of appeal is filed, teams continue on a monthly full —time basis

(therefore, the amount of fees will ultimately depend on the duration).

b. The STL
The STL has designed a lump system for counsel and co-counsel with three
stages. The amount of lump sum awarded to counsel does not depend on the
duration, but on whether it is an appeal against sentence or conviction,
acquittal, or both. The legal assistant, case manager and interpreter continue to

be hired on a full time basis.

c. ThelCTY/MICT
The ICTY system allocates a maximum number of hours for counsel and the
support team for the entire phase, based on the complexity of the case. In other
words, it applies a maximum ceiling of available hours. The team is required to
submit timesheets and is paid on the basis of actual hours worked, up to the

ceiling. In most cases, the teams reach the maximum ceiling.

Complexity is determined on the basis of the following factors:

* The position of the accused, including within the political or military

hierarchy;

* The number and nature of the grounds of appeal;
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*  Whether the Office of the Prosecutor and/or any co-accused has filed an
appeal, to the extent their appeal affects the accused;

Whether the appeal raises any novel legal issues that have not been
addressed by jurisprudence, and the nature of such novel legal issues;

The complexity of the legal and factual issues involved;
* The length of the trial judgement;

The number and type of documents, exhibits and witnesses relevant to the
Appeal;

Whether new evidence will be heard or admitted on appeal;
The sentence imposed by the Trial Chamber; and

Any other factor lead counsel deems relevant to facilitate the Registry’s
decision.

The MICT has adopted a full lump sum per stage system. The teams are paid
the lump sum regardless of the actual hours worked. Lead counsel can
distribute the lump sum as he or she sees fit. The lump sum is determined on
the basis of complexity, using the twenty years experience at the ICTY and

ICTR to assess the correct level of resources required.

ii. Consultation
The CSS staff and lawyers alike were in favour of a total lump sum system for

the appeal phase.

iti. Analysis
Compared to the pre-trial and trial stage, the type and amount of work
required for an appeal is relatively predictable. This makes it suitable for a lump
sum payment for the entire appeal, providing there is the possibility to
increase or decrease the lump sum in exceptional circumstances. This is the

model adopted at the MICT and STL.
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There are several advantages of a total lump sum system for appeal:

Reducing the administrative burden on the CSS and lawyers;
Allowing greater budgetary control and predictability;

Encouraging defence teams to use their funds carefully and to be more
efficient.

To amount of total lump sum should be determined by the size and complexity
of the case. The complexity principles applied at the ICTY / MICT can be
adapted and applied at the ICC.

Since there have been few ICC cases, it is difficult to assess the level of funding
required for a given appeal. Accordingly, guidance may be sought from the

experience at the ICTY and ICTR and adapted accordingly.

The total lump sum system should retain some level of flexibility, both to
increase and decrease the total fund, as circumstances demand. These would
include, for example, an increase if the prosecution seeks to amend the appeal

by adding more grounds; or, a decrease if the defence withdraws its appeal.

A total lump sum need not mean a total lack of accountability. Lawyers and
legal assistants alike have expressed concern that providing lead counsel with
complete control over funds can lead to exploitation of junior team members.
The ICC has a responsibility to ensure that this does not happen. Therefore,
once the total lump sum level has been set, lead counsel should be required to
submit a ‘team composition plan” outlining the team members and their
proposed fee levels. This plan should be approved by the CSS before any funds
are released. Fee levels of team members should remain with the limit set by

CSS for the pre-trial and trial phases (see paras 157-160).
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iv. Recommendations

» Introduce a total lump sum system for the appeal stage. The amount
should be based on the size and complexity of the case, following the

criteria used at the ICTY;

» The total lump sum system should retain some level of flexibility, both to

increase and decrease the total fund, in exceptional circumstances;

» The CSS should require counsel to submit a ‘team composition plan’—
outlining the team members and their proposed fee levels—to be

approved by CSS (ensuring minimum fee rates for junior staff).

G. Reparations Stage Fee Claims

i. ICC System

The system of actions plans, implementation plans, monthly timesheets, and
monthly lump sum payments (described above in the pre-trial section) is
applied mutatis mutandis throughout the reparations phase, except during

periods of reduced activity.

ii. Analysis

The reparations stage requires significant input from the victims’ teams but
less work from the defence. Like the appeal phase, the type and amount of
work required for reparations is relatively predictable, making it suitable for a
lump sum payment for the entire phase. Again, there should be some
flexibility, with the possibility to increase or decrease the lump sum in
exceptional circumstances. And lead counsel should be required to submit a
‘team composition plan” for approval, with the team members and their

proposed fee levels.
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complexity of the case, using prior experience at the ICC.

iii. Recommendations

» Introduce a total lump sum system for the reparations stage. The amount

should be based on the likely hours required by the defence team;

» The total lump sum system should retain some level of flexibility, both to

increase and decrease the total fund, in exceptional circumstances;

» Require counsel to submit a ‘team composition plan’ — outlining the team
members and their proposed fee levels —to be approved by CSS (ensuring

minimum fee rates for junior staff).
H. Article 70 Cases

265. As a general rule, Article 70 cases will require considerably work than cases
brought under Article 5. The level of resources should be reduced accordingly,

whilst maintaining some flexibility. This should be achieved by:

» Limiting the team composition—in many cases, a counsel and a field
investigator should be sufficient during the pre-trial phase, depending on

the allotment of hours. At trial, a single counsel should be sufficient.
» Allocating fewer hours for the monthly ceiling during the pre-trial stage;?

» Allocating a significantly reduced lump sum for the appeal phase.

28 Hourly /monthly fee levels should remain the same.
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Since there has been few Article 70 cases to date and they have the potential to
vary considerably in terms of size and complexity, the CSS should maintain a

flexible approach.

I. The Role of the OPCD
i. ICC System

As international criminal tribunals have developed, it has become generally
accepted that an internal defence office serving the interests of the defence is a
necessary part of the institutional structure. Defence offices have acted as the
voice of the defence both internally and externally, commented on rule
amendments, provided substantive legal input on issues of general importance,
represented suspects prior to the assignment of lawyers, assisted defence
teams on substance, and acted as the institutional memory for the defence.
Defence offices may thus have an impact on legal aid spending. At the ICC, the

OPCD acts as the internal defence office.2?

ii. Consultation

Amongst independent counsel interviewed for this Report there was a general
consensus that the OPCD had provided valuable assistance to counsel—
particularly in the early years of the ICC—and had successfully carved out a
reputation for independence. There was also a feeling that ‘it could do more” to
assist teams, such as collating and summarising relevant decisions more
effectively. Independent lawyers were of the view that bolstering the OPCD’s

resources would not (and could not) have the effect of reducing the legal aid

29 The question of whether the current mandate of the OPCD should be combined with the
administration of the defence LAS is beyond the scope of this Report. Clearly, such a broader
mandate is possible, as demonstrated by the STL and ECCC. Whether it is preferable is another,
more complex, question.
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burden since very few responsibilities could be delegated to non-team

members.

The Bureau,® ICC staff, and defence counsel all expressed a desire for greater

transparency in the work of the OPCD.

iti. Analysis
Whilst any substantive defence office necessarily needs to be independent on
issues of substance, this does mean that it should be “unaccountable’. On the
contrary, an independent defence office will bolster its standing with
stakeholders if it details its services and outlines its ongoing tasks and
accomplishments, on a regular basis. This can easily be done without revealing

confidential information. Enhanced transparency would also facilitate defence

teams” access to OPCD'’s services and encourage suggestions for improvement.

iv. Recommendations

» The OPCD should aim to be more transparent by providing greater details

of its services, on-going tasks, and accomplishments on a regular basis.

30 See, e.g., ICC-ASP/12/29 Report of the Bureau on legal aid.
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PART III: LEGAL AID FOR VICTIMS

I. INTRODUCTION

A. LAS for Victims — Overview

Legal aid for indigent defendants is mandatory (subject to the right to self-
representation). However, the provision of legal aid for indigent victims is
discretionary —indigent “victims may receive assistance from the Registry,
including, as appropriate, financial assistance.”3! The Registrar (in consultation
with the Chambers, where appropriate) shall determine the type of

assistance.3?

In practice, the Pre-Trial and Trial Chambers have applied their discretion to
mandate several models for victims’ representation. These have included a
combination of different team compositions using external counsel and
consultants, in conjunction with OPCV staff acting as counsel and assistants.
The models included representation for individual victims/groups as well as
‘common legal representatives.” In some cases and at certain stages of the
proceedings, the lead victims’ representative encompassed an external counsel
acting with the support of external consultants and OPCV assistants. In other
cases, an OPCV lawyer led the team with the support of external consultants
and OPCV assistants. In early cases, the representation of victim applicants
(usually represented in court by OPCV up to the confirmation of charges) and
victim participants (usually represented by external counsel after the
confirmation of charges) was more or less distinguished. Until recently, OPCV
did not lead the representation of victim participants at trial. In current cases,

the OPCV is now mandated to lead the representation of victims throughout

31 Rules of Procedure and Evidence, Rule 90(5).
32 Regulations of the Court, Regulation 83(2).
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the entire process, including during trial, appeal, and reparations stages.

It is not necessary to detail all the different models applied at the ICC. Suffice
to say that the system is still evolving and there is no set model. There are no
sufficiently established principles that would enable one to predict which
model will be mandated in a given case. There are two parallel financial
systems to support victims at the Court —one managed by the CSS through the
LAS for external counsel and contractors, and the other managed through the

OPCV’s budget. In most cases, teams have drawn from both sources.

Finding the right system for victims’ representation is not an easy task. There
are few useful precedents if any. And each case tends to present new
challenges. It is not surprising that judges have tested a range of models and

that the Registrar’s ReVision process has attracted a variety of views.

B. Part III Limitations

The Expert’s mandate is confined to an assessment of the LAS—its efficiency
and effectiveness. It does not include advice to judges on the best model for
victims’ representation, or advice to the Registrar on the structural issues

debated during the ReVision process.

Furthermore, with so much fluidity and unpredictability, it is not possible to
provide specific recommendations on all aspects of the LAS for victims. Rather,
the Report will address some of the main challenges that have arisen in cases
so far, and provide a set of general recommendations. Many of the
recommendations included in Part II of this Report (LAS for defence), may be

applied, mutatis mutandis, to the LAS for victims.

What seems certain is that a more stable and predictable model for victims’

representation (whatever that may be) would facilitate greater efficiency for
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the LAS. It would help the CSS to develop its own processes and plan its
budgets. It would enable victims’ teams —whether headed by external counsel
or the OPCV —to organise their work more effectively. A predictable model
would help alleviate the apparent competition between external counsel and
the OPCV; it would promote better-working relationships between all those
dealing with victims’ issues. Moreover, perhaps most importantly, an
established model would allow actors to give victims a clearer sense of what to

expect from the ICC proceedings and to manage better their expectations.

II. CONSULTATION

Read together, external lawyers, legal assistants, case managers, and ICC staff
interviewed for this Report raised four main concerns. Firstly, that there were
too many ICC sections working on victim issues and the parameters of their

responsibilities were not sufficiently clear.

Secondly, the evolving and unpredictable nature of victims’ representation has
led to an unhealthy competition between external counsel and the OPCV,
primarily relating to the issue of who should lead the representation and
manage the teams. External lawyers thought (rightly or wrongly) that the
OPCV had attempted to usurp the role of external counsel by taking unfair
advantage of its institutional connections. The head of OPCV was of the view
that victims” teams benefit from the inclusion of external lawyers from the

situation country, but not necessarily to lead the teams.

Thirdly, external lawyers expressed that they were not granted sufficient
information on the available budget to plan their work and teams accurately.
They complained about the lack of transparency in the allocation of resources

and clarity on the role of field assistants (i.e. what work they could be paid for).
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These lawyers also expressed a lack of clarity on what kinds of field expenses
entitled them to receive reimbursements. Accordingly, they had to fight for
“every little cost,” the reimbursements were sent months after the event, and

they did not include any specification as to which costs were being reimbursed.

Lastly, in general terms, lawyers were concerned that the CSS failed to
appreciate fully the role of victims’ teams, especially the fieldwork necessary to
keep victims properly informed. Consistent with the view of defence lawyers,
victims’ lawyers found their dealings with the CSS to be frustrating and

timewasting.3?

III. INDIGENCE DETERMINATION

A. Discussion

The process for assessing the indigence (or otherwise) of victims has not been
consistent. Different approaches have been applied in various situations. In
some early cases, once the victims completed their initial application forms
(with VPRS), their representatives were required to go back out into the field to
ask the victims (numbering in the hundreds or thousands) to complete
complex financial disclosure forms. In later cases, an expedited process was
introduced, but it still required Court resources to collect and assess the

financial information of victims to determine indigence.

Those interviewed for this Report agree that the assessment of victims’

indigence has been a waste of time and resources. The Expert agrees. In almost

33 A former case manager stated: “By way of example, as a case manager, I spent between 60 and
80 per cent of my time dealing with legal aid requests, reports, queries and exchanges with CSS.
That was not the description of my job, but needed to be done. At certain points in time, the
whole team spent more than half of its time dealing with CSS. That was in my view a major
waste of resources and a sign of misadministration.” One senior lawyer put it: “Dealing with CSS
was the most frustrating experience of my professional life”.
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all cases that come before the ICC, the process of assessing victims” indigence is
likely to cost considerably more than could be saved by requiring non-indigent
victims to contribute to the cost of representation. Since the primary purpose of
assessing indigence is to reduce the financial burden on the LAS, the process

amounts to a false economy and an unnecessary drain on donor funds.

There are several reasons why this process is unlikely to provide any financial
benefit in the context of ICC victim participation. Firstly, all (or almost all)
victims are likely to be indigent. Secondly, in the rare cases where there are
non-indigent victims, their assessed proportion of the legal aid bill is unlikely
to be greater than the cost of assessing indigence of all the victims.34 Thirdly, if
victims are assessed to be non-indigent and asked to pay significant amounts
towards the groups’ legal aid bill —with no promise of getting the money back

in reparations — they may well choose to withdraw their application.

Apart from the resource burden of collating information and assessing
indigence, the financial disclosure process may be insulting (or even re-
traumatizing) to victims of mass atrocities, the vast majority of whom are
desperately poor. Asking destitute refugees in sub-Saharan Africa to reveal the
value of their properties and declare the extent of their share ownership is, at
best, insensitive, and does not give a good impression of the ICC’s contextual

understanding.

For the above reasons, the ICC should apply a presumption of indigence for all

34 By way of example, if the assessed cost of legal representation was €500,000 for the case and
the size of the group was 100 victims, the assessed contribution for each non-indigent victim
would be €5000. If the size of the group was 1,000 persons, the assessed contribution for each non
indigent victim would be €500. The cost of paying ICC staff or contractors to meet with hundreds
or thousands of victims in the field to complete of forms, to assess the data, to make further
investigations as necessary, and to make any decisions on indigence (by judges or others), would
cost many times more than the contribution gained.
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victims of mass atrocity cases and discard the requirement for victims to
complete financial disclosure forms. Instead, a simple declaration of indigence
should be part of the victims’ initial application to participate (obtained by
VPRS). In the unlikely event where there is a relatively small group of victims
and some or all appear to be non-indigent, the ICC could require financial
disclosure and make an assessment on a case-by-case basis. The approach

applied at the STL could serve as a model.®

B. Recommendations

» The Registry should apply a presumption of indigence for all victims and
dispense with the financial disclosure requirements in favour of a simple

declaration as part of the victims’ initial application;

» The Registry should retain the possibility to request financial disclosure in
exceptional cases where the case involves a relatively small group of

victims, and there is a reason to believe that some or all are non-indigent.

IV. ESTABLISHING AN OVERALL BUDGET

A. Discussion

i. Rationale

Establishing a projected overall budget for victims’ representation in a given
case is challenging. Not only do the resource needs vary according to the type
of evidence, number of victims, and nature of the applicable judicial orders.
However, the often hybrid nature of victim teams — utilising both ICC staff and

external consultants —adds further difficulty to the calculation.

The CSS, given the experience of several cases and OPCV’s current budget,

35Gee STL's Legal Aid Policy for Victims’ Participation.
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should be in able to provide a ‘normal’ projected budget— per case, per stage —
for an external common legal representative for victims and his or her team,
paid under the LAS. This overall budget should be revisable according to the

specificities of each case.

With this projection, the CSS could provide the external victims’
representatives with an overall budget. Counsel could then plan with better
accuracy the composition of his or her team (including the workload and fees)
as well as the field expenses. It would also lessen the administrative burden on
CSS and victims” teams, reduce disputes over resources, and add to the

efficiency and effectiveness of the representation.

ii. Calculating an Overall Budget
The standard victims’ team composition outlined in Single Policy Document
provides: (i) a single counsel up to confirmation of charges; (ii) a counsel and a
case manager from confirmation until the end of trial; and (iii) a counsel, a
legal assistant, and a case manager for the reparations stage. In addition, each
victims’ team receives an investigation budget of €43,752 for the entirety of the
case.’¢ In practice, the investigation budget has often proved insufficient and
(in some cases) the CSS has paid the field assistants from a separate budget.
When a common legal representative for all victims is assigned, the Single
Policy Document suggests (with specifying) that greater resources may be

applied.

According to the head of OPCV, a ‘normal’ team composition for an OPCV

team consists of the following;:

36 The Single Policy Document also refers to the assignment of a field assistant “paid on an
hourly basis up to a maximum of €4,047 per month and deducted from the investigation budget
allocated to the team.”
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Pre-Trial: 1 Counsel; 1 Legal Assistant; 1 Case Manager; 1 Field Counsel
(on a consultancy contract)

Trial: 1 Counsel; 2 Legal Assistants; 1 Case Manager; 1 Field Counsel
Appeal: 1 Counsel; 1 Legal Assistant; 1 Case Manager; 1 Field Counsel

Reparations: 1 Counsel; 2 Legal Assistants; 1 Case Manager; 1 Field
Counsel

Whilst the normal OPCV team is stronger than the team envisaged by the
Single Policy Document, the OPCV team covers two live cases (presumably
only one that requires full-time presence in court). The head of the OPCV
recognised that, in most cases, an additional field assistant or investigator, as
well as a psychologist, may be required during the reparations stage. The
related expenses for the OPCV team are budgeted each year to reflect the
resource projections for casework during the following year. These include
consultancy fees for field counsel, travel and DSA, and general operating

expenses.

The OPCV projections can inform the resource needs for cases paid under the
LAS. Assuming that the OPCV’s normal team composition combined with
projected expenses is the appropriate level (for most cases), the CSS could use
the latter as a basis for establishing the overall budget for cases where the
common legal representative is an external counsel, and the LAS pays the
team.3” To do so, the Registry can estimate the cost, per stage, of the OPCV
team composition along with the related projected expenses.3® The total budget

would include the actual costs of ICC staff (this should include salaries plus

37 This discussion shall assume that all chambers will appoint a common legal representative
(with accompanying team), rather than permitting several individual teams.

38 According to the 2017 Budget proposal Annex IV, the total budget requested for OPCV was
€1,836,900. It is not clear from the budget how many cases this covers.
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common staff costs3?), as well as consultancy fees for field counsel, travel and
DSA, and general operating expenses (using the OPCV’s budget projections
from previous cases). The total amount would then be halved to account for

the fact that the OPCV team covers two live cases.40

Whilst the above-suggested calculation would not fit perfectly within all the
models that have been applied to victims’ representation to date (not least
because the OPCV and external counsel have, in several cases, been
responsible for different stages of the same case), it would at least provide a
budgetary starting point from which to work. It is worth noting that

establishing an overall budget is not the same as creating a lump sum system.

iti. Planning the Expenditure
With an overall budget to work from, the lead victims’ representative should
submit a detailed action plan to the CSS at the start of each stage. The CSS
should ensure that the plan establishes the right balance between court work
and fieldwork, and includes realistic cost estimates considering the number
and distribution of victims.#! The action plans should include the following

categories:

39 For example, a P5 ICC staff is budgeted at €14,258 per month. The net salary + common staff
costs per grade are the following:

*  P-5:121.6 +49.5 = €171.1 per annum
*  P-4:102.1 + 41.6 = €143.7 per annum
*  P-3: 87.3 +35.5 =€122.8 per annum
*  P-2:70.9 + 28.8 = €99.7 per annum
*  P-1:70.9 + 28.8 = €99.7 per annum

40 When external teams utilise OPCV assistants, the overall budget should be reduced
accordingly.

41 This presupposes that the CSS has the substantive knowledge of victims’ representation to
provide meaningful input. The fourth recommendation under the Part II section “LAS
Administration-Overview” would help to ensure that this know-how is in place.
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* Team composition of The Hague team

* Team composition of the field team

*  Field expenses

The plans should detail the fee levels and hourly ceilings per month, for each
team member. The minimum fee level principles outlined in paragraphs 157-
161 (above) should apply. The field expenses should outline all costs associated
with the field presence, including the travel of team members, the field office,
the expenses paid to victims, and other operating costs. The plans should

include a reasonable contingency budget for unforeseen expenses.

Flexibility is key. In addition to the above ‘normal” overall budget, victims’

representative should have the possibility to apply for additional means if the
workload requires. Equally, if CSS has reason to believe that the case requires
less work than a ‘normal’ case, it should consider reducing the overall budget

upon written justification.

B. Recommendations

» The CSS should calculate a ‘normal’ overall budget per case, per stage,
using as a basis the OPCV’s normal team composition and projected

expenses,

» The CSS should apply this overall budget to cases where the common
legal representative is an external counsel with a team paid under the

LAS;

» The lead victims’ representative should submit a detailed action plan to
the CSS at the start of each stage outlining the projected work and costs
for (i) The Hague team, (ii) the field team, and (iii) field expenses;
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» The CSS should ensure that the plan establishes the right balance between
court work and fieldwork, and includes realistic cost estimates

considering the number and distribution of victims.

V. INVESTIGATIVE BUDGET / FIELD BUDGET
A. Discussion
i. Redefining the field budget
298. As with the LAS for defence, the LAS for victims would benefit from
redefining the current parameters of the ‘investigation budget” and the

‘expenses budget’ to create a clean split between:

(i) Expenses related to the substance of the victims’ representation (primarily

field work and translation); and

(ii) Expenses related to the purely personal expenses of victims' team

members (such as travel to/from and accommodation in The Hague).

299. Furthermore, as one counsel pointed out: “The term ‘investigative budget’
makes no sense. The LRV [legal representative of victims] does not have a

mandate to investigate. Investigation is exclusively the province of the OTP.”

300. The current investigation budget should be combined with the budget for
translation (currently part of the expenses budget) and replaced by a new ‘field

budget’ to cover:

*  The field team

* Field expenses (including travel of counsel to the field)

301. The reduced expenses budget should cover the expenses related purely to the

personal expenses of the victims’ team in The Hague.
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302.

303.

304.

305.

ii. Level of budget
As mentioned, the Single Policy Document provides for an investigation
budget of €43,752 for the entirety of the case. This figure seems to be arbitrary
and established at a time when the ICC had far less experience in victims’

representation.

The field budget should be calculated on a case-by-case basis and as part of the
overall budget. This budget should take into account a range of factors,
including, applicable court orders (particularly those relating to
communicating with victims), number and geographical distribution of victims,
organization of victim groups, spoken languages, means of transportation,
security concerns, whether the team can use the ICC field office, and the costs

of office space.

Each case is likely to require a minimum of one field assistant engaged
throughout the proceedings; other cases will require several. At certain stages,
teams may need to allocate a high proportion of their budget to the fieldwork.
At other times, teams may focus more on the court work. The CSS should

collaborate with the victims’ team to establish the right balance.

Since the resource requirements for fieldwork can vary from case to case, the
lead victims’ representative should have the possibility of applying for

additional means.

B. Recommendations

» The CSS should create a new ‘field budget’ to cover expenses related to

the fieldwork (and translation) of the victims’ team;

» Other professional and personal expenses of the victims’ team in The

Hague (such as travel and accommodation) should remain under a
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VL

reduced ‘expenses budget’;

The level of field budget should be calculated as part of the overall budget
on a case-by-case basis, taking into account the specificities of the
representation required. The CSS should work with victims” teams to

establish the right balance of resource allocation.

ADDITIONAL MEANS

A. Discussion

306. Whilst it is important to establish a ‘normal” overall budget, the resource needs

307.

will vary from case to case. The Single Policy Document states:

The possibility of providing additional resources for the legal
representation team could be considered in the following non-exhaustive
cases: for instance, when the number of victims in the group exceeds on
average more than 50; when the reparation proceedings involve the need
to request protective measures pursuant to Article 93(1) of the Statute;
when the Chamber has decided that it will determine the extent of any
damage; costs associated with consulting their clients during the trial with
a view to keeping them informed and seeking their instructions.

Relying on experience from previous cases, the CSS should further develop

this list with both quantitative and qualitative criteria. The process for

addressing requests for additional means should be transparent and decisions

rejecting such requests should be properly motivated.

B. Recommendations

» The CSS should develop a set of principles for assessing requests for

additional means applying both quantitative and qualitative criteria;

> Decisions rejecting requests should be properly motivated.
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VII. REMUNERATION AND EXPENSES

A. Discussion

308. The issues pertaining to remuneration and personal expenses discussed under

Part II of this Report (LAS for defence) are equally relevant to victims’ teams.

B. Recommendations

» The assessment and recommendations relating to Remuneration and
Expenses for counsel, legal assistants, case managers, and locally hired
field staff should be applied, mutatis mutandis, to the LAS for victims (the
lead victims” representative should be considered equivalent to ‘counsel’

on a defence team).

VIII. ADMINISTRATION OF THE LAS

309.

310.

A. Discussion
Whilst the LAS for victims must necessarily remain flexible as the system
evolves, there is room to provide greater detail and clarity in many respects.
The current Single Policy Document is an inelegant mix of legal aid policy for
defence and victims. In large part, the provisions for victims are adapted from
the LAS for defence; sometimes they appear more as an afterthought than a

carefully considered policy.

Fourteen years after the ICC opened its doors, a legal aid policy dealing
exclusively with victims’ representation is long overdue. The CSS should draft
such a policy, relying on the Court’s experience to date, and circulate it for
comments. The STL’s Legal Aid Policy for Victims’ Participation could serve as
a good starting point. The new legal aid policy for victims should address the
following categories: general principles, indigence, legal aid decisions,

entitlement and requirements, and contracts, remuneration, and rates. To the
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extent possible, the policy should provide clear guidance on the topics that
have caused disputes in cases up to now, including the role and
responsibilities of field assistants.4? It should provide a simple, transparent,

and trackable system for the reimbursement of expenses.

B. Recommendations

» The CSS should draft a Legal Aid Policy for Victims” Participation, relying
on the Court’s experience to date, and circulate it for comments. The
policy should provide clear guidance on controversial issues, including

the role of field assistants;

» The assessment and recommendations in Part II relating to the LAS
Administration-Overview, List System, and Legal Services Contracts

should be applied, mutatis mutandis, to the LAS for victims;*3

» The assessment and recommendations in Part II relating to Pre-Trial Fee
Claims, Trial Fee Claims, Appeal Stage Fee Claims, and Reparations Stage

Fee Claims should be applied, mutatis mutandis, to the LAS for victims.

42 For example, the policy should address:

Fees levels and hourly ceilings for field staff;

Job description / permitted tasks for field staff;

The expected frequency of meetings with victims;

Transport costs for victims to meet the victims’ team;

Refreshments costs for victims;

Costs of field office;

Security issues —who can be covered by ICC security and what other costs are available.

L I

43 The process for selecting lawyers by or for victims may be very different from the selection of
lawyer for a defendant or witness.
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ATTACHMENTS

I. ATTACHMENT A: EXPERT’S CV

RICHARD J. ROGERS
richardrogers@globaldiligence.com

PROFESSIONAL PROFILE:

* Qualified lawyer in England and USA (California), with 20 years experience in human rights,
international humanitarian law, and rule of law;

e Ten years experience in the UN and OSCE, including senior positions at the UN international criminal
tribunals and on UN missions;

* Ten years experience as a private human rights lawyer and consultant acting for multiple clients
throughout Africa, Asia, and Europe;

* Provided testimony on human rights issues before US Congress House Committee on Foreign Affairs,
European Parliament’s Human Rights Sub-Committee, and the Parliament of Bosnia and Herzegovina.

2011-present: Founding Partner of Global Diligence LLP

Global Diligence LLP is an international legal advisory firm specialising in human rights, international
criminal law, and corporate compliance within conflict-affected and high-risk environments. Global Diligence
provides analysis and advice, project management, technical assistance, and training to governments, CSOs,
businesses, and individuals throughout Africa, Asia, and Europe.

2010- 2011 The Senior Legal Officer, Appeals Chamber
UN International Criminal Tribunal for former Yugoslavia

Responsible for overseeing the substantive work of the Appeals Chamber legal officers, including drafting
judgments and supervising 20+ lawyers.

2006 - 2010 Principal Defender / Chief of Defence Support Section
UN Extraordinary Chambers in the Courts of Cambodia

The ECCC is an UN-assisted hybrid tribunal set-up to try former leaders of the Khmer Rouge. Responsible for
supervising 30 staff, overseeing substantive legal support to defence teams, representing defence interests,
monitoring the legal aid budget, training local lawyers, and managing outreach program.

2005 - 2006 Lawyer, International Criminal and Transitional Justice

State Court of Bosnia and Herzegovina (in OKO): Advised local lawyers on Kravica with Serbian defendants
charged with genocide for the events at Srebrenica. EWMI: Established a criminal trial monitoring program in
Cambodia.
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2002 - 2005 Chief of Legal System Monitoring Section (LSMS)
OSCE Mission in Kosovo

The LSMS monitored the UN administered criminal justice system to help ensure fair trial and due process.
Responsible for 25 staff, drafting / editing reports, and working with judges to implement positive change.

1998-2002 ICTY: Legal Officer in Appeals Chamber
ICTR: Legal Officer in Trial Chamber

I worked as a legal officer in the Trial or Appeals Chamber, dealing with cases stemming from the war in
Rwanda and Yugoslavia.

1996-1998 Attorney: Coudert Brothers (Law Firm), San Francisco
Practiced as an attorney in international law firm doing commercial litigation.
1994-1996 Barrister: Trafalgar Chambers, Fleet St., London
Practiced at the London Bar as a criminal defence barrister.
ASSIGNMENTS / MEMBERSHIPS / TESTIMONY

Practice Certificates: Licensed to practice law in California, USA; unregistered barrister in England and Wales;
admitted to bar in Cambodia (before the ECCC).

Presiding Judge of the Kosovo Media Hearing Board, 2003-2005

Preventing Sexual Violence Initiative: Member of UK’s Stabilisation Unit (FCO/DFID/MOD) pool of experts.
HMG Security Clearance.

Commented in various media including: Al Jazeera, BBC, CNN, The Diplomat, The Economist, Financial Times, EI
Pais, Forbes, Le Figaro, Le Monde, Liberation, Phnom Penh Post and Cambodia Daily, RFA, RFI, VOA, Washington
Post.

EDUCATION and TRAINING

2013 Hostile Environments Awareness Training
2012 Sexual Violence Investigations (IICI course)
2010 Surviving Hostile Regions, B-Tech Diploma
1997 Admitted to the California Bar

1994 Called to the Bar of England and Wales

1993-94 Inns of Court School of Law, London, UK, (Grade: Very Competent)
1988-91 Sheffield University, UK: Law Degree with Hons
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II. ATTACHMENT B: TRIBUNAL DEFENSE COST COMPARISON

Name of UN assisted tribunal:

Currency: USD /
Euros

Defence

Relative costs
1) What is the yearly budget of the tribunal?

2) What is the budget for the prosecutor's office per year?

3) What is the total defence legal aid budget per year? (average over 5 years)

3.b) How many defence teams did this budget cover (average over 5 years)?

Legal aid in detail

4) What tribunal staff, if any, provide substantive support to defence teams? Please list the tribunal staff /
consultants that provide substantive support to defence teams

Number of

Grade staff

P1
P2
P3
P4
P5

D1
Consultan
ts (not
attached
to
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individual
teams)

4.b) How many defence teams do these staff support?
5) What is the normal composition of defence teams?
a) Pre-trial
b) Trial

c) Appeal

6) What is the average cost of LA for 1 defence team, for 1 case from engagement of defence lawyers to final
appeal judgment? (Average of 5-10 cases)

7) What is the average cost of LA paid to a single defence team, per stage, per month? (Average of 5-10 cases)

1 month of pre-trial: |
1 month trial: 1 month of appeal:

8) Do the allotments depend on the level of complexity of the case? If so, how is the complexity estimated.
Please explain briefly

‘ Resources for defence teams ‘

9) What are the standard fee levels for defence team by members?
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Amount
(pls specify
if this is per
hour or per
month)
Lead
counsel
Co-counsel
Legal
assistant /
consultant
Case
manager
Investigato
r

10) How are these levels calculated?

Basic fee level?

Uplift for proven professional
costs?

Uplift for payment of income
taxes?

11) In general, what other expenses are provided to compensate defence team members for their work?

DSA or Accommodation allowance in the Hague? How much?

DSA for field missions? How
much?

110

LAS Report, Jan 2017

Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469




Other?

12) What facilities are provided to Defence teams?

Office within the
Tribunal?

IT facilities including laptop?

Other?

13) Other budgets

Is there a separate investigation budget? How much and
for what period?

Is there a separate travel budget? How much
and for what period?

Is there a separate budget for experts? How much
and for what period?

‘ Administration of LAS

14) How many staff / consultants are assigned directly to administer the LAS for defence (not including staff
from HR, Finance, travel sections)?

15) How many defence teams do these staff cover? (Average over 5
years)
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III. ATTACHMENT C: LAS AT ICC-DEFENCE
LEGAL AID AT THE ICC
QUESTIONNAIRE

FOR DEFENCE TEAMS

Please answer all the questions that you consider relevant to your experience and add comments that you
think might be useful. Please include examples where appropriate.

Your completed Questionnaire will be treated as confidential and will not be provided to the ICC or its staff.
Therefore, please be as frank as possible. Whilst your responses may be used to inform the subsequent LAS
Assessment Report (for example, “70% of counsel felt that X” or “one counsel stated that “Y” ) you will not be
identified.

The Questionnaire is in a simple Word document - feel free to use as much (or as little) space as you need.
Thanks in advance for your contribution.

Please return the completed Questionnaire to Richard ] Rogers at:
richardrogers@globaldiligence.com or rjrogersbis@gmail.com

a. Have you worked on a defence team at the ICC?
b. If yes, in what capacity and on how many cases?

c. Did you receive full or partial payment through the ICC’s legal aid system (“LAS”)? In how many
cases?

d. Have you received funding through the legal aid system at any of the following UN assisted courts?

ICTR

ICTY
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MICT

SCSL

ECCC

STL

II.  Counsel List System:

a) Inyour view, is the counsel list system managed fairly and efficiently and effectively?

b) What are the issues of concern, if any?

I[11.  Indigence Deter mination:

Please refer to paras 23 to 26 of the Registry’s single policy document on the Court’s legal aid system (“ Registry’s Single
Policy” ) — please find a copy attached for ease of reference.

a. Inyour view, is the assessment of indigence for defendants managed fairly, efficiently and

effectively?
b. What are the issues of concern, if any?

IV. Team Composition:

Please refer to paras 39 to 45 (composition) and paras 66 to 75 (additional resources) of the Registry’s Single Policy

(Please note: For the purposes of this question, please assume that ‘ sufficient’ means the minimum level of resources that
are reasonably necessary for an effective defence, not the ideal level).

a) Inyour view, isthe current team composition in conjunction with the ‘additional means' sufficient to
provide an effective defence, at the following stages?

If not, please explain what further resources would be required:

i. Start of proceedingsto first appearance?
ii. First appearance to confirmation of charges?
iii. Tria?
iv. Closing statements to Judgment?
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b)

v. Appeal process?
vi. Reparations?

If you have been paid through the legal aid system of another UN assisted tribunal, how do the resource

level compare to the ICC?

V. Investigation Budget:

Please refer to paras 46 to 50 of the Registry’s Single Policy

a)

In your view, isthe current investigative budget (73,006 euros) sufficient to provide for an effective

defence?

b) Inyour view, isthe system for assessing requests for investigative actions managed efficiently?

0)

How do you think the system could be improved?

V.Additional M eans:

Please refer to paras 66 to 76 of the Registry’s Single Policy

a

b.
C.

In your view, does the system outlined in paras 69-70 enable the CSS to make a fair and objective
assessment of the need for ‘additional means' ?

In your view, isthe system for assessing requests for ‘ additional means' administered efficiently?
How do you think the system could be improved?

VI. Remuneration:

Please refer to paras 81 to 92 (fee scheme) and paras 129-138 (professional uplift) of the Registry’s Sngle Policy

(Note: This guestion relates to the Revised Fee Scheme, not the previous scheme).

a. Inyour view, are the feesin the Revised Fee Scheme (Table 3 para 85) fair and sufficient?

b. Inyour view, do the fee levels provide counsel / associate counsel / legal assistants with an equivalent
financial compensation (fee plus benefits) to their counterparts in the ICC prosecution?

c. Inyour view, isthe system to calculate ‘ compensation for professional charges’ fair; doesit adequately
compensate for the costs incurred due to being independent lawyer?

d. Inyour view, isthe system to calculate ‘ compensation for professional charges’ administered efficiently?

e. Would you consider refusing to accept a case paid under the Revised Fee Scheme because the fees are
insufficient?

f.  How do these fees compare to fees you have received at other UN assisted courts?

VII. Expenses.

Please refer to paras 139 to 145 of the Registry’'s Single Policy

a

b.

C.

In your view, does the system used to compensate counsel for expenses result in afair level of
compensation?

In your view, isthe system administered efficiently?

How does this compensation for expenses compare to other UN assisted courts?
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VIIl. Proceduresfor Payment of Legal Fees

For the purposes of these questions, please bear in mind that ICC Registry staff must be in a position to account for the
use of public funds paid through the LAS. These staff are required to demonstrate that all the fees and other expenses

were ‘reasonably necessary’ for the effective and efficient representation.

Management:

a

b.

Pretrial:

Trial;

Appeal:
a

b.

VI. OPCD

The OPCD has several important roles. Oneroleis*providing general support and assistance to defence counsel.”

In general terms, do you fedl that the LAS has been administered fairly, efficiently and effectively?
How do you think it could be improved?

Do you think the current system of (6-monthly) Action Plans and Monthly Timesheets (for all team
members) is necessary, effective and efficient?
If not, what system do you think would be more appropriate?

Do you think the current system of (6-monthly) Action Plans and Monthly Timesheets (for all team
members) is necessary, effective and efficient?
If not, what system do you think would be more appropriate?

Do you think the current system of (6-monthly) Action Plans and Monthly Timesheets (for all team
members) is necessary, effective and efficient?
If not, what system do you think would be more appropriate?

This, in tern, may have an affect on legal aid by reducing the burden on teams.

a. Inwhat way has the legal assistance provided by OPCD helped to reduce the workload on your team? At what

stage and to what extent?

b. Inyour view, would an increase in the resources of OPCD reduce the burden on the legal aid fund, for example,

by reducing or negating the need for ‘ additional resources’ ? If so, at what stage and to what extent?
c. How do you think the OPCD could better help to reduce the burden on the LAS by assisting teams?
VIl.  Any other comments?

ThelCC'sLASisacomplex beast. The above questions may not have covered all the aspectsthat you consider

relevant. Please use this space to add any other issuesyou think you should consider ed.

Thanks for contributing.

Richard ] Rogers
rjirogersbis@gmail.com
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IV. ATTACHMENT D: LAS AT ICC-VICTIMS
LEGAL AID AT THE ICC
QUESTIONNAIRE

FOR VICTIMS’ TEAMS

Please answer all the questions that you consider relevant to your experience and add
comments that you think might be useful. Please include examples where appropriate.

Your completed Questionnaire will be treated as confidential and will not be provided to the
ICC or its staff. Therefore, please be as frank as possible. Whilst your responses may be used to
inform the subsequent LAS Assessment Report (for example, “70% of counsel felt that X” or
“one counsel stated that Y”) you will not be identified.

The Questionnaire is in a simple Word document - feel free to use as much (or as little) space as
you need.

Thanks in advance for your contribution.

Please return the completed Questionnaire to Richard ] Rogers at:
richardrogers@globaldiligence.com or rjrogersbis@gmail.com

Have you worked on a victims’ team at the ICC?

If yes, in what capacity and on how many cases?

c. Did you receive full or partial payment through the ICC’s legal aid system (“LAS”)? In
how many cases?

d. Have you received funding through the legal aid system at any of the following UN

assisted courts?

ICTR

IS

ICTY
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MICT

SCSL

ECCC

STL

VIII.  Counsel List System:
a) Inyour view, is the counsel list system managed fairly and efficiently and
effectively?
b) What are the issues of concern, if any?

IX. Indigence Deter mination:

Please refer to paras 23 to 26 of the Registry’s single policy document on the Court’s legal aid system
(“ Registry’s Single Policy.” ) - please find a copy attached for ease of reference.

a) Inyour view, is the assessment of indigence for victims managed fairly,
efficiently and effectively?
b) What are the issues of concern, if any?
X.  Team Composition:

Please refer to paras 51 to 61 (composition) and para 76 (additional resources) of the Registry’s Single
Policy

(Please note: For the purposes of this question, please assume that ‘ sufficient’” means the minimum level
of resources that are reasonably necessary for effective representation, not the ideal level).

a) Inyour view, isthe current team composition in conjunction with the ‘ additional means’
sufficient to provide effective representation, at the following stages?

If not, please explain what further resources would be required:
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i. Start of proceedingsto first appearance?
ii. First appearance to confirmation of charges?
iii. Tria?
iv. Closing statements to Judgment?
Appeal process?
V. Reparations?

Xl.  Investigation Budget:

Please refer to paras 64 to 65 of the Registry’s Single Policy

a)
b)

0)

In your view, isthe current investigative budget (43,752 euros) sufficient to provide for
effective representation of victims?

In your view, is the system for assessing requests for investigative actions managed
efficiently?

How do you think the system could be improved?

IX. Additional M eans:

Please refer to para 76 of the Registry’s Sngle Policy

a)
b)

0)

In your view, does the system outlined in paras 76 enable the CSS to make afair and
objective assessment of the need for ‘additional means' ?

Inyour view, isthe system for assessing requests for ‘ additional means' administered
efficiently?

How do you think the system could be improved?

X.Remuneration:

Please refer to paras 81 to 92 of the Registry’s Single Policy

(Note: This guestion relates to the Revised Fee Scheme, not the previous scheme).

a)

b)

0)
d)

€)

In your view, are the fees in the Revised Fee Scheme (Table 3 para 85) fair and
sufficient?

In your view, do the fee levels provide counsel / associate counsel / legal assistants with
an equivalent financial compensation (fee plus benefits) to their counterpartsin the ICC
prosecution?

In your view, isthe system to calculate ‘ compensation for professional charges’ fair; does
it adequately compensate for the costs incurred due to being independent lawyer?

In your view, isthe system to calculate ‘ compensation for professional charges
administered efficiently?
Would you consider refusing to accept a case paid under the Revised Fee Scheme
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because the fees are insufficient?

f) How do these fees compare to fees you have received at other UN assisted courts for
equivalent work?

XI. Proceduresfor Payment of Legal Fees

For the purposes of these questions, please bear in mind that ICC Registry staff must be in a position to
account for the use of public funds paid through the LAS. These staff are required to demonstrate that all
the fees and other expenses were ‘ reasonably necessary’ for the effective and efficient representation.

Management:

a. Ingeneral terms, do you feel that the LA S has been administered fairly, efficiently and
effectively?
b. How do you think it could be improved?

Pretrial:

c. Do you think the current system of (6-monthly) Action Plans and hourly timesheets (for all team
members) is necessary, effective and efficient?
d. If not, what system do you think would be more appropriate?

Trial;

c. Do you think the current system of (6-monthly) Action Plans and hourly timesheets (for all team
members) is necessary, effective and efficient?
d. If not, what system do you think would be more appropriate?

Appeal:

c. Do you think the current system of (6-monthly) Action Plans and hourly timesheets (for all team
members) is necessary, effective and efficient?
d. If not, what system do you think would be more appropriate?
XIll.  OPCV

The OPCV has several important roles. Oneroleis“providing support and assistance to the legal
representatives of victims...” This, in tern, may have an affect on legal aid by reducing the burden
on victims' teams.

a. Inwhat way has the legal assistance provided by OPCV helped to reduce the workload on your
team? At what stage and to what extent?

b. Inyour view, would an increase in the resources of OPCV reduce the burden on the legal aid fund
- for example, by reducing or negating the need for ‘ additional resources’ ? If so, at what stage
and to what extent?

c. How do you think the OPCV could better help to reduce the burden on the LAS by assisting
teams?
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XII1.  Any other comments?

ThelCC'sLASisacomplex beast. The above questions may not have covered all the aspectsthat
you consider relevant. Please use this space to add any other issues you think you should

considered.

Thanks for contributing.

Richard ] Rogers
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V. ATTACHMENT E: REPORT ON THE ASSESSMENT OF THE FUNCTIONING
OF THE INTERNATIONAL CRIMINAL COURT’S LEGAL AID SYSTEM
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27 October 2015

Registrar Hermanvon Hebel
The Intemational Criminal Court
Maanweg, 174

2516 AB, The Hague

The Netherlands

Dear Herman,

Pursuant to the mandate of the Assembly of States Parties {ASP) of the
International Criminal Court (IKCC) and to the agreement of the Reglstry and
Internaticnal Criminal Justice Censortium (ICIC), please find attached the final
Report on the Assessment of the Functioning of the intemationol Criminal
Court’s Legal Aid System by the 1CIC's independent legal aid experts, We
subemit this Report for the Registry's kind consideration.

The Steering Committee of the Consortium believes that the ASP and ICC will
find this Report to be a valuable contribution to the ICC's ongoing review of its
legal aid system. It is evident after reviewing this document that the legal aid
experts put an extensive amount of time, effort, and analysis into the
preparation of this Report. \We take this opportunity to commend them for
their impressive work product.

We look forward to comesponding further with you in regards to this Report,
and please feel free to contact us if you would like any additional Information.

With best regards,

The Consortium Steering Committee,

Nl

\

'\./' JAa
3

Jean-Francois Thony, International Institute of Studies in Criminal Science

=

Anthony Manwaring, Ecole Nationale de |a Magistrature

bt K. S

Michael 5. Greco, American BarAssociation
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A REPORT ON THE ASSESSMENT OF THE FUNCTIONING OF THE
INTERNATIONAL CRIMINAL COURT'S LEGALAID SYSTEM

For its kind consideration, the assessment weam of legal aid experts (hereinafter “assessment team”
or "team™ of the Inrernational Criminal Justice Consortium (ICJC) hereby submit 1o the
Assembly of States Parties (ASP or Assembly) of the Internatonal Criminal Courr (ICC or Courr)

the tollowing assessment report on the [CC's legal aid system,
INTRODUCTION
International Criminal Justice Consoetium

I. The ICJC is an independent, nonpartisan alliance of international organesttions commiteed to
providing comprehenstve pracuical and expert support to criminal judxeal insinekons ar the
nackonal and incernational devels. The work of the ICIC is pro hano, driven by the requests and
needs of national and internatonal ariminal justice institutions, and provides capacity building
assistunce through pracial legal skills workshops, the sharing of best practices and experrise,
and other collaborations.

2. The collective membership of the FCIC! draws upon experienced judicial, prosecucorial, legal,
and adminisrative pracitioners from varsed legal tradicions and regions chroughow the world.
Addinonally, the ICJC provides perspeanes from diverse professional, judscaal, and begal

organisanons, academ e institurions, training academies, and human rights groups.
Agreement o Conduct Legal Aid Assessment

3. Arthe | 2th session of the Assembly of Stares Parvies, conducred in November 2013, the ASP
dircered that the 1CC engage independent experts to conduct an assessment of the tuncrioning
of the Court’s legal aid system. (See paragraph 12 below for the text of the ASP's resolucion),

In Spring 2014, the organs of the 1CC and the IC]C engaged in preliminary discussions on

HCIC mesder orpiniaties are Gin alphabencal orded Amerian Dar Asociitioss Assochation Inteenatinnale de
Deok Pawl; Ecoke Navomle de b Magstrature Eurjuse (pending; The Hogue Ingrue for Global Jusice
Inter-American Bar Asactarion [seermarional Asoctoiton of Prosecutony, International Asoctinon of Women
Judges,  Iogernacional Commeson of Jurises; nrernationasl bretrore of Higher Soadis o Criminad Sdencex Japan
Fackeratom  of Bar Asccations Max Planck Initate for Foreign and Intereational Crimimal Lawy Navional Juidsial
Colbsges Puny  Africon Lawypers Unbors and Planethood Founsdation, More information & svalabl on rhe ICJC

webnite, averlads ar ftee/ e oot
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capacty bullding activities, Tn Fall 2014, the 1OC ongans jointly expressed thelr agreement in
puraiing avenues of collaboration and synergies between the [CJC and the three 1CC organs,
individually and collectively.

. In tolloweup to these discussions, the Registry inquired of the ICJC in March 2015 whether
there would be interest and capaciry to take up the ASPmandared assessment of the KOC begal
ald system on a poo bona basis,

. The [CIC Sreering Committee consulred with s membership 1o determine the 1CJC's
capacity and interest in undertaking chis assessment, particularly its ability 1o do so under a
very right imetable. The folkomang member organisations stared cheir interest and capaciry (in
alphabetical orderk American Bar Association, Association Internationale de Droit Penal, The
Hogue [Institure foe Global Justice, and the International Institute of Higher Stodies in
Criminal Sciences. [t was communxated chereafter to the Registry that there was preliminary
interest and capacity to do the assessment,

. On 14 April 2015, the Reglserar of the 1OC, Mr. Herman von Hebel, sent a formal inguibry ro
Mz, Michael S, Greco, 3 member of the 1ICHTs Steering Committee, requesting thar the ICIC
conduer an independent assessment of the 1CC's lezal ald system on a pro bono basis. The
tormal inguiry set forth the mandate for the nsesanent (discussed below) and discussed other
relared considerations.

. After caretul determination of s capacity and tmeline, the 1CIC Steering Committee
responded to the Registrar's formal inquiry on 11 May 2015 with a proposal for his
consideration, including therein the bregraphies of legal axl experzs trom variad legal rraditions
and protessional backgrounds.

. On 19 May 2015, the Rezlstrar sent a rephy letrer 1o the Steering Committee accepting the
ICIC proposal, commending its selection of experts, and offering o the 1CJC and its experts
the full supporr of the Registry,

Selection of Experts

9, Through an internal vetting process, the Steering Committee selected the followsng four

experts to conduct the assessment, keeping in mind the need for expertenced legal aid experts
from varied lezal perspectives and professional backgrounds (in alphaberical oeder): Professor
2|Page
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Lorena Bachmater Winter (Spain); Mr. James Bethke (United States); Honourable Marcel
Lemonde (France) and Mr, Andrew Silverman (United Setes)” Biographies of each of the
experts are annexed to this Report.”

10, KCIC members, the American Bar Assogiation and The Hague Institute for Global Justice,
further offered their insticutional capaciey o assist with Jegal research and pracrical support,

among other foems of assisance.

Mandare

11. The 12" session of the ASP resulred in the passage of Resolueion 8, Annex |, Paragraph 6c),
which stated the following, “lwlith regard to Legal Aid....requests the Court to, i support of
the onoing reorganization and sceeamlining of the Reglstry, engage independent experts 1o
reassess the tunctioning ot the legal aid system and 10 report on its findings to the Bureau lof
the ASP| within 120 days following the completion of the first full judicial qeles Such
reassesament should pay special regard to the determinaton of indigence and the resources
required for the legal representation of victims, indwding the ability of counsels to consult
with victims™* This mandate was reaffirmed by the Assembly during its 13" session.” The
language of Resolution B has guided the assessment performed by the legal wid experts.

1L In conskderanion of a number of factors - Inclling the 120 day period for completion of an
assessment, as well as the on-going reparatien proceedings in the FOC's first case” - the Reglsery
derermined thar the assessment team shoudd conduct only an assessment of the FOC's legal aid
syscem and pur thekr findings in a reporr for submission to the 14" Sessdon of the Assembly,
With regard o possible recommendations for change w the legal aid syrem, the Registry

It shoull be nuesd that the final sehstion of experts occurrad after the 10X Storing Commite’s ket of 11 May
015, The group of experts was finalisad = June 2055, All four experss parmapated i the fiddbavek m The Hague
and wok part In extersive Evernal debborations abour the asasiment. However, due to s prosing profesional
obligton, Prof. Lorema Rachmaier Wirger wae wrable e partipate i the  dradring of this Repore.

" Anne |
¥ Mandater af the Aoembly of States Partior for the mtemenonsd penal, 27 Nowwrrber 2013, Romlution ICCAST/ 1 2/Res,
anaex |

' Mk of the Aarerefey of Stares Memties for ehe stemensiond periad, |7 Diocernber 2014, Resolimwn 10C-ASP/13/Res 5,

ancwx 1, para. 5
“The Prnecusers. Thoreas Laduangs Dyiti, [OCO1/04-01,06.
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determined thar the assessment weam should provide such recommendationsar a later date, if
recquested 1o do s,

13, While the fimited sime available for the team o condocr the asessment likely played o
significant role in the Registey's decksion o ask thar the asessment team confine (s report ro
an assessment, and not address recommendations, it may be beneficial thart the asesment not
inchude recommendations ar this time for the following reasons:

A The Assernbly and other stakeholders are afforded as much time as possible to consider
the team's assessment and provide comment, if so dsirad. Such comment may serve
inform and enhance o subsequent recommendations report.

b, The Court may use the assessment team’s findings to inform its consideration of the
ReVison Project and the recommendanons and propasals made therein for
reorganisition of the Registry.”

Practical Limitations on the Ability of the Assessment Team o Perdorm the Assessment

14. As indicared abowve and throughour chis report, the asscssment team takes this opportunity 1o
emphasise that there was an unfortunately limited time available to it in which to conducr an
assessment of whar is u complicared ser of processes that even the most advanced judicial
systems. find challenging, In terms of acwnl time ollorted, the assessment team was given
approximately four months 1o condice s work, including eravel to The Hague in August
2015, to condixt numerous interviews on late notice to interviewees, and ultimarely o
prodixe o repore for the Assembly’s consideration. The time available for actual work on the
assessment, including the scheduling of meetings and Inteeviens, was further limired by the
fact that a number of the asswessment team members had their own professional obligations,
and the reality that many [CC staff, external counsel, and legal representatives were on holiday
during the summer months, As a consequence, the assessment team was unable 1o speak wich

as many [CC officals, external counsel and their reams, and ocher stakeholders, as they would

T Resakution 8, Anmex 1. Faragraph 601, refers only 20 2 “reveessmare” comducnsd by “independent expreres”™ bur Joes
not call sar the experts 40 propose recommendations for charge Reolurion B, Annex L Parsgraph 18], requests “the
Courr o prosent, 1y appropriong 3 proposl o the Borean for adjnements of the existing gl abd sptom within 120
days tolloming the precotation of the report Jof the independens expert] an the finding of the resssanae to the
Buresu , "

" Dvaft Regatry Re Vo Praject: Baue Outlize of Proponsd ta Escaliinh Iclence sad Victires Officer.
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16.

18

have peeferred. The assessment team was abso unable to undertake certain other measures that
woukd have contributed to it sssessment of the 10C"s begal aid system, such as surveys and 2

greater number of tollowup interviews.

. In addition, it must be noted that the asessment team made muleple requests to the Regosry

tor detatled information and dara related o payments made by the Registry to counsed, staff,
investigntors, and experts in individual cases, as well as for the opportunity to review time
sheets submitted by counsel and staff in support of requested paymenr. The Registry dedlined
to provide some of the requested information, such as time sheers, doe o whar i said were
privacy concerns, The Registry was unable to provide the balance of the requested material
within the time available to the assessment team to conduct its work. '

Nonetheless, the assessment team did receive a substantial amount of informatson that helped
to provide an extenstve understanding of the FOC's legal aid system. Intormarion was received
during interviews of a karge number of 10C legal aid stakeholders - incduding 10C waff,
extermal counsel, relevant officials from other international criminal tribunals; civil society
representatives, and others « and through the receipt of numerous pertinent documents, in
particubar a large number of peevious Internal reviews of the [CC's legal aid system. A Tist of
those interviewed, ax well as the documents received, s set forth below.

- With respect to documents received, the assessment team makes note of the fact that i has

reviewed and consadered the detailed and comprehensive September 2014 Audit Report
(FINAL) {Audic o Legal Al preparad by the 10C"s Oftice of Internal Andir, For the reasons
stated in the Awdit Report. the assessment team concurs with the findings of the report that the
Registry requires additional resources in order to meet it obligations with respect to the legal
i syseem, (Speaitic aspecrs of the Audic Beport are discussed below).

The aswessment team absos notes that 10C smkehoklers, in particubar staff and counsel
interviewed, exhibited a deep understanding of the Court's legal aid system, induding s
siccesses and challenges While there was a divergence of opinsen on particular aspeas of the

Y Ciaam that the Regiary i both cmerburdonnd with existing obligstons and undentaftod 5 moring those ohbgtions,
and further recogniting thar the Regimry bicks an edaccronic case management systan for s work administering laal

auld,

it is underaxmlable thzt much of the infor  res) F oy vhe rmm coubd moe be provided withey

the limieed vme avallible. This i oo way & meanr o mounise the bepormane of che isformarion requetal w a fall
umlireanding of tw legal aid spdem acuvll 200 the toture foeswbnon of propceale for g
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legal and sysem, induding with regard 1o extant proposals for change, it was evident 10 the
assessent team that its report wall be receivid by 2 Court and kegal community that has o

yenuine interest in improvement of the Jegal ail system.

Contextual Factors Falling Outside the Scope of the Assessment

19,

Related closely to bath its mandare and rimerable, the asessment ream also takes this
opportunity o note contextual factors which it has taken into consideration but which may be
viewed as beyond the scope of the assessment. In light of its terms of reference as well as the
limited time available to condude its work, the ream focused ws review primanly on the
operatkons of the Registry addressed 1o, fnger all, determination of indigence, resourcing of

victims and detence reamy, and maintenance of a legal aid system with competent counsel.

. There are, hawever, a number of relared 1ssues thar, while nored here and where relevant in

the assessment report, will not be discussed in greac derall, The assessment team addresses
these issues becnuse they affect the 1CC s legal aid system. While imporrane, and in some cases
controversial, the assesmenr eam believes char these bsixs deserve more i depch
consderation and analysis chan the assesment team has been abde to devore 1o them in the
limited time available o it

. More specifically, the assessment team's experts recognise the existence of the following factors,

which impace the legal axd sysem and are therefore mentioned ar the ourtser of this repor:
a. Prosecutions
i. The prosecutorial strutegy utilised by the 1CC Office of the Prosecutor (OT)
has a direct effect on legal aid. The scope of charges, Gase selection, initiation of
preliminary examinations and investigations, and number of cases in total are
just a few prosecutorial activities that can affect the legal asd system. As such,
with more time and resources, a comprehensive review of the Prosecutor’s past
and present prosecutorial decisons as they relate w0 legal aid would provide
valuable insght.
b, Judicial Orders
i. Similarly, orders issued by HOC Judges have a direce effece on legal aid.
including che ability of judees 10 oeder the expenditure of additional resouroes

6|Page
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if Jelence or victims counsel demonstrate there is a need, Tn addickon, stay of
proceedings, scheduling of court events, number of witnesses approved, and
Judicial requests for expert witnesses are Just a few ways that judicial decisons
can affecr legal aid. Accordingly. o thorough review of 1CC judicial decisions on
legal aid, pase and present. would alao provide helpful information.

¢ Procedures

The 1CC provesses and procedures, most notably unkque characteristics such as
victims parmcapation ar all seages of & case, including admissibalivy, confirmarion
of charges, and reparations hearings, have a direct effect on legal ald, Wich
additional time and resouroes, a review of 1CC procedures woold provide
anather important perspective. In addition, consderanon might be gven o the
appropriateness of the overall procedural system vuilised ar the 1CC

d. ReVision Projec

The proposals ser forth in the ReVision Project will, if adopred, affect the way
legal aid & administered to defendants and victims, While the assessment team
has discussed some aspects of the ReVision Project in this report as they relare
to ssues thar exist in the curvent legal ald system, becase of the lack of rime
available the wam has deliberately reframed from undertaking an extensive
examination of the ReVision Project’s proposals. Ar least with regand to the
Office of Public Counsel for the Defence [OPCD), the assessment team has
idenufied and set foeth an option not dscussed v the ReVision progece {ie.,
possble creation of a Jefence services office as a fifth independent organ of the
Courz), in the belief that the ASP may nonetheless wish to consider such
action. The assessment team has not, however, made any recommendation as to

whether this option, or the variows ReVision proposals, owght o be adoped.

¢ Lessoms Learned from the Experience of Other Tribunals

Orher wibunalks, most notably the ad hae and hybreid internarional criminal
tribunals, have legal aid schemes and practices that have evolved over time.
While the assessment team consulted with legal aid officials from other

international eribunals, addirional time and resources to complete a more

T|Page
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comprehensive review of the esvolution of those tribunals’ Jegal akd schemes and
current practioes woukd peovide interesting comparative information,
f. Definition of Legal Aid
i In sddition to providing resources for legal assisance i the case of indigence,
the concept of “legal aid" includes a broad range of issues, such as quality of aid
provided, training, access to information and services, and disciplinary matters.
With more time and resources, it would be helpful to analyse these and related

issues within the greater conrext of “legal aid®,

Process = Interviews Conducted and Documents and Information Received and Reviewed

21, The assessment team gathered information primarily through interviess and the review of
relevant documnents and other written material, The team received and reviewed numerous
documents trom the [CC and other stakeholders. In some instances, review resulted in
reqquests for addizional documentation, As for interviews, inperson interviews were conducted
in The Hague from 5-12 Auguse 2015 and addisonal peesons were interviewad telephonwally
or electronically.

23 The following sulsections set out a list of those persons with whom the assesment team
spoke, and the documents and information received and reviewed by the ream:

a. Persons with Whom the Asessment Team Spoke (in alphabetical order)

I Dr. Mbaye Abdoul, Legal Otficer. Jurisdiction, Complementarity, und
Cooperation Davision, 10C Office of the Prosecutor & formerly in Counsel
Support Section, 1CC Regastry

i, Ms Juliee Adyel, Counsel Suppore Section, ICC Registry

tii.  Mr. Emmanuel Altit, External ICC Defence Counsel
n. Ms Karine Bonneau, Heod of the International Justice Desk, Féderarion
internationale des droits de I'Homme (FIDH)

v Me Jens Dieckemann, External 1CC Defence and Vicnms Counsel

vi. Ms Marie-Edith Dovzima, External 1CC Victims Counse!
vii. Mr. Marc Dubuisson, Director, Division of Judicial Servaces, 10C Regastry
vii,  President Judae Stivia Fernandes d¢ Gurmend, President, ICC Presidency

8|Page
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b,

xi.
xil
Xiii.
X

AW

XV1.

xvii.

xviit.

X

XXl

il

XX

XXV

Mr, Tomas Henquet, Chiet, Registry Legal Advisory Services Seation, 1CC
Registry

Mr. XavierJean Keita, Principle Counsel, Office of Public Coumsel for Defence,
OC Regisery

Ms Barbara Le Guennee, Assstant o Mr. Emmanue] Alrir

D, Esteban Perafta Lesilia, Chicf, Counsel Support Sextion, 1CC Registry

Ms. Catherine Malille, Exeernial KOC Defence Counsel

Ms. Pavlina Massidda, Principal Counsel, Office of Public Counsel for Victims

Me. Fiona McKay, Chiet, Viaims Parocparion and Reparations Section, 1CC
Ruegistry

Mr, Fidel Nsita, External HOC Victims Counsel

Ms. Marie O'Leary, Legal Advisor/Counsel, Office of Public Counsel for the
Defence

Mr. Alex ParedesPenades, Associate Legal Officer. Office of Public Counsel for
the Defence

M. Marlana Penn, Legal Ofticer, Open Soclety Justice Initiative

. Mr, Martin Petrow, Project Director - ReVision Projec, ICC Registry
i. Ms Fiana Remhardr, Head of Office, Legal Axl, Inrernatiomal Crimyinal

Tobunal tor the former Yugeslava

Mr. Fruncois Rouy, Head of Defence Office, Special Tribunal for Lebanon

Mr, Sam Shoamanesh, Senwr Special Assistant 1o the Prosecutor, Immediate
Ofice of the Prosecutor, ICC Office of the Prosecutor & formerly in Counsel
Support Section, 10 Registry

Ms. Medinda Taylor, External Defence Counsel

Mr, Greg Townsend, Chief, Court Support Servioes Section, International
Criminal Tribunal for the former Yugoslavia

Mr. Laurent Wistelain, Special Tribusnal foe Lebanon (STL)

Documents and Information Received and Reviewd

I

Staff Rules of the Internazional Criminal Cowrt, 27 July 2015 (as amended, entered

Into foreeh
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.

Vil

viis.

Ix.

X1

xii.

XEil

X

XV1.

xvii.

i,

Office uf the Prasecusr Sevategic Plan, 20162018, 6 July 2015.

Coafition for the 10C, Comments and Recommendations im the 'Progosal of the
Registrur an the Princaples Guiding the Estahliskment of a Vecams Office and o Defence
Office’, 3 July 2015,

REDRESS, Representing Victims hefoe the JCC: Recommendations am the Legul
Representacion System, April 2015,

Repart on the Expert Conferenceon the Propused Victims and Defence Offices, 23-24
March 2015.

Approved Progrom Budger for 2015 of the International Criminal Court, 24 March
2015,

Ottice of Public Counsel for the Dietence, Rapport d'acovinds du Burean due Consed
Public poser s Défense, Janvier 200 4D6cembee 2014, 19 February 2015,

REDRESS, Comments w the Registray m Relation w the BeVision Project as iz Relaes
o Victims" Right Befire the 10C, February 2015.

FIDH, Ry Mxths About Victm Participation in FOC Praceadings, Deccmber 2014,
Bureau of the Assembly of Stures Porties, Reporr of the Buveau on Legal Add, 28
November 2014 (EN and FR)

Registry, Regisory Reporeon Wiays w fmprove the Legald Add Procedares, 22 May 2014,
HOC Office of Internal Awdie, Andic Report on Legal Aid, May 2014,

Bureau of the Assembly of Stuces Parties, Repeet of the Buveau on Legal Aid, 15
Ocrober 2015 (EN and FR)Y.

Office of the Prowenss Sevategic Plas, June 2012-2015, 11 Ocrober 2013,

Code of Conduct for the Office of the Prasecuror, 5 September 2013 (date of entry
into force).

Registry, Registry's Nengle Policy Document on the Conrt's Legal Aid Sxstem, 4 June
2013,

Registry, Report of the Registry om the Comprehensive Review of the Legal Aid Syytem
of the Courr, 4 June 2013.

Independent Punel of Expero Report on Viewm Participation at the International
Crimanad Cowry, July 2013,
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xix. REDRESS, The Participation of Victms in International Criménal Court Proceedings:
A Review of the Practice and Considevation of Opticess for the Futwere, October 2012,
xx. REDRESS, Comments and Propasals on the Legal Aid Consultarsm June 2012,
xxi. The Regiserar e. Mr Hendt Diakiese, Decssion of the Disciplimary Board, DOOL
20109 July 2010),
xxll. Codeof Prafisaional Condact for Counsel, 1 Januvary 2006 (date of entry Into force),
xxiii.  Strff Regulanens, 12 September 2003 (date of entry inro force).
xxiv.  Repore of the Couston the Basic Size of the Offfice of the Preswcuror,
v, Counsel Suppore Services, Defence and Vicum Opervdens (i of coensel who hay
appeard in JCC casss).
xxvi.  OHfice of Public Counsel for the Defence, Foce Sheet.

THE AsSESSMENT OF THE 1CC’s LEGAL A1 SYSTEM

In the course of the meetings conducred by the sssessenent team ar the [CC with Courr offscals,
internal and external counsel, and other intervsted stakeholders, a2 number of issues were rased
regarding the Legal Aid system. The focus of the assesanent team was directed to two principal
arcas, First, specal attention was ghven to ssues arising from the parmapation of vicims. Secomd, o
variety of issues related w o the defence function were discussed, incduding measures to ensure
yuality control, the process for selection of counsel, the desirability of performance standards for
counsel, the adequacy of funds tor investignton and expert assistance, the wse of duty counsel, the
need for puidelines regarding what expenses will be reimbursed, the use of sats hearings w
promoee increased efficiency, and the appropriste scope of begal aid for Artide 70 proceedings
The issues of greatest significance concerned the participation of victims in proceedings,
remuneration of defence counsel and team members, appointment of counsel and administzation
of counsel services, indigence sssessment, and the respectnve responsibifities of the Office of Public
Counsel for Victims {OPCV), the Victims Participation and Reparations Section (VPRS), and the
QPCD.
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1ssUES CONCERNING PARTICIPATION OF VICTIMS

Isxue: Is the exercise of victims® rights too restricted to ensure meaningful participation

in internations! crimival proceedings?

Background

4. The intervention of victims in ICC proceedings is one of the essential features of the Coure
Yet, neither the Rome Statute (RS) nor the Rules of Procedure and Evidence {RPE) govern the
medes of victims' participation.'” They simply provide for their participation as a core
principle, leaving to jixdges the discretion to define the manner of such participation. As a
resulr, the approach to parriciparion is derermined by cach Chamber and thus varies from case

o case,

Obseruutions

25, A "lepal representarne,” who must have ar least 10 years experbence in coiminal rreals whether
as a lawyer, judge, or prosecutor, wually ensures the partipason of victims, In principle,
victims are free to choose their legal representative. In practise, however, exercsing this choke
is a practicnl impossshility due to the number of victims concerned in an IOC case (often
numbering in the thousands). In fact, the few qises where Jepal counsel was acnually selecred by
the victims occurred only in the preerial phase of proceedings. To ensure procedural
effectiveness in cases where there are numerous victims, the judges may ask them to come
tegether 1o form a group chat wall be represented by a common legal representative, If, tor one
reason or anorher, the vicrims are not able ro organise such a group and choose a joinr degal
representarive, judaes may request thar the Registrar intervene. Tf the victims are not satisfied
with the Registrar’s decision,”’ they can petiton the judges to review it They can also petition
judges 10 respect their preference not 1o be groupal with cerrain orher victims, because they

belseve that separare Jegal representation bs required 1o avold a conflicr of interest,

P A aronche 68 and 75 of RS and Rube 89 1 93 of RPE Ui partcudar Roke 89-11

"It was wermanel during the intervieus conductal B the asenment nam that, despite the auportance of enwrry
that the Regisry consulny victims before appointing thar legal represessacie. in some cuses this may lave nor basy
dane.
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Assessment

26. Generally, the persons interviesed by the assessment team were reasonably satistied with the

"~

current functioning of the sysem, Some, howeser, viewed (o as problemartic o have the Legol
Aid sptem for victims utilise the same model of team composition as thae of the defence.”
They pointed out that the respective needs of the accused and of the victim(s) are different,
and argued chat this would justify two separate Legal Ald regimes. (Some went s far as 10
propese that the term “Legal Abd” not be used with regard to the represeatation of vicrims),
For example, the compasition of the team of the victims” legal representative requires a much
more substantial presence of the team on the ground where the victims are locired.

In this respect, it is worth mentioning that the issues regarding the participation of victims
betore the 1CC alsa arnse before the Extraordinary Chambers in the Courts of Cambadia
(ECCC), otherwise known as the Khmer Rouge Tribunal, and it & useful to compare the
salutions of these owo courts. At the ECCC, there is no real legal uid scheme for vicrims. And
yet, they participate In the proceedings as “clvil parties,” which gives them important kegal
vights that require kegal representaton {e.g., rights of access to the entite case file, 1o request
investigations, 10 appeal decsions of judges). Ar the 1CC partiapanion s more limited in
principle and, in practice, Is determined by each Chamber of judaes on o casebycase hasis.
Betore the ECOC, ar the minl stage a lawser must assise the victims and victims are members of
o consolidated group, in which two lead codawyers appointed and financed by the Tribunal
represent them. Supported by the necessary statt, these lowyers represent the collective inrerests
of the group and have ultimare responsibility for the adwocacy strategy. The ol parties only
have an opportunity w participate individually ar the preparutory stage and normally their
pocential personal lawyer intervenes pro bune. Thus, the system s completely separate trom begal
aid and ver the simation in the end is not thar different from the ICC. Some observers
conclude thar, “the exercise of victims” rights is extremely restricred in borh coures to the poine

that, today, there is no cffectve and wseful victim participation in international criminal

¥ The Regotry's Singde Policy Document sers our the compostion of the core defence team. The composdnion of the
team & somewhat differeon ar each stage of the proceadings, bur & largess durirg il when It conssss of four persins:

a kel couredd (Ccounmel®), an meociate coammd, 3 il seatant, and 3 e mamapr, Sa the Sagde Policy Document

acpp. 1011, Y43 Cheretmafier ened, by page and paragruph number, as RSPD arp, .Y )
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proceedings.” However, most commentutors—while asseeting that victims' participation is as
important for the victims' sake as it s for the credibility of international justice—argue that the
ECOC spstem serves these dual purposes quite satistacrorily and can function as & model on
which o base ICC improvements.

1SSUES CONCERNING REMUNERATION OF COUNSEL

Isswe: Is it appropriaie that the amownt of remuneration paid to connsel assigned to

represent the accused s thesame as for counsel assigned rorepresent victims?

Background

8. The Registry takes the position that the amount of remuneration paid to counsel assigned to
represent victios ouzht “generally” 1o be the same as the remuneration paid to counsel for the
Defence.'t The Registry rests. its requirement of general equivalence of remuneration as
berween detence counsel and victims counse! on the rationale that counsel for victims "must

meer the same qualifications as those tor the Defence..."™

Observationy

29. Thete Is disagrecment among [CC officials and counsel as 10 whether equivalence of
remuneration is appropriate. Some made the point thar the role of counsel for the accused =
likely to involve a level of sustained ond intense legal work, both at the pretrial and trial stages,
exceeding the professional obligations of victims counsel. Persons espousing this viewpoint saiw
the role of victims counsel as distinety more limited and passive, and accordingly les
demanding. They described the role of victims counsel at preserial and trial proceedings as
more of an observer; with an increase in responsibilties and attendant work occurring only
when, and if, the reparations stage of proceedings was reached, Concern was expressed thar

representation by victims counsel was more symbolic than real,

M. ViannesLiud, Eveging woices Wenim pamiciparion m 80C ad BOOC pracealings, OPTN IO JURIS 21 August
1015, Sew abay amare moread anabess in M. Lemonde, Un puge fsce ane KAmens smgges, Sad 2013 p. 205 &% -

" Soe RSPD axp. 14,961,
" See RSP ar 14, Y61, aring RPE 90, %4,

14| Page

141



30, On the other hand, the ascssment team heard from a number of persons with experience

3L

regarding representation of victims who described the difficulties inherent in serving as counsel
tor victims, not the least of which mvolves representation of multiple dients sometimes
numbering in the thousands, They explained thar the demands on counsel for victims mclude
the significant challenge of representing persons who continue 1o experience the painful
rauma of vicimization. The already difficule work of building an effecrive atrorney<tient
relationship 15 also made harder when counsel must attempt to communicare wich multiple
indigent dients, many of whom lack basic wechnological services and are spread over large
geographic areas (even  different countries), Thowe persons insised  that the victimy'
representative has taw roles (1) being present in court; and (2) keeping the victims informed
aboue judicial developments They exphained thiat victios counsel must somerimes oppose both
the prosecutor and the defence, which implies thar {she must have the same level of
competency as counsel for the accused. It is alse dear that many persons hobd the view thar

representation of victims is not merely symbolic, bue instead adds real valoe o the 10C."°

Aciessmment

Resolumon of the issue of equivalency of pay would benetit from having more experience with
FOC cases thar proceed o conclusion, incliding the reparations stage of proceedings. (To dare,
no case has procewded through o the completion of the reparations stage). Assessment of the
actual skills required to provide competent representanion to victims, as well as the time
demands required of victims counsel, woald best be made on the hasis of acrual experience. In
the interim, it & impoetant 10 note that, whide the Regntry's remuneration system for victinms
counse 1s “generally” equivalent to that of counsel for the Defence,'” the process for
compensating counsel for victims ditfers in one significant aspect. “[W]hile the remunerarion
of legal representatives of victims and thelr wam members &5 based on a lumpsum monthly

cap, fos is the case with the Defence,| the modalities of payment [t victime counsel| are based

" See, en, FIDH, Fae Myths Adasr Victiw Particpueie i KOO Poxceeding (December 2014); REDRESS, Representing
Victons Before the 1CC: Recomnrnbarvason thie Legul Represeenmnion Swiem{Aprd 2015),
T See RSPDY arp. 14,97,
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on actsl hours worked on the cises as reviewed and approved by the Regstry,""” Thus, e
would appear that, while the remunerarion of vicims counsel is theoretally the same as for
detence counsel and con potentially reach the same monthly maximum fgure, the acunl
amount eeoeved by victims counsel may be less than for defence counsel and 5 instead ted
directly to hours of woek performed as documented in time sheets submised.

Issue: Is defence counsel being paid for full-time work on 1CC cases notwithstanding the

possibility that they maey not be devoting their full professional work time to 1CC

matters?

3L

33

Buackground

The remuneration scheme urilised by the Registry for payment of defence team members *s
based on the assumpaion thar each ream member guarantees a fulltime commigment tw the
aise to which he or she has been appointed.™” Rather than pay defence counsel an hourly rate
tor documented hours actumlly worked on the Gise. counsel is instead poid o monthly “lump-
swum” Inrended ro be equivalent o the salary paid to his or hee counterpart in the OTP This

approach rests on the peinciple of “equaliey of arms,™'

Observazions

Notwithsranding the assampoion thar defence counsel will work fulltime on the individual
cave, there i in fact offical recognition by the Court that counsel may be assigned
simultancoudy to rwo 1CC matters ("mandates™ ™ In the case of a second mandate, hawever,
counsel's lumpsum fee arrangement & limited vo 50% of the tull remuneration paid when
only n stngle matter s being handled. Thus, at least in the Gise of ssmultaneous mandates on
two [CC matters, the Court implicitly accepts that less than fulltime work will be done on one
or boch of the cses.

Wl RSPD arp. 14,161 0 42

PSee REMDorp 17,981, andarp. 22,9115,
¥ See RSPDaep. 16, 917, andarp. 12,9115
U RSMD az p 4,19

5 See WSPTY ar p, 20, Y102 Camubraneons mandanes are limeed 1o ns sveve chan two cones” femphasis m orizimall),
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3. Court suakeholders wld the assessment team that some defence counsel continve 1o work on
nondCC legal marters, including cases pending before other international tribunals sitring in
The Hague, while simultaneausly representing a dient in a marter betore the [CC. Such
counsel, althougzh being remuneeated on the basis of a fulltime commirment 1o the 1CC case,

are necessarily working less than fulltime on the 1I0C mareer,”’

Assessment

35 This isue needs and deserves further analgis, especially with a more comprehensive
nssessment of the Court's struceure tor payment of counsel. lewould be important ro know the
documented number of hours char counsel are caiming to have worked on individual cises, as
well a3 the breakdown of those hours by phase of the case and individual task. Any asesment
wouhkd benefit from a review of the tme sheets thar counsels are currently required ro submir
each month.” Ar present, the Rogistry lacks an electronkc case management system, and to the
knowledge of the sswsment team there is no standardised electronic format weilised for
timesheets.” The Instirution of an electronic case management system in the Regesery, ns well
as 0 requirement that time sheets be submined elecrronically in a sundsrdsed formar, would

tacilitate such analysis

Isyue: Isthe provision for change in remuneration of counsel during periods of reduced
activity wtilised approprietely?

B Counseds are not required 10 peoside a Lt of thelr current pasding cases before Aecepring @ new apgoament 1w an
KOG came Sauibarly, whie servng as coummel in an K20 g, they are not prohibes) from underiabing npresentation
in new matners ousskde the (O,
W See REPD at p. 23, 1123 {" The poyment of feos under the Court’s legal asd syetem i processed on a monechly basw
upon the subeissbon of thme sheers daly complered arad sbnad by coursel and ewch taim membes - ., .k The Regiry
declewd trr alliw the awowment team to revew tume sheets subminad by connwd Althosgh rnpeatel, the Rigery
was alw pot able to compile da oo bours ke Yy indivkdual counsd in tane for the assanent m w revlew s
mivrmatnn
1 See Anlin Rtpm FFINALY (Asdin on Legal Aid) (Svrlunba 2004} sxpp. 10011, “2 327 Muutwthe lirntathons
comnectad with the Regiry's uw of Excel apr Le of legal ad and and
“nead ro odoge s comprehensive automatizal kanl aat management sysem”).
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Background

36, The Registry's Single Policy Document (RSPD) antiapates that there may be times during o
case in which proceedings are effecrvely held in abeyance and relatively lictle work is required
of counsel. During such periods of “reduced activity,” remuneration to sssigned counsel and
team members is no longer to be paid on a monthly “lumpsum™ basis, but is instead to be
determined "on the basis of hours actually worked™.” Counsel and team members are required
to submir nme sheers documenting the hours worked during perxeds of *reduced acriviny™ and
those time sheets are subjected to o “detailed revsew” before payment is made.” The switch to
an howrly system of remuneration is justified on the basis thar, during perinds of "reduced
activity,” 1t is no longer reasonable for counsel and ream members ro devote fulleime

commirment 1o the case.™

Observations

37. In at Jeast one case, The Presecucor v. Abdallah Banda Abakaer Nowrain ("Banda”), it appeared that
the “reduced activity” policy had not been applied notwithstanding (15 apparent sulcabdiy, In
B, with trial about to commenue, the accused allegedly decided not o appear in court and
shsented himself from further proceedings.”™ The national jurisdiction of the accused, Sudan,
declined to arrest Mr. Banda. As a result, the proceedings in the case have been suspended de
fact. Norwithsanding the sispension of proceedings, monthly lumpsum paymenrs o the
detence team have apparently continued based on a representation by the defence team that i

continues to receive and review disclosure from the prosecosion and alse thar defence coumsel

continues 1o communicate with the dient by telephone.

B 8o RSPD arp. 22,91115 118,

7 S RSP a2 p, 22, 1119,

W8 RSPD ar p. 22,9115,

P Me Banda fist appaanad @ she 100 wohantardy on 17 June 2010; the confiemsiion of darps herag ok plice
on & December 2010, On 7 March 2011 PreTriol Chamber | unammonsly declod s confiem che charps of war
erimes brought by the KOs Prosecutor apiet Me, Banchs and comminald him o el On L8 Sepresdser 2014, Teial
Chamber IV maual an arrest warrare agaiins Mr. Banda, The Chamber abo viwared the rial Jace peevtously schedubad
10 apen on 18 November 2004 and diearad the IO Regbiry 1 travemmit cow fagusts for arrct and weronder 1o any
State, inchaling the Swdan, oo whose teeowory Mr, Banda mighe be found,
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Assessment

38. The assessment team requested informatson but &id not learn why the Registry has noe
designated the proceedings in Banda as having entered a persod of “reduced activity.” While nt
is possible that Banda's counsel may have some limired caseredated work ro perform, the
clroumstances woukl appear 1o fit well within the “[nfonexhastive™ list of examples of
“reduced activity” ser our in the Registry's Single Policy Document.” The Cesrt may consider
wherher it would be appropriare to add an explicic provision ro the Regulanions of the Courr
direcring Chambers 1o desiznare a case as having entered a persod of “reduced activiry” when
proceedings  are suspended  indefinitely ("hibernared™), induding when an accused  has
absented himself or herself from proceedings. However, the asessment team is minddful of the
negative impact thar a “reduced activiey” designation may have on the abiliny of lead counsel ro
keep the defence team intact for fuedre work on the case. Thus, any new regulation addressed
to this isse must be drafred with grear care %0 as to ensure that o designation of reduced

activiry Is not made premacurely.

Isswe: Are case costs belng increased by wnfustified deloys In preceedings?

Backgrewnd

39. Becuse lend counsel und other members of the defence team are paid a monthly lumpsum
amount, the overall cost of the case will necessarily incresse the longer the case takes to reach a

conclusion,

Observatimy

40. The assesment team was told repeatedly thae the substantial length of 1CC crses was a
significant factor iy the cost of providing legal ald for the accused, The meam heard a variery of
opitions as 1o the reason [OC cises ke o long 1o resolve. Some gakeholders were quick 1o
blame the OTP, which they daimed has a history of bringing charges without first having

completed full mse mvestgarion. In such snmtions, OTP arites maintined, cases were slow

Y RSPDarp 22,1017 My, mnpaasion orathes procrasted diday in the prosesding”).
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41

43

4.

o move forwand becase the peesecution was forced 1o later expend time continuing s
investigation in an effort to bolster weak cases. The result was that the prosecutson was forced
to seck multiple delays of proceedings, both betore contirmation ot charges and later prioe 1o
teial. Moreover, it was alleged thar the prosecution typically tuened over disclosure o the
defence in an inefficient and piecemeal fashion, thus Gusing further delay,

Other stakeholders maintained thar the fault lay with Chambers, The assesstent team was
told thar judges were cither unwilling or unable to establish and enforce deadlines, and were
saidd 1o be oo willing to accede o requests for pastponement and ather forms of delay. In
some Instances, these criries daimed, Judges of the Court did por possess sufficient experienos
as trial judges m complex criminal matters prior w poinmy the [CC and, this, they lacked
familiariry with the mechansms thar exst ro keep cases moving formard roward fair and
eificent resoluton,

One artorney with whom the assessment team spoke suggested thar the FOC adope mformal
stats conferences of the sort wed ot the International Criminal Teibunal for the former
Yugoslavia (ICTY) As such conterences, ICTY judges learn of outstanding issues regarding pre
rrial disclosure, as well as other impediments 1o efficient prearal prepararion, and are able to
resolve dispures quickly and withour the need for counsel w resore w0 more formal, time-
intensave pre-trial litigarion.”'

Finally, it was daimed by others that the defence intentionally sought to delay s Two
merivations for intenmional debay were idenrified: fiest, debay was wed as 2 actic meant w
tmpede the prosecution’s ultimate ability @ prove (s case, with the hope that witnesses”
memories would fade and, in some instances, witnesses would become unavailable,  and,

second, delay was used as a means of continuing the monthly lumpsum remuneration.

Assessment

It s evident thae 10C ases have, thus far, moved at a very deliberate pace and have tken
considerable time o reach resolution. Given that the cases heard at the ICC involve the most

serions allegations and very high stakes, such o cautions pace may be reasonable to ensure

e dmportant sot o caestinace e potenval sspoct of such 4 wdaion, The lagh of peocealigy lefore the
TCTY has sk been asgritiant problion, asthe Méoevs case, smong others, bas sheown,
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fairness and justice, Howeser, excessive delay risks frustrating effores 1o afford fafrness in
proceedings, and may ultimately seeve to undermine the Court's degitimacy,

45. The ICC does not appear to have developed time standards to guide the pace of 1CC
proceadings. Such standards, which may be made advisory rather than binding, can be of great
assistnoe to judees, counsel, and the public, in serting expectations regarding scheduling of
case events and helping to avoid unnecessary delay.” Moreover, the Court does ot appear to
have adopred a rule of procedure requiring thar trials commence within a specified maximum
time period following an accused person's first appearance before the Courr, Such a rule can
assist in moving cases woward more effickent resolurion,

46, Some observers have argoad that—regardles of the relative shares of ame for delay attributed
to defence strategy, prosecutorial policy, or the accountability of judges—proceedings are too
strongly influenced by the adversarial aspects of the IOC system, although it &s supposed to be a
hybrid legal system. The pace of procecdings, they chaim, is srongly influenoed by the
adversarial spstem of justice, which leaves little room for the use of written cise files and
effective intervention by judges in che course of trials, They contend thae the adversarial system
is particulardy Ulsuired for mass crimes of the sore thar fall within the jurisdiction of rhe
FOC, Some persans Interviewed by the group of experts abso expressed the view thar there s
considerable budgetary waste in the current procedural system, They argue for a procedural
change that woudd enrrust investigations to a form of investigating magistrate, as s wsed in the
French Justice syseem, and conrend thar such o sysrem would save time and reduce costs,

47. There is, however, anacher view point. which holds thar the rype of due provess procecrions
that are the hallmark of the adversarial process are the best way in which to ensure fairness and

justice. While conceding that the adversary justsce model is sometimes inefficient, its

Y Ocher urmdictions have acddrssad dday in procesding by promulgitey tane standande See, eg., Anurican Bare
Asochiton Sundands for Criminal Justice 3d, el 2006), Speady Toal wnd Tinely Recdwbon of Crioieal Cases,
Commenrary 10 Standard 12210 at po 28 Unneosssary debis i the processeg of criminal cases undermines
Jefendanns’ sgdus o a speady trial, prokong periods of sension and anxiety for dctims snd wimese, sdverdy affecs
public condidence m the e spymem, and often Gy unewomsary expenee o mxpayers. Reflocning these concerns,
this Seandard articulares three moin purposes of the Smndords om Speeds Trial wed Timedy Resobunion of Crmmieal Cares
effecriating a dedendant’s right to & speedy erioli furthering the public intres linduding the imteress of vactis and
winsss) in falr, scourate, and timedy reolution of crminad ases and snabliog effective use of pubde reoaros It
emphasizes thar fairness aml accuracy are omental deman of » viable crimimal pstice meaem and uoons that
inphewerning the Stndards purilicnoms should enre thar bothy prosecation and defere have adaquase time for
imergetion andcase preparation”™)
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53

proponents argue that the coses of foregoing the adversary system are more than bidgetary
and, in the end, greater In their negative impact on justice. Adberents of the adversary system
wionddd contend thar any lack of efficiency that might be percetved in the adversarial process
could be mingated or alleviated by the appropriate use of tme standards under pudicial
control, without sicrificing the superior prooadural protections that are inherent in the
adversarial model. Those who favour the adversarial system view retreat from the adversarial
aspects of the [OC a5 premature, gven the possbility for reform of this relatively new (thirteen
wears old} inteenatsonal tritunal,

The expert panel seeks 1o do nomaore than deaw amtention to this imporsant debare, It rkes no
position an the ssue, other than to note that it 15 deserving of further creful sody and

considerarion.

Issue: Istheremuneration paid to assigned connsel and team members adequate?

Brackground

49, According to the Regiserar, “many defence teams [have| raised the insufficency of resources

50,

available through the legal aid system as their main isue of concern. Current resources
provided under the legal aid scheme - . . [have been| criticized as being insufficient with respec
to legal representation, investigations and expert support. The current legal aid system was also
crizicised for not sufficiently taking into account the complexity of cases.””

Observazions

In regard to the adequacy of the lumpsum remunceation paid w0 counsel, chere appear w be
two discordant points of view, On the one hand, defence counse] indicated that the amount
paid, particularly since a 30% reduction in rates was instituted in 2012, was not adequate to
compensate them foe what they belleved amounted o more than fullame work, They stressed

that ICC Gies were extraosdinarily demanding and that unususl efforts were necessitated by

U See Repomman the Bpert Canferencs on the Praposed Victims and Efence Ofvees 12524 March 2015, The Haguel.
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the extremely serious subject matter of [0C ises." Counsel also dhallenged the Registry's
contention that remuneration to counsel and team members was equivalent to staff salaries
paid for comparable work positions in the OTP. Defence coumsel pointed cur thar unlike
members of the OTP saff, defence counsel and defence team members may be subject o
income tax requirements of the Court’s host country and do nor receive benefies of the sort
provided to OTP staff members.” Finully, 2 number of persons with whom the asessment
team spoke expressed the view that there are sgnificint problems in the remuneration paid by
some defence counsel o nonattoeney members of the defence ream.”™ As the Registry has
increasingly permitted flexibility in the compasition of defence teams, some Jead counsel have
responded by transforming o sngle support staff pesition into multiple kw paying positions
filled by sraff members who work wirhour contracts or benefies.

51. Registry officials, on the other hand, generally seemed to believe that the amount of pay for
defence reams was adequare. In particular, some expressed the view tha there were a number
of defence counsels, as well as some counsel for victims, who devored Jess than fulldme effort
to ICC cases.”” They also intimated that some defence counsel delayed cses in order to
pralong the rime during which they would continue to receive monthly lumpsum payments,
Registry officials holding this view expressed u preference for replacing the indefinite payment
of o monthly lumpsum with o lumpsum payment, perhaps paid periodically, based on a toml
amount for the projected life of the qise. Such an approach, rthey argued, would have the

benetir af capping the total amount paid to counsel tor work on the case.

" One private actoeney, witch whoes the assesment team spobe. eximatal thar he renuliely worksd 100 howes aids
month on his KU ase This amoeney mainmined thar the individoal support st members of his defenice team
worked nerrly as hard, @vh dantng 250 hanrs per manth eo ther mark a0 members of the sam.

" The benet s thar OTP waff reccve were deribal s subsaretl und lrv.lal: .nJcpmalnnu alowsence, as well 45 4
schockng albmeince, for thess who have depercine daddrony a0 b b eompribunoes woeuadial
premiame; and penson contebetions

* Although the Regerry's Singe Policy Documre provides for increased remmmeranon of external coureel 5 onder ro
oover 3 fixed parcenmge of “profesbons] charges” thar are “dbeails lokad w e aurk arrked our in JICC)
procescling’, “contributions o social sxunry, penwon and bealth inmmance schome 1w which cosned bekimp,” war
RSPT) ar p 24, 11129131 lvmphask in origeall, and "a towd glabed umosar w0 cowr the somling of taxes or visalar
addwional dwirges” pald by comain ream wembers, see M. at $133 lawpbass in orlginal), some exxernal counsd
conrend that the soral remmnerarion recemad sill falls sharr of de benefies and s lirkes providad for companable OTP
attorneyy s stadl

¥ The sxasmment omm hiand anealoel sdarmacon sonoarming indnalual defence bvpers wha appaared dor anly »
banited samiber of court proceadines bwvers who wore inatteeive durey the course of mal procealdings asd Liwyers
who onky infregoendy viited thor clieers who were bdld o detennion, It was oo clear, however, wheeher such
comddunt was typical of more chan omal graup of atere.
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Acsesyment

5L The assessment team requested that the Registry provide historical information regarding
pavments made to defence teams 1o enable the asscssment team to berter evaluare the adeguacy
of pay, The assessment team viewed the comparison of toml remunerition amounts wich
documented hours worked as set forth in time sheets, and comparison to the pay of OTP
prasecutors and staft members, as highly important in this regard. Due to its other obligations
and resource limitations, the Registry regreetably was unable to provide the itormation

requested within the limited time available to the assessment team.

Issue: Arethe administrative requirements with which assigned counsel must comply in
wrder fo receive remuneratian for their work and reloted expenses wnduly burdensome?

Backgrosnd

53, On 23-24 March 2015, the Registrar convened a conference of experts at the 10C, The tao-day
event was attended by approxioately 70 participants, Including coumsel with experlencs
representing accused persons or victims ar internasonal wribunaks, 1CC officials, and other
stakeholders. A recurring theme expressed during the conference was that “defence teams
spend 2 significant amount of time in justifying their expenses for purely administrative
purposes and are often obliged o Hrigate for additional resources before Chambers, when they
should Be foausing on preparation of their case.”™ These same themes were repeated during
the assessment team’s meetings in The Hague with counsed for the acassed and for victims

Ohbservatioms

" Repon on the Expen Confevnce aw the Propeced Vicnms axid Dofosee Offices 123-24 March 2015, The Bagad ot pp. 2-3
Folkming the March 2015 conferewe, the Regiarar submietad 1o the Coure his Proponed of the Regbmar on the Preveples
Coaling the Eaifoent of « Vicnms Oftce ead o Ience Ofce dherdnafier drad by puge susber as Propasal of the
Regharard. He reimerated that “there was broad comenss among pastiogants ar the Expeet Conderence thar realedities
and prscednres in phace e mabe resomrces anaslefle to che defence 0 wor funcrion vl amil, seove arguad, cane ummecessary
covatratees ansd debsys for deferce tesme Iowae fele char the depal b pokoy eadficiently sakes i pocosni the compéesity of coso;
that i3 provedncs are overly furcosaratic and tme coumming: and that the human recwros required foe the adeguare
impheavation of the ksml ald polcy In the Ragstry are msutfioees. The proveion of kgl aid o counsd ndead
recquires Enpecrmwne = anvral wan” Praposl of the Repatrar at pp. 3-8 lemphase 3ddad).
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34. Counsel who have appeatad in FOT cases consider the adminstrative requirements to reveive
both remuneration foe their work and reimbursement for expenses to be unduly burdensome,
While the payment system emploved ar the [CC parports 1o involve a set monathly lumpsum
amount, oounsed and ream members are nonetheless required to submi substantial paperwork

as a prerequisite to being paid. The required paperwork includes:

e “action plan™ before each phase of the procesdings or every six months, whichever
comes firs, counsel must submit an “action plan” containing a desiled account of “all
the activities counsel deems most appropriate in order to represent his‘her client”
during the nexr phase of the proceedings.”

e “report on unplementation™: at the end of each phase of the proceedings, or every six
months, whichever comes first, counsel must submit & report  describing

implementarion of the most recent action plan,*’

o Monthly “time sheets™ payment of fees is contingent upon the submission each month
of time sheers duly complered by counsel and each wam member, Each indivadual muse
sign his or her own time sheer, and counsel must also review and sign the time sheets
of all ocher ceam members.!’ Time sheets are intended 10 serve as “a record or itemized
statement of activity for each team member for the duration of the month in respect of
which payment # being soughe.**

35, In addition to the paperwork thar counsel muse submir in connection with payment of fees,
additional paperaurk is required in order for counsel o secure partial reimbursement for
professional charges directly linked to the work on the proceedings before the Coure"’
Counsel is ako required to produce for review by the Registry “supporting
evidence/documentation of actual payment of charges™ "

56. A final category of charges for which counsel may seek reimbursement relates to the "monthly
allowance to cover the expenses of each legal ream.™ The expenses intended to ke covered by

Ml RSPD acp. 23,9122
¥ See RSPD anp, 23,1122
WS RSP arp 25,9125,
¥ Sor RSPD anp, 23,1124,
e RSPDY arp. 24,9120,
W See RSPD anp. 25,1138
¥ S RSP arp. 15,9159,
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ths allowance include “rwo categories of expenses: miscellancows and travel. ™ Miscellaneous
expenses indude office supplies, translation costs, and other reasonable expenses of the team
direcrly relared 1o the case. At least with respet to costs of accommodation and ocher expenses
related to the stay of counsel and assocuate counsel in The Hague, counsel must also sapply
"prood thar such costs have acrually been incurred. ™ The 10C"s Office of Internal Audit has
concuded that the process employed by the Registry for payment of such costs “is cumbersome
and lacks cariey™® and & In need of “dlear guidelines - . . including specific criteria . . . thar ser
oue the internal procedure [for] how to assess and process the mission requesss the
entitlements of the legal representarves and the expenses which are remunerable under the

legal aid policy.™*

Assessment

57. The assessment team repearedly heard complaints from private artorneys appointed 1o
represent accised persons ar the [OC, as well asat other international tribunals, regarding the
bureaucrats: burdens in seeking remuneration and reimbursement for expenses at the 1ICC,
Similarly, victims' representatives wold the asscssment team that they spend more time
explaining to the Registry what they have to do for victims than acrually helping them. Registry
officials fedt thae some justifications for the expenditure of public funding were necessary,
Overall, however, they candidly acknowledged that the significant paperaork required of
counsel at the 10C made the system overly bureavcratic and burdened counsel.™

Isswe: Are resonrces for defence Invesrigation adegnare?

¥ Qe RSPD ax p, 25,1140,

" Gonr RSPD 2¢ 1. 26, 1241,

¥ Ser Andi Repont (FINALL {Adr o0 Legol Audl 43 Sepeember 20145 arp. 12,133,

P S Audir Repert (EINALD Wuads o Ligul Al (3 Scptember 20148 atpp. 11-12, 129,

YAt ke some Regiary officuls unh wham the assesment nenn spoke exdicansd that troe sheets wbaermed by
wonnsd amd tem menbens were subjerad 1o minimal review, ar bet; and were collected primarily as procecion as the
wvere of an andit of the Regery, On the other hand, o peraon werh experience warkog mn the Rogarry’s CSS mekal
that he revieaad the time sheces carefully and vtilised them i dermining whether connsd wis entidad o paymene.
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Background

58. In regard 10 resouroes for detence investigations, Registry officials explained thar the amount
Initally allotred In the RSPD had been intended as a starting point 1o be adjusted as
experience dictated. There was widespread agreement omong the Regstry officals with whom
the assessment team spoke that the amount allocted for investigation had proven to be
woetully Inadagpare. As o resulr, In most cases defence counsel were forced ro seek additional
tunds for investigation and shoukber the burdensome administrative task of justitying these

expenses,

Obseroutiony

59, Both counse! and Registry officials expressed the view thar dsagreement over Reglsery
deesions on defence requests for additional funds had led 1o time<onsuming litigation before
Chambers, as well as to debays in proceedings.”’ Moreaver, counsel and Regustry smaff viewed
the litigation challenging the Registrar’s funding decisions as baving cwsed deteriorarion in

the working relationship berween defence counsel and the Regstry,

Assessment

60. Given the short timeframe available to the assessment team o complere its work, it was not
possible 10 do more than listen o the widely held frustrations regarding the bureaucraric
burdens of the current system, ar well s to the competing views a3 to the adequacy of
remuneration, [t & plain that there & significant disatsfacrion with the current system, and
further stindy of this ssue is warranred. Such stady woold benefit by careful perusal of rime
sheets previously submitted by counsel and team members™ caloularion of effective hourly

" On oasion, however, lingition oser fonds reques has imobed defence dasus thar sddinionsl soft is needed
avwoid dday m procesdings. Thus it b nor ahwwys the case thar fundsedatal limgavon will esult in an overall
bmzhiming of procasting.

¥ n arder oo bester undersund the current situation, the sssesment i requesal thar the Ragitry pamit & m
wepect tine shees submitted by Jefence counsel Cinng privacy concerns, the Regery declined ro mobe risse shoets
avalable to the asesnomn ceam The nssesmene ream ales reqoetad dm on defence pending on Invesogations and
apats The Ragetry was unable s pronade the reg ! infor zhin the timetrame madablke for the
AsSETOENT teatn to coeshder i
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rates of pay recelved;’! comparison 1o rates of pay wsed at other International reibunals™
consideration of alternate modalities of pay emploved in other tribumalg'' and comparson to
the rate of pay, and other benefits provided, to compensate attorneys and other saff in the
OTP.

61, Further study is not required, however, in order w conclude that the peesumptive amonnts
made available to defence teams for investigation are in need of revision, It is plain that an
incrense is needed in the amoune allorted in the RSPD. The existing body of 1CC ises
involving indigent defendants provides o rich source of empirial evidence thar the current
investigation budget of 73,006 Euros for the life of the cse falls far short of the actual
investigation resolrees needed.

62 In addition, conssderation should be given to whether the ininal decision on authorsing
additional funds for investigation, as well as monies for expert services,” ought to remain with
the Registry. An alternamnve model, urilised in some jurisdictions, would direct such requests
tor monies to the artentlon of Chambers and omir enrirely the Registry from subssantive

“An “eftecrne hourly ™ cookl be companad i & mber of ditferent ways. One method woudd be t presume,
conseent with the e of fulbtine commsement o KX cies, thet couesel works 40 hours per wark (or 2080 Juurs
per 52 work woeks), The annual smosnt pald os remuneracion would then be divded by 2,080 m order 1 arrree aton
eftatae Bourky e A secand methiod woubd be o wtilse the tane syt sabmittad by cmnsel e caliulage the acmal
number of hours worked on the case during o porecular vse perkod and then dnde e toml remuneradion paid
during thar pervad by the nomber of howrsworkad,

"m KX. utizes 1 unge mate of tan fur goy of debersy wounsed in ity o, By sooeras, the 1CTY
in which a case s ealuoted tor i complexey and lely dusation and atian b
conitiad & b.llunb:.l ua-mllndy

" Many experts on public defence systoms belive that o lump-am poyment syem ke anticherical 1o the prostsion of
high qualiny legal reprsentanon for mdent persons. The argumers againg the uee of the lumgrsam is thas i provides
a diancentav for Joing addoml work on the caw bevund the bare minimom. Se, eg, Natoral Lagl Al and
Defendes Asochiton at b/ Vwwew sdols see Wbeare srrickeve thrfeeconomgre §°A flacder conmmact pags o hwyer a
snge lump-sem to handle an unlmeced cuamdbser 0f cases This sype of contract covmres o direcr Fmanos! conflie of
Iveros berween the ammorney amd aash dient. Brosse the Lawyer wll v pail the oy amonre, no matter bow oA or ke
Ae works o ek oase, ® (6 m the Muners persaval eevest 1o devore o izl e s posiiie a0 cach upprecad e, leasmg none
nieve for o Louser oo do ceder o hemarie werk Waorse yer, mans flasfoe contraces reqquire the lawyer 1o pay all Gise
relired expenses oue of the sinde lompoasse In this somron, it & e the luyer's personal inrerst mo moar as dirk:
axperse on bebalf of chenes gx posibly, s that more of the lomp<um gayment can 2o voward the breper’s foe Firally,
soeee flasfee conmaets require the bwyer o lure otles bwyers aor of dwe same singke lumpous, swcht as whs an
addiiomd Bwyer worequired o represor 3 co-dedendant or i otwer conflics e srmations. Such contracts are
ariental solely noward cippaey defimoe e ar the wot posshle bad, withomt ragrd e the liayer's ethical and
constinitional Bankes o the client™ (emphasts addal),

¥ Ar pewsent, the Ragstry's Simghe Tobey Dosument peosadin no gusdiooe as 1o what monkes wil be made svaihible 10
the defirw 10 avure exparr septance proe o trml The defoney must sk fusds for experts under the broad and
nmletzad rebric of "Addiioml meanc® Sev RSPD ar p. 15, T106. The absence of wandarids raanding lagl aid funds
forexpert asstance has dod w condderable confusion and lrigation.
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oonshderation of requests for funds, The Court might conssder whether such 4 change In
procedure would enable the Registry to remain a neutral agent of administrative services and
avold having it placed in the uncomformable and undesirable role of adversary of the detence.
An addinonal porenmal benenic of moving from the cureent twostage prooess 1o one in which
only Chambers consadered requests for funds is the possability of an overall increase in
efficiency and the speed with which requests for funds are decided,”

155UEs CONCERNING RESOURCES REQUIRED FOR VICTIMS

Isswe: Are the resonrces previded for victims”™ porticipation sdegwaie?

63

64,

65.

P kgresend

The asessment team examined previous repors on this isue, in particular che repore dared
July 2013 by the Panel of mndependent Experts appointed by Amnesty International and
REDRESS. In thar reporr, the panel mentoned thar despite Important efforss and
investments, the victims participation system coubd noe fulfil ies potentzl and thar there were
concerns abour s durability and effecmeness tor vicnims. The report msisted thar the
procedures developed during the fiest IOC trial had been applied to a relatively small number
of victims and would be insudficient to deal with a larger number of victims, The repore abso
mentioned that there were differences of opinion within the ICC on this topic.

Obseroations

The concerns were Justified. According 1o all persons Interviewed, resources granred  for
victims' participarion are deemed Insuffwient. As a resulr, the number of vitims who
parriipate is far less than what it could be.

Several persons interviewed stated that it is more difficult to represent the interests of the
victims than to intervene in detence of the accused because of the uncerainey surrounding the

rode of victims in the 1CC system. Moreover, the legal tepresentanion oF victims s made even

T Thes vhservacions are offered mdependently of anv enemual corederanon of change to the ICC procedural weem
us i whole Lee dascusion above).
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68.

69

meore challenging by the face thar the kegal representative muse ar umes oppose both the
prosecucion and the defence.

The assessment team was told that when victims do not have a way to conmct their bawyer they
teel they are noc truly parricipating. Thus, it is important ro explain to victims how they can
consudr with their lawyer and ro have funds for the ongoing preseace of a counsel in the tield.
The continuous presence of a counsel in the field is required to ensure that communication
between victims and their legal representarives can rake place, and to make sure the victims are
keptinformed and up-rodare on developments in the case. The legal representaive in the field
should also be able 1o ravel o The Higue and appear before the judges of the 1CC, and will
therelry serve to assure victims that they have a meaningiul voice in the peoceedings,

The assessment team heard from a number of counsels that there are serwous difficulties in
obaining the funds necded 1o enable vicims to rravel o safe locations where they can meer
with their lawyer. [t appears thar such expenditures were not contemplated in the legal aid
scheme for victims, even though it was conremplated tor the defence. Apparently, It was

thoughe that legal representatives for victims woukd have a minor role in proceedings.

Ascessment

It musr be noted thar there has been some improvement wich regard ro the issue of funds for
victims' travel. Jurisprudence has seeted some rights for representatives of victims (e.g., to have
victims at trial), and the legal aid scheme was amended to cover this right. In the beginning,
there waus no budger ar OPCV for “general operating expenses” (only tor staff and travel, but
nor for rental of sate places where meerings with victims coubd mke place). Sich expendinires

are now covered vea general operating expenses.

, The assessment team was wld that in mteractsons between the Registry and external lawyers

there 5 a tendency for the Registry to devote excessive attention to scrutinising activities of
lawyers that require ICC funds. In dhis regard, some persons interviewed complained thar the
Registry too frequently questions the need of counsel to mee with the victims they represent,
They argued that this should nes be the Registry's business, and that it causes tensions between
external lawyers and che Regestry. For example, a victims' represenmnative explamed thar, despice

making numerous requests, the Registry would not authorise her to travel to the field, ar the

30| Page

157



tme she maintained that it was necsssary to do so, in order 1o establish a good relationship
with ber clients,

70 It must be noted that at one time there was no budger for exvernal counsel in the field. Ths
ended as ot 1 January 2015, Now the OPCV has m its budger all positions when it is serving as
lead counsel, {If exrernal counsel 5 appointed as lead counsel, payment is made through the
legal aid system.) This change seems to be an improvement. Whereas going through the
Registry’s Counsel Support Secnon (CSS) to obrain funds for external counsel to go 1o see
witnesses aan take several weeks, OPCV can make a decision abour such travel und arrange for

it much more quickly Gaually wirthin 48 hours),

IssUEs CONCERNVING DEFENCE COUNSEL

Isswe: Skowld the Court establish a separate legal aid policy for Article 70 cases?
Background

TL The bassc jurisdiction of the 1OC i set furth in Artade 5 of the Rome Saatuee and includes the
crime of genockle, crimes against humanity, war crimes, and the erime of aggression.™ Persons
olleged 1o have commirted an Arucle 5 offense are eatitled 1o be represented by counsel of
their dhoice.™ If an accused does not have legal assissance, he or she is entitled 1o have such
nssistance assigned by the Court where the interests of justice 50 require, and withow payment
if the accused lacks sufficient means to pay for it"

7L Under Article 70 of the Rome Sttute, the 10C alo has jurisdiction over offenses relating to
the Court’s adminstranen of pustice. When commirted Intentionally, crimes agains the
administeanon of justios induwle: giving false westimony; peesenting false or forged evidence;
corruptly influencing, obstructing, or interfering with the attendance of o witness; retaliating
against g wirness tor gwing resnmony; dessroping, ampering with, or inrertering with the

collection of evidence; impeding, intimidating, or corraprly influencing an official of the

'?'ﬂm Rome Stature will be ated herem by arride rannber as{iRome Starure a1 Ar, )
P ear Rome Staiuce at Ar 67011140,
“ See Ramme Stame at Arn STNAY
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5.

Court; retalinting agatnst an ofiscal of the Court; and solsating or accepting a beibe as an
official of the Court,

In the e of The Prosecuror v JeanPierre Bemba Gombo, Aimé Kilolo Musamba, Jeandacquees

Mangenda Kabongo, Fidéle Babala Wandw and Narcisse Ando, 21 May 2015, (hereinatter cited by
paragraph number as, "Bemba Gombo et al, ar ¥ ") Trial Chamber VII held thar the Rome
Starure and the varioas texts relating 10 legal aid contain no Indication chat the lezal aid system
should apply differently to Article 70 trials than they do to Artide 5 rraals Thus, an accused
facing charges pursaant 1o Articde 70 who lacks sufficent means to pay for counsel, is enritled
to have counsel asigned by the Court in the same way as for Article § proceedings.”

Ohseroacions

In conversatons with Beglstey officials, the assessment team heard concern as to the wisdom of
providing for legal aid in Artide 70 proceedings atr equivalent Jevels s is paid in Article 5
proceedings. The argument was made that the graviey of offenses under Artide 70, including
the potenrial punishments after conviction, do noe equate with crimes charged under Aricke 5.
Thus, it was sugaested that it is not appropriate to remunerate assigned Article 70 counsel at

the same level as Artade 5 counsel.

Acsessment

As o mateer of policy making, It remains open o the ASP 1o consider whether ir wishes o
make o distinctson as beeween the begal aid paid In Articke 5 and Article 70 proceedings. On
the one hand, it & not difficult to argue, as have some Registry officials, that the gravity of
Articke 3 offenses far exceeds thar of offenses under Article 70, Tt will remain to be seen,
however, whether experience with traal in Article 70 cases will show char the degree of skill and

the resources required to defend them is different than for Article 5.

U See Nemba Gordo cead, ar Y33,
" The Regary retaim dicretinnary zuthorary, = in proowling wnder Article 5, to conmder the "peculiar
ciummtances of the particubr cas® in deermining the actual neals of the kgl ail applcant. Bewka Gontbo o1 al, as

1T

32 |Page

159



76. On the other hand, consideration oughr 1o be given to whether continued equatity of
treatment of Artacde 5 and Article 70 proceedings i merited grven that, by their nature, Article
70 proceedings address offenses against the legitimacy of the 1CC feselt, Obstruction of the
Courr, and the other offenses detatled in Artcle 70, ehreaten o undermine the Court’s ability
o conduct its business in a most fundamental sense. As such, adjudication of these cases in o
fair and efficient manner an be seen as aucial to the Court’s ongoing ability to adjudicare
Article 5 marters and to the world’s view of the legitimacy of those Artide 5 proceedings. Thiss,
there may be an institutional interese in ensuring that counsel assigned to represent the
accused in Artide 70 cises provide representation that is of the same quality as in Article 5
proceedings.

Issue: Whether only asmall subset of the more than 550 attorneys on the list of gualified

counsel are actually recciving appointments roserve asdefence counsel in 1CCcases?
Buckground

7. Pursuant 1o Rule 21, of the Rubes of Procedure and Evidence thercinafrer cited, by rule and
paragraph number, as RPE |, % ), the [CC Registrar maintains a list of armorneys who

-3

have been found qualified 1o accepr assignments to represent the accused or victims In cises
betore the Coure.”" In order to be placed on the list of counsel, an arorney must meer the
tollowing criterin: (1) have “established competence in international or crimmal law and
procedure”; 12) have “the necessary relesant experience”; and (3) have “excellent knowledge of
and be fluent in” either French or English,™

. According to the Registry, as of 12 Augest 2013, the lst of qualified counsel contained the

-
o

names of 38T amorneys. Despire the large number of artorneys on the lisz, the assessment team
was told during its meetings with Registry officials, as well as with counsel who have appeared
in cases before the ICC, thar only a small subset of artorneys have acrually been selecred from

the list by accused persons and rhar the same arrorneys conrinue o be selecred In new cases,

“SecRIE LT

“ See RPE 22, 11 I addieron, puesian ro Repilinon 6711 of che Regalanoes of the Counr, lead counsed b requaral
w kaw =2t leset ton wan of relovant experience, and aecoate couosed mue haw ar keve sight pears experionce.
Purmanr o Roglinon 124 of dwe Bagulations of the Regsrry, asstans o counsd shall bave a2 kast five vears of
rolemnt expornnee m craminad procesdings orepeatic m international ar crmimal law and prooalune
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51

The concern rassed was that the Court was noe beneliting from exposure to the diversaty of
experiences and talents that a st of more than 550 attorneys coudd provade. Moreover, in
situntions where an atrorney was selecred who dad noe speak the langunge of the accused, the
costs of representation were increased by the nead ro employ translators, A relared concern,
voiced by at beast one individual, was that acoused persons were being influenced 1o sdect
particular coumsel by some unidentified person or persans,

Obseviations

In order to ascertain whether the ancodotal reporss concerning the existence of a small coterie
of Tawyers receiving the majority of appointments were in face aocurate, the assesment team
requested thar the Registry provide a list of all counsel who have appeared in 10C cases, the
name of the case and the party for whom counsel appeared, and whether counsel was privarely
retained or appotnted by the Court. On 8 September 2015, the assessment team received the
requested information "

A wal of 100 different attorneys have appeared on defence teams in 10C cases in at least one
of the following roles: lead rounsel, assocate counsel, or legal assistant.™ Of those 100
arromeys, 39 appeared as lead counsel I ar least one manter.” An additional 21 persons
appeared a8 assoctate counsel (bur not lead counsel) in at keast one case, Finally, 40 persons
appeared 33 a legal assistant it at least one cose.

In regard ro multiple appearances by the same amorney 3 lead counsel, only seven armorneys
appearad in maore than one case o fead counsel OFf this group, four appeared in Gases twice as
lead counsel; one appeared three tmes as lead counsel; one appaared four times as lead
counsel; and one attorney appeared five times as lead counsel, Thus, of the 3% amorneys who
have appeared as lead counsel in 1CC cases since the Court came into existence,” only three

attorneys have appeared as lead counsel in more than two cases,

“ The nfurmstion providad by the Resiary wae st out 1o un Exced speenddbot. The Rogsry does e lave an
elarronk case management swaem. See Asdit Repoet (FINALL (Asdit oo Legal A2 3 Seprember 20041 atp. 10, 9921
285 Wiehour such e syweem, it ks o detionl and vme infevshe peocss to generare satbnical formackn.

S fontnoteSd, sxpra, for the experience loek requicad to gualify as couesel, ssodate counsel and logd usinane
T In aume wwtanoes, the duranon of = ureels appEranee in thy case wae rebitady ket and wccesor coumeel
apgenred in the same mater,

“The Rome Stature ennered it force on July 1,2007,
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Acceyyment

81, There are two considerations that should be taken into accoant in deciding whether this data
is evidence of a problem thar ought to be addressed. First, the [COC places a high value on
according “freedom of choice” ro the accused's sebecrion of counsel”” The facr that an
Indroldual acomsad choases counsel who has previously been selecred by other accused may
simply reflect that the goal of “freedom of choie” is being met and that accused persons are
making the informed choice ro be represented by counsel with experience litigating cises
before the FOC." Notably, the assessment ream heard no complaints concerning the right of
the accused to freely choose counsel. This may stem largely from che fact thar the Registry and
its staff have implemented processes and procedures thar appear o effectimte the right of the
acoused o freely choose counsel a5 guarantesd in Article 67(INd) of Rome Statsze and rule
212) of the RPE" Impormantly, the Registry has in place safeguards to ensure counsel of
choice fully meets the condirions required by the regulations of the Courr.™

83, Second, the relatvely small number of cases that have been filed in the KOC since it first came

tnto existence’’ necessarily means thae the acual number of attorneys who have been selected

" See RPE 21,92 {"The person shall freey choose his or her counsed from e st .. 7

Pl is o common phaswssesson in the aiminal juscice spaem that accused persero hdd in prowial deenton Jiscws
among themeekws the rdative murits of defnce commed and thar thos disuskons come 0 a¥kenae the dwive of
consd. A more troubling phenoseson, also comeimes seen, Invbes ¢lors by desennon or court oftiul 1
floence the scomed o thar choke of comnsd and tumeby soer caes 1o particulir artormey, Whike 2 ke cew
person with whom the aasanar ream spoke specolirad thar sich a scensrio mighr have taken phice in wme KO
<amen, no oew chimed 1o haw firsehand msormacion that this was roe

U Acrdiog o the CS85, the acusad & ghaen & binder contuining & onogage summaty of busa mdarmation ke cacds
boyer oo thw I of conpsels the aoused ain request, and CS5 wil provade, the full carrcsium we for ach of e
many amorneys & rhe accusad wann o eeviow; and if the acoused widics 1o spenk wich some of those persons in order
w makes 3 aderion, CSS will facibtare rebaph asew for the acoused wich 33 masy ponmrinl connsed s thw
avcused wishes 1o speak

7 Thw appoiement of a duey cooreed loobes 2 procadure differene than that uefissl tor sdecrion of lead counsd.
For the sehaction of lead commsd e ausad chooss from the comphee st of the more than 550 qualifed coussel.
By cuntram, for appomement of duty counsel the Ragary pronade the acusd with o lbe of e fne counad from
whih the pooused b aded 1o make o sebocion, The asesment ream was ol thar Ir somerimes happens that an
artneoey appointad as duty 4 = birer, based on b ar her performance s duty wd, schacrand by the d to
arve as lad coursel for the romainder of the e Thos, effeens might be made ro ensste char the same names of
counsel ore nor repearedly indoudad i the lise of five names presentad oo the acoused when o choboe s o be made as o
duty connsd
N Accordimg ro the KOs weh sie, sinoe the Rome Stunme evered ot force on Juby 1, 2002, o ol of 22 cases in
nine  smurtons  mwbing 2 toml  of 19 Jdesdanss  hawe  been broaght Sce hmpylwawikoo
eplnsSon_mevas’ oo/ stnt o ee®62 0o nd™ 2 Dcraen Tages sruatione S 1 Qund o Oca s agex,
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54

o serve s counsel will be correspondingly small and will nor indude most of the more than
550 attorneys on the Regisry's list of qualified counsed, As the number of cases handled by the
IOC inereases in furure years, there should be & berter oppormnity o evaluate whether the
number of attorneys actually seeving as counsel 1= whar would be expected,

A tinal factor to be considered in assessing this issue is wherher the list of coumsel & 1o large
and the gualifications for indusson on the list of eligible counsel ought to be srengthencd.
While established competenae in international or criminal kiw and procedure appears to be a
reasonable general requirement, the Court mighr consider whether more specific objecrave and
qualizarive experientlal requirements should be added. For exampde, st experience as lead
defence counsel trying o minimum number of sersous crminal Gs, mcdwling homiades,
mighr be considered as relevant ro assessment of an applicant’s experience. Similarly, these
secking indusion on the list of counsel might be requirad to have significant experience as
counsed in cases which involve sophisticared forensic ssues and in which they participate in the
presentation of expert testimony or the crossexamination of expert witnesses. Apart from these
and other relevant objecive measures of an applicant’s experience, the ICC might consider
adding & gqualitatve element to s proces of vetting applicants for the st of counsel, and
inchude an interview of the applicant as well as an asesment of counsel’s performance in prior
ases. Such an assessment could include speaking with ocher counsel, as well as judges, who
have observed the applicant's performance in court and ar rral, as well as a review of pleadings

and legal briets filed by the applicant in earlier cases.

IssUEs CONCERNING INDIGENCE ASSESSMENTS

Isswe: How can the Court’s assessment of indigence be improved?

Background

§5. The Regisery's Single Policy Document ks oat a deailed explanation of the criteria and

mechansms it employs for determining whether an acased or a vicnim is indligent and

qualifies for legal aid.” The assessment of indigence §s based on the following legal principles:

W8 RSPO arpp. 610, 192137, und RSPD Annex [ wtpg. 2834,
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o That objective criteeia be utilized for assessment of indigence;

e That the person requesting legal assistunce not be forced ro choose berween Segal
representation and foregoing his or her obligations to dependants;

e That the system for assessment of indigence be flexible and allow tor consideration in
changesin financial status;

»  That the system for determining indigence be simple yer comprehensive and avoid
excessive complexity. '

§6. The objective criterla o be conssdered in assessing indigence focus on wo categoriess (1) the
assets of the person daiming indigence, and (2} the finoncal obligations of the person claiming
indigence.””

87. The consideration of assets is intended to arrive ar an estimason of the valie of assets,
excluding therefrom the assets deemed necesary for the normal lving expenses of the person
and his or her dependanrs.”” Amony the assets taken into account in this clculation are the
person’s residence, the furnishings and other propecty contained in the principal tamily home,
maotor vehicles, and all other assers including real estare cither owned by the individual or
transferred to another person for the purposs of concealment.™ [n determining the financial
obligntions of the person daiming indigence, consideration is given o living expenses in the
place of residence of each dependant, and the rate of daily subsstence allowance set by the UN

International Civil Service Commission.™

Obsersazions

88. On their face. the criteria employed for indigence determinations appear to be reasonably
detailed and sufficently comprehensive to effectuate the core principles of objectivity,
flexibility, simplicity, and giving due consideration o allowing the indwvidual seeking legal asd
to continue 1o honour his or her obligations to dependants. No one with swhom the
assessment ream spoke during irs visit in The Hague suggested otherwise.

89. Indigence of victims i not an issue. The asesanent taam was wbd that, based on experience,

virtually all victims indeed are indigent. Moreover, given that each victims counsel was

% See RSPD arp. 5,118
B8 RSPD G pp. 79, 112425,
T See RSPD arp. 7,24,
Wl RSPD aep. 7,124,
™ See NSPDY arp, 5,127,
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tepresenting multiple victims, an Incorrect determination that an malividual victim was
indigent would have minimal budgetary impact,

90 The situation & more contraversial in regard to accused persons, where questions have arisen
as tn the Court’s indigence determinations. It i reporred thar almest all accused persans have
been found to qualify for kegal asl. More specitically, Registry officiaks stare thar of the 23
accused currently facing charges before the Court, 21 (91%) have been found to be indigent.

Assesyment

91 Given that the nature of the cases within the Court's jurisdiction are both extraordinarily
seriows, and freguently involve numerows victims, the life span of 1CC cases has proven to be
substantial. Only o person of considerable financial means would be able to afford the costs of
experienced and aipable counsel, as well as the costs of necessary investigation and expert
assistance, for such sersous and peorracted proceedings. This, in this lighe it does nor seem
unusua| thae many accused have been found to qualify for legal aid,

97 Nonetheless, it is reasonable to expect that determinations of indigence will involee not only a
searching inquiry as to the asets and obligations of those seeking legal aid, bur also will involve
some reasonable degree of investigation of the representutions made by applicants for legal aid.
It is on this last poine <Le., the capacity to investignre the repeesentations made by applicants -
that the current system mighe fairly be saxd 1o be in need of change. Regstry officials informed
the assessment team that its CSS dies noe have sufficient resources to Jdo its own financial
investiganions of indigence. Instead, the OSS relwes on the OTE for informarion abour assets of
the accused. It was stared thar ar least o investigarors and an assistant would be required ro
give the CSS sufficlent capadity 1o do necessary financial investigations.

93, There is one further sswe regarding indigence that ought o be addresed, which concerns an
unjustified refusal of an accused to liguidate available asets and whether such refisal ought to
trigper consideration by Chambers of deeming the acamed w have waned the right o
appuinted counsel According to persons with whom the assessment team spoke, an accused
with a case pending before the Court was kninvn to own property of substantial value.
Ordinarily, such property would be expected o be induded within the assers available o the

accused and would coune against a finding of indigence. In this nstance, the value of the
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sccused's property was sutficient —if sold— 1o permic the accused o hive counsel of his own
choosing, However, the accused evidently refused to sell the property and instead mamtained
his request tor appointed counsel, I was reporred o the assessment team that the Courr in
thes case bad acceded o the accused's dectsion not ro sell the property and agreed 10 provide
some measure of legal aid,

4. In many nadonal systems, an accosed of substantial financial means would noe be permimad o
have the benefit of appointed counsel of he or she volunearily chose nor o liquidate otherwise
available assets. The cours would Instead make o finding thar the acoised was deemed o have
walved the right to procead with assigned counsel and would decline to appoint counsel pakd
by the Court. While it 1 important to have an accurare process in place for determining
wherher an acoused has available assers =0 as o attord 1o hire his or her own counsel, due
consideration should be given o instruring a process by which an accused who rehises 10
liqusdate available assecs, not essential for normal fiving expenses, may be found ro have waived
the right to proceed with counsel paid for by the [CCY

1ssUEs CONCERNING THE ResponstmLimies of VPRS anp OPCV

Isswe: Ave the responsibilities between VPRS and OPCV delineated sufficiently? Are
there any policies or guidelines on when to appoint an external representative or the
orcy?

Backgreand

95, The partkspation of victims s supported by contrlbutions from CSS, the OPCV, and the
VPRS."

™ Homowr, if axerx of an acowand persan have been “froam”™ by ondier of o State Parry, then the assets may not in fact
e madsble to the accunl. In sich an maanoy, conmleration may be gven 1 waking approprae action ander the
permnent posisions of the Rame Stmtuee. See Artcde 56 "Ueowanl oblignoe s cooperare™ amd Arnck 93 {*Other
forms ot ocoperation”h

“ The Regrty abo comsins » anms aml Witnesses Unit (VWL that works w0 provide peoeection, as wdl as
pachologal adesnierrne and | ppeet, b ard vitmm who teeify beee the Coorr, The VWU
also peovades prosection o any olha witnesses who may be arrid becanse of their stimony.
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96,

97.

98,

CSS employs a staff of cight persons and handles sdministeative sues, including financial
matters such as payment of fees, providing equipment and supplies, and arranging for and
nuthorising necessary travel,

O employs 2 statt of abor 40 persons and provides legal support to external lawyers
appointed tor victims, QPCV may abso be appointed as the legal representative for victims and
may intervene in proceedings to represent the interesss of victims. In regard to the selection of
Legal Represeneatives of Victims, there are three different approaches {1) appointment of
externul lawyers only, {2) sppointment of external lawyers with an OPCV Lawyer appearing in
court datly, and (3) appoinoment of OPCV as kead counsel with the possibilicy of an exrernal
attorney in the field

VPRS employs 24 persons (16 in The Hague and eaght in the field). It informs victims of their
rights regarding participation in 10C proceedings and the pocential for reparations granted by
the Court, and helps vicrims ro submir requests and peritions as appropriare. VPRS is the first
entry point for victims who wish to participate in the 10C, VPRS maintains the datalase of
victims' applications, The status of victim is accorded by chambers based on information
provided by VPRS, which goues to the ground und begins mapping the victims and collecting
information.™ OPCV does not enter into that initial phase of the proceeding and depends on
VPRS for everything refared ro applications, preliminary observations, or operations on the
ground. OPCV and VPRS have weekly coordinanon meetings, where different issues are
discussed (e.g, informarion regarding the mapping of vikrims or Intermediaries, and keal
analysis of wpics such a8 whether some vicims should atend coure proceedings),. VPRS
consults with vicrims abour whar the victims want (e_g. whether they wish to be represented by
 lawyer trom their own countryl and interacts with victims™ counsel, In some instances, VPRS
advises CSS as 1o the resources needed by Baers In order to perform their duties to their

victim dients.

" Regiary abay b an Ounreach Unit to proside sfarmation m affected commmumirion and m make thess undentand
what the courr is doing
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99.

Observations

Each Chamber decides wherher to appoint an external representative or the OPCV. When
Chambers decide to appoint external counsel, they ¢ither ask OPCV o recommend whom o
appaint of to Jo the selection. Once an aoused person & arrested or appears in court, the
“confirmarion of charpes” process stares, OPCV begins by consulting vicrims abour their choice
of representation, which potentially creates competirion when OPCV wishes to continue
representing victims at trial, Unal recently, ths unit was never appointed to represent victims
in proceedings after the confirmation of charges. However, OPCY was recendy appointed to
represent victims postcon firmation of charges, although o dessenting opingon argued or length

aboue the advantages and disadvantages of appointing an exernal waer,”’

100.CPCY regorts to the Registrar on administrative issoes (badget. Lack of staff, selection of staft),

buz noe with regard to substantive matters Indeed, although it is attached o the Regestry for
adminstrative purpeses, OPCV operates independently when repeesenting vicrims. This is
obwviousty essential to preserve the privileged refationship that OPCV must maintain with
victims and their legal represenratives. Bur, concern was raised abour whether OPCV 35 truly
independent. The rationale gwven was chat because members of the OPCV are staff of the 1CC,
and are under the adminsrarive oversighe of the Registry, the apprehensson & thar the OPCV
may have to answer to non<dients This creates o potential problem for OPCV's cluents—
victims for whom i is important to know that their inrerests alone will ke represented. Other
interviewees, however, expressed a different viewpoine on this issue. They noted thar, since the

VRO 18 0ot a party bue rather a participent in the proceeding, there s no conflict,

101, One of the persons mrerviewed expressed concerns abour having representation provided

solely by OPCY. For this individual, OPCV has technical knowhow, but only kecal counsel

can know “the heart” of the victims.

102.One of the Bwyers interviewed complained that, when an ethicil sue is identified und she or

he wants advice, there i still no mechanism available ac the OC by which advice may be
obtained. The lawyer can consult OPCY, bur its advice s not binding in the way thae echical
advice from a Bar would be.

S Docwbon dared 16 Jurwe 2015 Trial Chambar V1 m che Nagsada cane, No WOCO 1040208, dmsering opinion
of Jodge Kurika Ok
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103 The assessment team did not learn of any policies or gubhdelines 1o assist Chambers in making
decisions regarding whether to appoint external representation or OPCV. Current practice at
the 1CC is for each of the Chambers ro arcive ar its own deasion as to whether 1o appeine
OPCV or external counsel, or a combination of boch with one designated as “lead counsel,”
Establishing applicable policies and guidelines seems an area worthy of consideration.

104, Regarding the work of VPRS, a number of these intervieaed expressed che view thar VPRS'
work essentially consists in collecting application forms from vicims, which s a far different
tunction than covering the entire representation of victims, Some external lawyers complained
thut they had difficulty In acquiring Informarion or pssistance from VPRS, whike others
expressed their satisfaction.,

105, The assessment team was abso told that field people should be part of the legal team's staff, not
of VPRS, The point was made that those who work with victims in the field will have access to
confidential information that 1CC saff should not know. Those m the field are in direcr
contar with the dients. They are responsible for organising viss berween clients and legal
representatives, which is not an easy task. Moreover, they address other needs of victims, such
as security and liaising with other services. Ultimartely, all agreed char, w0 ensure good
representation of victims, a strong team on the ground & needed and thar o single fiekd
representative is not sullicient.

106 Some of those interviewed stated thar the division of labour berwcen VPRS and OPCV is clear
and that the work is done well by both. Others were more criticnl and argue that the multitude
of orgunisarional units creares confusion abour the division of labour and responsibility. In
fact, It seems that expectations of the lawyers representing the victims abour the two units vary
greatly, and there is a sense of vagueness regarding their distinct roles.

107. Other persons interviewed by the assesment team complainad about a lack of understanding
on the part of the Registry as to what is needed in order for counsel to obtain victims'
cooperation. These persons stated thar there was a lack of trust by the Registry of excernal
counsel, particularly when counsel contend that particular work, and payment of expenses, is

necessary to effective representatson.
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108 Some persons conrendd that what needs to be darified is what is asked by different chambers;

that it & dear what victims want, but not cear how victims can effectively participate at the
FOC,

Assessment

109. The benefits of utdising OPCV staff counsel inclode the institutional knowdedge and
experience that it hos gained over its tenavar existence. The e of external counsel,
particularly counsel who are familiar with the victims' home country and are able to
communicare with victims In their own language, has obvicas advantges incloding the
pogential for a more robust presence in the field, Given that no case has yer proceeded through
to conclusion of the reparations stage of proceedings, the assessment wam 5 unable to offer a
detinitive asessment as 1o the value of these compening modalities and instead recommends
further study of the tssue.

110.Finally, the asessment team was told that there is a real problem managing the cases of victims
of crimes excluded from the proceedings because of the scope of o prosecution. The suppornt
offered 1o these victims remains very superfiaal due to the absence of tesources allocared for
this purpose. For example, in the Kenya situation, charges were narrowed after the
contirmarion of charpes stge, VPRS tried 1o inform rthe vicrims of the change, bar doing so s
very resource intensive. Thus, VPRS ultimarely sought 1o rely on local inteemediaries 1o
communicate 1o the affected victims, but lacked the resouroes 1o pay thos: intermediarivs
From a srictly legal point of view, it is clearly arguable thar sch a situation does nor fall
within the remir of the ICC, since the problem (s outside the judicial fiedd Such reasoning,
however, seems hardly acceprable for the victims, who do not always undesstand why the
crimes, of which they are victims, are not proasecuted. For its own credibility, the Court cannot
afford o ignore this problem and o form of support, and mintmum ouereach, shoukd be

considerad for these persons,
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IssUES CONCERNING THE ROLE oF OPCD

Isxue: What is the appropriate role for the Office of Public Counsel for the Defence
(OPCD) and isitappropriate that the OPCD be an independent office af the [CC?

Background

1L The OPCD was created in 2004 with the Jirective that it “shall function as a wholly
independent oftice, Counsel and assistants within the Office shall acr independently."™ s

purposes, as st forth in Regulation 77(4), are as folkms

IThe msks of the Office of Public Counsel for the |Defence shall inclode:

{n)

{h

)

d

w)

)

Representing and proteceing the rights of the defence diring the initial seages of the
teestigation - - . . For this purpose the Office of Public Counsel for the
defence may, on the ingruction or with leave of the Chamber, make
submassions concerning the needs of the defence in ongoing proceedings;

Promiding peneral suppeet wnd oxsisuence W defence coumsel and w0 the prersom
entitled 0 legal assistance, including legal research and adwice and, on the
imstruction or with the keave of the Chamber, advising on and assisting with
the detailed tacrual circumstances of the case;

Appearing, om the mstruction or with the leave of the Chamber, in respect of
specific isswes:

Advancing submissions, on the instruction or with leave of the Chamber, on

behalf of the persom entitled o legal assistance when defence counsel has not been
securad or when the mandate of temporary counsel is timited o achey isswes:

Acting when appoinged under regulation 73 {duwy counsel] or regulaon 76
|standby counsel); and

Assisting or representing defence counsel or defence witnesses who are
subject woartide 70 proceedings [offences against the administrition of
justice] or when rule 74, subvrule |, applies luppointed counsel, retamed
counsel, and duty counsell, on the insrction or with the leave of the
Chamber."™"’

™ Sew Regubations of the Courtae 77120
= S Regulataons of the Coure at 77(4) (emphae scddel)
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Thus, the OPCD has both specitic represenrational funcrions, where its staff counsel Is
tasked with protecting the rights of individuals, and more general funceions wheretn inis o
support and assist external defence counsel. at any point from the prearial stage unel the
vomclusion of proceedings, including through the provision of bespoke legal research and

wdvice ro external defence reams

Observations

11100 its conversations with stakeholders, the asessment team was told that OPCD provides
slenificans substantive support to many external counsels. OPCD staff maintaing » record of
requests recenved for their assstance, and repore thar they typacally recene berween 800 and
1000 requests cach year."

113 By shaning as instirutional knowledze of the 1CC and s jursprisdence, OPCI can assist
external counsel who lacks familiariey with the ICC come up 1o speed In murn, QOPCD's
assistance may enable external counsel ro more fully concentrate their artention on case
preparation, trial, and posearial proceedings. By advising and assisting wich discrere issues of
legal research, OPCD provides a valued defence perspective and it & in g position o develop a
bank of available legal marerials tor later use by other defence teams”’ The Assessment team
was also told rhat OPCD assists In a variety of ways with discrete ssies thar arise during court
proceedings.

114. The staft of the OPCD & ot large, In addition o the Principal Counsel, who i responsshle

for management of the office, there is one counsel, one associace counsel, a case manager, and

* The ramsre of thew reguests for asmance varws Some are relacmely ample and imobe quack answers 1o none
wchnical guestions,. Othurs, Boener, awodwe sophisxanal porwprodeantiol ks, entail extemive bl rescarch and
anaksis, 10d requite subaintnl these on the parcof OPCD saff,

OPCD anaff indicared that they bave completad four pracekoe manmls thae they make madabke g0 external coureel
I order 10 familarbe them with KU ssue und pencrice, A it wanual b currenly In devdopment. bn ackdition, the
QPCD hine o variery of tangered, compmdweneny lgnl memaranda that adkdres important ripeudential s of
snificance 10 the defence raams Those memorands  are updated as new desbopmenns oocur in che 100
prsprodence and repeesent an impomant ressurce for deferce connsd. The office abo mameaies o dambase of oml
Jecions i 10OC Gses 0 database of eerkocutory appeals and o dambise on partcipanion of Werims Se the Ropor of
Activicion af the Ohffice of the Puida: Covousd for the Defexce (2014), 2t pp. E3-14.
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an adminstrative assistant,” Only the OPCD Principal Counsel and it counsel meet the
experience requirements to appear for dients in 10C proceedings. The modest size of its staff
and resources has necessirnted thar the OPCD play only a lmired role in the actual direct
representation of cienes

115. Norwithssanding contentions o the contrary advanced by the Registry,” on the basis of the
assessment team's conversations with stakeholders, it appears thac there is widespread
understanding of the difference between the subsantive legal services which it is mandared
that OPCD provide and the administrative nature of the role played by the Registry's C32 i
providing its omn assistance o defence teams. From discussions with OPCD staff, as well as
communications from a number of private counsels, it = plain that there is lirtle, if any,
confusion as to the differing roles played by the OPCD and CSS.

116 The Regstry provides assistance 1o the defence primanly through s CS8. Firse created in
2009, the CSS administers the list of counsel, induding certification of counsel for inclusion
on the list, and provides information to the accesad to faclitate the process of selecting
counsel It also provides technical and logstical support to defence counsel, helping to areange
for computers, office space, witness security, and other aspecrs of mssion planning. The CSSis
responsible for coordination of an annual training programme for counsel, although others do
the actual traming, Finally, CSS administers the legal ald programme of the Court on behalf of
the Registrar. CSS does not, however, provide substantive legal assistance 1o either counsed or
the person entitled to legal assistance. While it has expressed the intention to develop a
computerised repository of 1CC jurisprdence, €SS has not done so as vet. [t does not purport
or intend o offer substantive anabysis or advice with regard 1o FOC jurispradence,”

 Coreras the favemamber OPCD wafl and s 2015 anewal badger of 533900 Euros, with the siaffang and bodgpe of
the OTE. In 2015, the OTT bad o coral of 218 aatf members. of which 154 were “profesiona ™ grade posivors, and »
weal budpe of 39612600 Euros. Thae, the OTT has mare than 40 times the waff of the OPCD, and niarly S0 times
the budgee.

" See Ragstry BeViion Projece, Bask Ontline of Progasuds 1o Enalloh Defence amd Wictins Offiees, Oxrober 2014, st p. &
*Whike ar firsr ghince the roles of the rao Offices K088 and OPCD] are different, in penctice there is overlap and
confumion a to the vxact anpe ot their repverne 1obe 2l reqomibibtes”)

“In addinon ro awwting the defomoe. the G55 is abo rasked with servng vacrees, ndependent conmsel aograd by
padaen, aoowernment representatives 3 nd ocher extermal counsd sppearing Before dw Counrt.

" In the mtermal aulit of thw bl aid swnem performal by the 100 Office of Forernal Aciit (O1A) there wav na
indkaroa of OIA having detected any confusion as 1o CSS' role. See, e, Andd Bepoet (FINALF (Awdic o0 Legal AL
13 Sepeember 200400t p, 17, 147 (detnibiog the tasks performed by CSS),
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117. Consistent with its mandate ro provide substantive assistance 10 the defence, the OPCD s
reguired to function “as a wholly independent office”™ and OPCD's counsel and assstants are
reqquired o “act independenthy.™ Thus, the OPCD “fallls] within the remit of the Registry
solely for adminterrative purpeses,”™ and the “members of the [OPCD) shall nor recene any
instroctions from the Registrar in relation to the discharge of their tasks ..

118. The necessity of independence of the OPCD from the Registry not only rests on the
Importance of ensuring that the substantive advice provided by the OPCID is unfertered by
oueside influence, but also is required by the sometimes adversarial nature of the relationship
between the OPCD and the Regisery. It is not infrequently the case thae the defence will elect
to challenge a dectston by the Reglstrar on the scope of legal assistance to be paid by the Courr,
In the evear of a challenge, review is by the relevant Chamber.™ The Registrar has chosen o be
represented by his staff counsel in these appeal proceedings before Chambers. Both Regisery
officials and defence counsel shared with the assessment ream thar the proceedings have
strained the eelationship between the Registey and the defence. Given the adversarial tone of
these contested matters, and the impoctance of the issues at stake to fairness and efficency of
proceedings, it can be seen as critically important thae defence independence from the Regustry
nat be lessened, both for excernal counsel and for the QPCD who work to assist those counsel.

119 An argument can also be made thae independence of the OPCD Is necessitated by the fact that
in ns substantive work with defence teams and the acosed the ONCD is frequently privy to
confidential defence information. In such circumstances, the duty of the OPCD to maintain
confidentiality may require that it remain independent of the Registry.

120 Norwithstanding the relatively modest size of the OPCD budyger within the 1CC as a whole,
some of those with whom the assesment ream spoke questioned whether the funds alkocared
for the OPCD were well spent or neessary, They argued that payment to external defence
reams aught to suffice to provide representanion to the acoused, Several factors are relevant ro

consicleration of these claims.

“ See Regnlaions of the Court ar Regnlicion 77(2%

14,

" See Rambivons of the Ragary ar Raulitkn 144010 See abo Bols of Procedure and Evidence, Ruk 2042)
(Reggarar wost airry our funceions of Regorry “mosoch o mauneer 25 w0 ersure the professonal independence of
defence conroed ).

S Regulathoms of the Court st Regulichon B1(4),
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121, First, as described previousty, the sise of the OPCD staff, s well ws its annwzl budget, pales in
comparison to the staff and budger of the OTP. OPCIY has tive statf members, of which three
are artorneys, and an annual budger of 533,900 Euros. The OTP, by contrast, has a wol of
218 soaft members, of which 134 are in “protessional” grade posttions; and the ol OTP
budget for 2015 was 39,612,600 Euros, Second, viewed in light of the toal 1ICC 2015 badger
of 130,670,000 Euros, the OPCD budger is & mere 4 of one per cent of the total bisdger.
Similark, of the wotal 10C staff of 790, the OPCD staff of five persons & only 6 of one per
cent of total staff,™

122, Conskleration of the wisdom of having an OPCD ought also o inclode conskleration of the
importince the [CC places on the geindple of “equality of arms™"In part, the OPCD was
established i order “to remedy an imbalance between the prosecution and defence consistent
with the principle of equality of arms by ensuring thae defence reams were provided wich legal
assistance and support during rrals ™

123, The prosecution, operating through the OTP, has an impressive array of resouroes upon which
It may call ro assist proscoumon teams at all sages of proccedings™ In additlon 1o s
prosecution tral teams, included within the OTP are a Legal Advisosy Services Section, an
Appeals Section, and a Knomdedge Base Unit. All are available to assst trial teams through
research, advice, and rechnical assistance. Moreover, the size of OTTs staff vietually guarantees
that it will be able to make available to its trial wams an impressive institsmonal memory of

ICC proceedings of the sort that can prove invaluable in court proceedings. Whether the

* Even facrorkg in the funds allocaral for payment of prvare assined defence aomnsd, the ol 2015 1CC budger
ullocanion foe che Jefee—boch OCPD and privace assigned defence counsd combimed—was 289 milion Euros. Noe
only does this figues fall far short of the 396 mdlion Euros alecanad s the prosscuton, bat abo it reprossys jue
LI1ofroml KU gendeg.

T The Regary's Singke Falky Dosyimuent sees out o B of five basic praples applicaable o s consaderation and
manegenment of the Court’s system of legul ald. The fiess of those prindples & “Equaliey of arms” as o which &
prevides, "The pay Mt } o mirge 3 bak } the r aml of the

~

accusad and those of the prosecution.” RSP ar p, 4. 19

P Squ IBA, Farmess ¢ the Intemasiaval Crimiral Cover, Auguse 2081, arpe 29,

* The OTP'x peosecunion trinl team convee of tadvw manbere Sar Hepor of the Caurt o the Bane Size of the Offiw of
the Prsecutoe, 17 Seprember 2015, ar g 52, Compare amed conerast the siee of defience reams, which sypkally have jus
fotir messbwrs. See RSPD atpp. 10:11, 113545,
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OPCD st ff of five is conssstent wirh the principle of equality of arms should be viewed in this

oontext,”™

Asessment

124, The OPCD is providing a valuable service to the defence in cases before the Coure and thereby
contributing to the 10C's goal of fairmess in proceedings. Given that the total expenditures
involved tor the OPCD are of a comparatively modest amount relative to those for the OTP, it
winikd seem char derracrors of the OPCD would have o heavy burden to prove that the OPCD
is wasteful or unmnecessary, The assessment team is not persuaded that they have crried that
burden.

125, An additional issue relevant to conssderation of the OPCD is whether it serves a valuable role
In presenting an instirutional voice of the defence within the [OC, According ro the members
of the OPCD, the OPCD deliberately attempts to be a voice for the defence in a variety of
contexts at the [OC."" Unlike the external defence reams, which vary in experience and
connection to the [CC, the OPCD appears well situated o play such a role. OPCD not only
has accrved credibiliy with Coure officials over its more than ten years ar the [CC, but also i
has the insitutional memory of those who have participated in earlier policy and process
discussons. Discussions with Courr stakeholders reinforced the view thar the OPCD is
respected within the Court and s regarded 25 a knowdedgenble and informed defence voice.™

126. The Registrar has suggested in his most recent proposal that an 1CC assecation of counsel
could potentially play a role as an insticutional voice for the defence. He srares, “the inrerests of

counse] may be best served through the essablishment of an assocation .., """

W Althosagh the sssesment toam was not in a posrkon to be able to calculate the actusl aving weewented, the ORCD
argres thar the gl work it performe for che benetir of defone scamm rouln i fimancel snings fur the KO because
aperddieures do not bane 10 be made in order 10 provide greater resources to the defense nmms Sev also [BA, Farses
ar che hreemaramad Crinunal Cowrr, Augus 2001, po 32 PORCDS role in pooviding lasl advce and sopporr %
imaluable, parcicubirly for ceams thar bave very linde dime to tamilisrie thewsehes wich comples KU jurispaudence
and rechnical bussos. This fuae the sffect od imwaring that proceadings srefaeaml expacdinion™).

U The Annual Repoet of the OPCDY provides o Hia of the BCC workiog groaps on whach it sies. See Report of Acuivines
of the Offcr af the Publs Coevd fir the Defonce 12018), ar g 8. Assording s the OPCD atatf with wham the asamanent
wam spoke, the OICD rourieedy secks permbsion w0 share documents and Informaton postdal 10 the workey
groups with the exherral defence taims i order to saliat input from thow tame

0 Sew alio IBA, Fareess ar the Muorsttiond! Crimingd Conr, August 2001, po 20 ("The FOPCD] office & abo seen 15 the
mentwtional vosoe of the dufence™),

P See Propesal of the Regierar aa the Princidles Gniding Brabsdmest of  Viczin s Office and « Defence Ofice, p 17,
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127. Tt is noe apparent why the OPCD coukd not continue 1o play the role of institutional voice tor
the defence ar the Courr. It need noe, however, be the only waice heard. There is potenrial
slgmifwant valie 1o be galned by tormation of an association of counsel. Shoukd such an
association be constitured, it would seem thar there 1= ample room for s addinonal
perspective to be heard."™

128 A final Bsue ooncerns the necessity for  adminstrathe  oversght of the OPCD.
Notwithstunding the fact chat the budgee of the OPCD makes up only a small porton of the
overall 1CC budger, the funds allocated w the OPCD come from the ASP and accordingly
there must be oversight. At present, the Registry provides that oversighe. The Registry performs
that funcion through its review of weekly and annual repors submitted to it by the OPFCD.
Although rthe assessment ream was not able to view the weekly reports, it was rold thar the
repocts pravide a numeric count of the work performed by the OPCD, The asscssment team
did receive a copy of the most recent QOPCD annual report and it indicates that during 2014
the OPCD provided assisance ro 19 defence reams in [CC cases,™*

139. Although it & beyond the scope of this assessment, and the assessment team takes no posttion
on its menits, it woukd appear thatan alteenate approach might be considered in regard to the
defence function. Rarher than have defence services handled by the Registry, the ASP mighr
choose to crearte a fifch independent organ of the 1CC: a Defence Services Office, similar to the
one that exisgs at the Speial Tribunal for Lebanon, (The existing organs of the [CC are the
Presidency, the Judicial Divissons, the Registry, and the OTPL Such an office would be given
responsibility for performing the defencerelated funcoions currently performed by the
Registry,'™ as well as the substantive work currentdy done by the OPCD, The creation of 4
Defence Services Office could also present an opportunity to add to the oversight of the

performance of appointed counsel, the training of counsel and staff, and the creation of

e k appesrs that the sseaation of counsed under corskderation wonld be comprisad of bath defence courmel and

L It remaine to be soen how mach en meociition wuuld reconcile the somtime competing vaous of
those dfferent roups and whetber It will be abde o spaak as a3 single voke on contested . policy saies. Thar
uncertamty wuold appear w0 wapport the meal for retaining the wiee of OICD within the Court's policy ddbaration

W Soe Repoet af Actinanier of the Office of the Publs Counael for the Dhferne {2014), 0t p. 10

b | P hmmlm- m(lmlc certifaation ofcannsel poyment of el asignal 10 lepl gkl canes s Bocation of money
for ey ati and expert aebtaneg revew of tmedsass and rebited maternly and danical and
bwatiaal suppont.
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performance standards,"” Finally, it would scem that a Defence Services Office could be an
appropriate party ro perform the rode of mstinurional voice for the defence in the Court's
policy and budger work, However, as stated abine, given the short timeframe for the
assessmnent team's report, the team Joes no more than sugeest that creation of such an office i

an issue thar may be worthy of future consideration.
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Annex I: Brief Biographies of the Legal Aid Experts

HONOURATLE MARCEL LEMONDE

Sinwe July 22 Marcel Lemonde has beon an intermationsl consuleant in jdicial matters, notsbly
o e Council of Buroge. He enmered the Judiciary in 1976 and occupiod the positions of
Investigning judge I Annecy then in Lyon, Vice President of the high Court o€ Lyon, Deputy
Direcror oo the Nanonal schoal of the Judiciary, dge in the Courr of appeals of Versailles and
Presidenc of a cerminal chamber of the Coure of Appeals in Bastia and then in Parls. He served as
Internononal Corlnvesnganing Judee of rhe Exmaordinory Chambers of Cours of Cambodia from
2006 1 51 Nowember 2010, Me. Lemonde was alio Presideat of the French association of
Investigaring judges from 1984 o (987,

MiL, Javes BETHRE

Jim Bethke serves 3= the Execotrve Direcrar of the Toxas [ndipent Dvfense Commission. The
Commismeon s charged with implesenting o statewicke wtes of standards, Bnancing and ather
resonrces foe criminal Jefendanes unalle o hire smorness, He serves on the Texas Criminal fuastice
[nteyriey Unic and s &« member of Texas Crimlngd Defense Lawyers Assotkation und sened as the
Chair of irs Indigent Defense Commuimee the fast two years, He also s o member of the Naoonal
Associanon of Criminal Defense Lawyers, Last year, he received the Doniel H. Fensen Mublic Semice
Anand from Tesas Tech School of Law. Nationally, he is a membes of the Natioonal Resarch &
Dhaea Analysis Commttee for the Nariomal Legal Anl & Defenders Assoclation, past-chair of i
Systens Dvelopment and Rofermy Commaree, and currently servis 25 one of i two
represeneatives s LLS Dhguetmens of histices Glodal hestice Informatsm Sharing Initiative. He
wan recentdy appoineed W the American Bar Assccianon’s Stnding Commitiee oo Legal Aid and
Indligenr Defense Duetng che 817 Legisdacive Inrerim, he servad as the  peesiing  officer of  the
Timoehy Cole Advisory Panel oo Wrongful Coonvicrions, He s 0 pastchair of the Jivenile Law
Exam Commissian tor the Texas Beand of Legad Specialization and = » Texn Bar Founchtion Life
Fellow. He & 2 US. Army veteran from the 1010 Airborne Divisson, & a gradare of the Uninersity
of Texas ar Tyder undd the Texas Tech University School of Law,

ME, ANDREW SILVERMAN

Androw  Sihwrman was the Doty Chiet Counwd  tor the Puldic Delender Division ot the
Massachusers pullic defender agency, the Masachuserss Comminee for Public Counsel Senices,
froen 19972011, As Depury Chier, he wis responsible for management and adminsmaton of the
Messacherns smrewsde public defender programme consisting of thiry offices and moce than 300
staff membery. From 1980 to 1997, be practicad in both  trial and  sppetlate cowres, and  held
varions seoioe level  positions s the INblic Defender Division, including Criminal  Deferise
Training Direcsor and Director of Spevial Liggaton.  In 1999, Mr. Silverman received the
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Massachuserms Bar Assoclanon Access 0 Justice Detender Award He wis elected o the American
Law Instinare in 20000 1o 2011, he reccived the Thurgood Mashall Anard from the Commites
for Public Counsel Services, Mr. Stherman was coedisor of three editions of the Manuchusers
Dutnct Court Crimunal Defense Mansad, Ac 0 member ot the Nabomal Legal And ond Defender
Assoclinon’s American Council of Chief Defernden, he was & peincipal suthor of its Suresent on
Cascoads ad Workdoale (August 2007). He has mught as a visiting assistant peodessor of law ac che
New England School of Law in Boston, Massachuseets, and o an adjunce assistant professor of faw
at Baston College Law School in Newsoo, Massachusetts,
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