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PART I
I.

INTRODUCTION
A. Mandate

1. Richard J Rogers (“the Expert”) was engaged by the Registry of the
International Criminal Court (“ICC” or “Court”) to undertake an assessment of
the ICC’s Legal Aid System (”LAS”).1 Attachment A is the Expert’s CV.
2. The Expert’s Terms of Reference included the following:
The Contractor shall undertake a comprehensive consultation with
relevant stakeholders involved in (or affected by) the ICC’s legal aid
system (LAS) for defendants and victims […] The Contractor shall
research the legal aid systems in three other UN assisted criminal
tribunals, including the overall financial costs of defence and victim
support [...] The Contractor shall draft a report aimed at improving the
functioning (efficiency and effectiveness) of the LAS for defendants and
victims. The analysis and recommendations shall take account of any
relevant judicial decisions issued by the ICC and be guided by the
following considerations:
a. The need to ensure the fair trial rights of defendants, including the
equality of arms;
b. The importance of effective victims participation in the ICC,
including independent legal representation;
c. The need for responsible and efficient use of public funds.

1

During its 12th session, the Assembly of States Parties adopted Resolution 8. Annex I,
paragraph 6(c) reads: “With regard to Legal Aid […] requests the Court to, in support of the ongoing reorganization and streamlining of the Registry, engage independent experts to reassess
the functioning of the legal aid system and to report on its findings to the Bureau within 120 days
following the completion of the first full judicial cycles. Such reassessment should pay special
regard to the determination of indigence and the resources required for the legal representation
of victims, including the ability of counsels to consult with victims”.
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3. The Terms of Reference required the Expert to submit a report “Assessment of
the ICC’s Legal Aid System” (“Report”) containing an analysis of the current
LAS and recommendations for improving the efficiency and effectiveness of
the LAS for both defendants and victims.
4. It is worth noting that this Report is not part of the Registry’s ReVision project.
The Expert’s mandate is restricted to an assessment of the LAS—it does not
cover the broader structural issues relating to the Office of Public Counsel for
Defence (“OPCD”), the Office of Public Counsel for Victims (“OPCV”), and the
Victims Participation and Reparations Section (“VPRS”).
B. Consultation and Comparison
5. To compare the cost of the LAS at the ICC with the cost of legal aid at similar
tribunals, the Expert sent a questionnaire to the relevant actors in the registry
and / or defence office at the International Criminal Tribunal for former
Yugoslavia (“ICTY”), the United Nations Mechanism for International
Criminal Tribunals (“MICT”), the Special Tribunal for Lebanon (“STL”), and
the Extraordinary Chambers in the Courts of Cambodia (“ECCC”) (collectively
“other tribunals”). Attachment B is the questionnaire sent to the other tribunals.
6. As part of the consultation process, the Expert met with staff in the ICC
Registry (including staff in the CSS, OPCD, OPCV, and VPRS sections) as well
as the President’s office.
7. The Expert also met with independent lawyers engaged in international cases
at the ICC and the other tribunals, including the recently elected President of
the International Criminal Court Bar Association (“ICCBA”). In addition, the
Expert distributed a questionnaire (in English and French) to counsel, legal
assistants, and case managers who had been, or are engaged in cases at the ICC.
The questionnaire made clear that ‘sufficient resources’ means “the minimum
7
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level of resources that are reasonable and necessary for an effective defence,
not the ideal level.” Over 25 independent lawyers provided their views in
person or through the questionnaire. Attachment C and D are the
questionnaires sent to independent lawyers.
8. The above actors were extremely helpful and provided essential information
and insight into the challenges relating to legal aid management at the ICC and
the other tribunals. The Expert would like to thank all those who took the time
out of their busy schedules to assist.
9. The Expert also took careful note of the Report on the Assessment of the
Functioning of the International Criminal Court's Legal Aid System by the
International Criminal Justice Consortium’s (“ICJC”) independent legal aid
experts. The ICJC’s report outlined the views of ICC staff, independent counsel,
NGOs, and highlighted many of the main issues of concern. The initial
research and insight offered by the ICJC experts provided a valuable
foundation for this Report. Attachment E is the ICJC’s Report.
C. Preliminary Points
10. The LAS is a complex system and needs to be understood in its proper context.
A few basic points are worth noting from the outset: First, the ICC Registry
must be in a position to account for spending on legal aid; lawyers must expect
to justify their expenditure and accept financial monitoring by the Registry.
This does not mean, however, that CSS staff and lawyers should be burdened
by administrative demands that add little or nothing to the financial
accountability process. Unnecessary red tape wastes rather than saves
resources. The LAS should be smart and efficient.
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11. Second, since the LAS is publicly funded, only those funds that are reasonable
and necessary to ensure the effective representation for defendants or victims
should be granted under the LAS. Lawyers cannot expect the LAS to offer the
level of resources sometimes provided in privately paid cases. However, there
is a minimum level of legal aid under which high quality counsel will stop
accepting cases and / or will be unable to provide adequate representation.
Dipping below this level would be a false economy because quality lawyers
can play a crucial role in safeguarding an efficient process. For example, there
have been several cases where quality defence lawyers have been instrumental
in weeding out weak cases at the confirmation stage, which resulted in huge
resource savings (resources that might otherwise have been wasted on full
trials ending in acquittals). Similarly, the better lawyers are less likely to waste
time on irrelevant questions, pointless motions, or ill-conceived appeals.
Underfunding legal aid to the point where good lawyers will not accept cases
would likely result in higher overall costs and / or lower productivity.2
12. Lastly, the legal aid budget should be seen in its financial context. At the ICC,
the legal aid budget for the defence in 2016 was €4,521,000.3 Although this
sounds large, it is only 3.25% of the total ICC budget for 2016 (over the last five
years it has averaged a mere 2%). And it is less than 10% of the budget
allocated to the Office of the Prosecutor (”OTP”). Therefore, whilst it is
2

Describing every reduction in legal aid as ‘savings’ does not give the full picture. To assess the
Court’s ‘value for money’, the productivity must be considered alongside the absolute costs –
what do donors ‘get’ for their money. A court that administers 10 (fair) trials for €100 million is
better value than a cheaper court that administers three (fair) trials for €75 million. When
productivity is considered, the greatest threats to the ICC’s efficiency have been (i) poorly
prepared prosecutions during the teething years of the first prosecutor and (ii) slow and
inefficient judicial processes. The solution to these productivity problems is not simply to cut the
budget, but rather to ensure that efficient systems are in place and that the ICC’s administrators,
prosecutors, defence lawyers, and judges are of the highest quality and dedicated to the task at
hand. Currently, this is evidently not always the case.
3 This was an increase from €2,866,400 in 2014, and €2,355,600 in 2015.
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important for the LAS to be efficient and ‘good value’, legal aid is not an area
where significant overall savings can be made. For example, shaving a huge
20% off the defence budget would save donors a mere 0.65% of the total
financial burden. (By way of comparison, the defence legal aid budget at the
ECCC is around 10% of the total court budget, at the STL it is around 7%.)

II.

SUMMARY

13. For ease of reference, the Report follows the structure of the Registry’s Single
Policy Document on the Court’s Legal Aid System, dated 4 June 2013, (“Single
Policy Document”), but separates the discussion of legal aid for defence from
victims (Parts II and III of the Report, respectively). The recommendations
have been drafted using the “should” form. This is just a matter of style—the
Registry may wish to accept some recommendations and reject others.
14. The Report endeavors to find the right balance between financial
accountability and efficient financial management; it seeks to reduce unhelpful
or unnecessary administrative requirements and to inject predictability and
transparency. It aims to outline the minimum resources necessary for
independent counsel to provide effective representation for defence and
victims within the context of mass atrocity cases.
15. Implementation of all the recommendations would develop the LAS for
defence as follows:
A. List System and Resources
i. List System and Assignment of Counsel
Ø The lawyers’ list application process would be streamlined—reducing the
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documentation requirements and imposing deadlines for review;
Ø The process for selecting / assigning counsel would be developed to
ensure greater fairness and transparency—persons requiring lawyers
would choose from a reduced list of counsel based on criteria provided by
them. The process would be monitored;
Ø A legal services contract and pay slips would be introduced.
ii. Team Composition
Ø Counsel would continue to act alone up to the initial appearance;
Ø Following the initial appearance, the core team would include a counsel, a
legal assistant, a case manager and an associate counsel. The associate
counsel would be assigned on a part time basis until the confirmation of
charges, at which point the team would be engaged full time, until closing
arguments;
Ø After the closing arguments and before judgment team members would
be granted a (significantly) reduced ceiling of hours to complete necessary
tasks;
Ø The appeal and reparations stages would apply a lump sum system
whereby lead counsel would determine the team composition within the
allocated budget.
iii. Investigation and Expert Budget
Ø A new ‘investigation and expert budget’ would be created to cover
expenses related to the substance of the case (field investigations, experts,
translation etc)—the level of budget would be set according to the
11
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complexity of the investigation. A locally hired resource person would be
assigned, on a part-time basis, before the confirmation of charges until the
end of trial.
iv. Additional Means
Ø The current ‘Full Time Equivalent system’ for assessing additional means
would be replaced by one based on the overall complexity of the case—
cases would be ranked at the start of the process and additional resources,
if any, would be pre-determined and allocated automatically at each stage.
v. Remuneration
Ø The fee levels for defence team members would be recalculated using the
equivalency principle and taking proper account of staff benefits,
professional costs, and income tax—the fee levels would be set within the
range established at the other tribunals. Fee levels below this range would
be augmented. A standard amount for professional uplift would be
factored into the hourly / monthly fee rates, removing the need for a
separate calculation;
Ø Minimum fees levels for legal assistants and case managers would be
introduced, according to their years of experience;
Ø Persons hired locally for field missions would be paid a ‘fair and
reasonable’ rate according to local conditions;
Ø The Registry would seek to establish a tax-free agreement with the Host
State to cover independent counsel and consultants thereby minimising
(or even eliminating) the need to raise fee levels.
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vi. Expenses Budget
Ø The expenses budget would be redefined (and reduced) to cover only
case-related personal costs (primarily travel and accommodation)—
counsel and associate counsel would be paid a fixed monthly amount for
expenses for the period of their engagement, significantly reducing the
administrative burden.
B. Procedure for Monitoring Fees
The LAS would apply three types of procedures for fee claims:
Ø Hourly timesheets: This would be applied during periods where greater
monitoring is required. This includes much of the pre-trial phase (up to
the confirmation of charges or three months before trial) and periods of
reduced activity (such as lengthy postponements of trial or between
closing arguments and judgement). Maximum hourly ceilings would be
introduced according to the stage, taking into account the complexity of
the case. Team members would be paid for actual hours worked.
Ø Fixed monthly fees: This would be applied during periods where minimal
monitoring is required. This includes the latest stages of pre-trial and
throughout trial until closing arguments. Action plans and detailed
timesheets would be dispensed with. Team members would be paid a
fixed monthly fee. Exceptions would apply in periods of reduced activity
or where team members are absent for significant periods.
Ø Lump sum per stage: This would be applied during stages where the work
requirement is relatively predictable, irrespective of duration. This
includes the appeal and reparations stages. Action plans and detailed
13
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timesheets would be dispensed with; a team composition plan would be
required. The lump sum would be assessed according to the complexity of
the case.
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PART II: LEGAL AID FOR DEFENCE
III.

COMPARISON CHARTS

16. This section provides a comparative analysis of the defence expenditure at the
following tribunals: ICC, ECCC, ICTY, MICT, and STL. The information used
to conduct the analysis was obtained from two main sources: (i) responses to a
questionnaire sent to each tribunal and (ii) publicly available legal aid policies.4
17. Since the tribunals apply different legal aid systems, it has been necessary to
adapt the financial data to create comparable indicators. In some cases, it was
not possible to establish a figure, in which case the tribunal in question was
omitted from the chart.
18. These figures represent estimates / averages based on available information—
they are not accurate to the penny. Nevertheless, they are sufficiently precise to
provide important comparative information and to inform the assessment of
the LAS at the ICC.

v

19. Figure 1 shows the legal aid dedicated to defence relative to the overall
tribunal budget. As an average over the last five years, the ICC has spent a
lower proportion on defence compared to the other tribunals.

4

All the figures presented in the study are in Euros (€). Information provided in USD (US$) was
converted using an average exchange rate for August 2016 of 0.901 with information from UN
Treasury.
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5

Figure 1. Defence spending as a percentage of total court budget
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20. Figure 2 shows the average yearly cost of a case, per stage. Again, the ICC
spending is significantly lower than the other tribunals.6

5

These percentages were obtained by dividing the total annual defence legal aid budget (average
of the previous five years) over the annual budget of the tribunal.
At the ICTY, the spending on defence has decreased dramatically in recent years due to the
gradual closure of the court. For example, whilst the legal aid spending has averaged
US$ 8,890,810 over the last five years, at its height it was up to US$ 30,000,000 per year. Therefore,
in this chart, the defence spending as a percentage of the total of the ICTY budget is far lower
than it would have been in previous periods.
6 Figures for ICC, ECCC, and ICTY were obtained directly from the tribunals and correspond to
the average cost of legal aid paid to a single defence team, per stage. At the STL, the figures
correspond to the maximum total cost of the team according to the LAP and the UN salary rates.
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7

Figure 2. Average yearly cost of a case by stage
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21. Figure 3 shows the basic monthly fee level for each member of the defence
team (in solid) and the maximum additional amounts for professional
uplift/taxation (in transparency), which combined correspond to the total fees
received (“fees received”). The figures do not include DSA or other expenses
(these are included in Figure 4). When comparing the ICC with the other
tribunals, the largest disparity is observed in the fees of counsel and co-counsel,
while the fees of other team members are more balanced.

7

For the STL, the figures for pre-trial stage at STL were calculated on the assumption that
counsel claimed the maximum of 130 hours per month. At trial, the figures for counsel and cocounsel were obtained directly from the LAP. The appeal stage at the STL is not included.
For the ICTY, the trial stage at the ICTY is classified by complexity of the case levels. The graph
indicates with dotted-line levels 1 and 2, and the total size of the bar corresponds to level 3. At
ICTY, the trial figures include 10 months of DSA, for 22 days per month, for two lawyers, at a rate
of €206 per day.
The pre-trial and appeal stages at the ICTY were not included—the figures from the ICTY’s lump
sum and maximum hourly ceiling systems do not lend themselves to comparison in this chart.
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Figure 3. Monthly fee levels during trial—basic fee & professional uplift8
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22. Figure 4 contains the maximum fees received by counsel and co-counsel
working full time during trial (in solid) and the amount allocated towards
expenses (in transparency). A similar conclusion can be made: counsel and cocounsel at the ICC continue to lag behind the other tribunals.
8

The basic fee for counsel at the ECCC was obtained assuming that the professional uplift had
been increased by 40%.
Since the ICTY applies a lump sum per stage system (except for appeals), certain assumptions
had to be applied to allow for a reasonable comparison. First, the fees for counsel and co-counsel
assume that they are paid the equivalent of the highest hourly rate at 150 hours per month. For
legal assistants and case managers, it was assumed that their hourly rates are the highest and
lowest hourly rate paid to support staff—€29.20 and €17.30 respectively—at 150 hours per month.
In practice, lead counsel can decide what fee to pay support staff and, therefore, how much of the
lump sum he or she takes as a fee.
The basic fees for staff level P1 to P3 of the STL were obtained from the UN Salary Rates, using
the Net Single Fee at the highest step. For counsel and co-counsel, the maximum hourly rates
were obtained directly from the LAP. The uplift was calculated using a professional uplift of 20%
and a 40% of tax uplift.
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Figure 4. Monthly fee levels during trial—fees received & expenses9
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23. Figure 5 gives an indication of the investigation and expert budget. Again, the
ICC allocates less funding for defence investigations and experts than the STL.

9

For the ICC, it was assumed that counsel & co-counsel receive €1,000 per month each for
personal expenses from the expenses budget (which provides €3,000 per month for the team).
For DSA at the ICTY, it was assumed that counsel & co-counsel receive 22 days per month during
trial at 75% rate.
For the STL, the figures were obtained directly from the LAP. Counsel and co-counsel receive an
additional €750 for case-related expenses and €2,000 for travel per month.
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Figure 5. Investigation and Expert budget, for a four-year process10
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24. The comparison demonstrates that the defence expenditure at the ICC is
considerably lower than comparable tribunals. The ICC spends less on defence
as a percentage of the total tribunal budget; it spends less per case, per year, at
every stage; and it pays counsel and assistant counsel less than their
counterparts in other tribunals. Additionally, defence teams at the ICC are
provided with a lower budget for investigations and experts.

10

The ICTY and MICT were not included as the amount spent on investigations varies on a caseby-case basis (lead counsel determines the needs as part of the lump sum).
The figure for STL is equivalent to one full time investigator P3 at the highest step for four years
during pre-trial and trial. This does not include any further travel or DSA expenses. An
additional €300,000 has been factored in for expert consultants (€75,000 for pre-trial and €225,000
for three years of trial).
The figure for ICC corresponds to €73,006 for the total investigation budget (dotted line) plus
€48,000 for experts and translations (estimated at €1,000 per month (from the ‘expenses budget’)
for a four year process).
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IV.

INDIGENCE DETERMINATION
A. The ICC System

25. The LAS covers the costs of legal representation of indigent persons (those who
lack sufficient means). The system is designed to allow the person requesting
legal assistance to honour his or her obligations to dependents. Each person
applying for legal aid completes a financial information form outlining his or
her assets, income and financial commitments. The Registry assesses the likely
cost of the defence case and applies a formula to determine what contribution
the person should make, if any, to his or her defence.
26. In theory, the financial information form commits the person claiming legal aid
to full cooperation with the Court. A financial investigator is mandated to
investigate the matters declared on the form (there is one investigator available
to cover all the cases). The Registry may seek additional information from the
suspect, but aims to make a provisional determination within a month.
B. Analysis
27. Due to the nature of post-conflict societies, it is notoriously difficult to assess
indigence for defendants accused of war-related crimes. The lack of legal and
financial structure in unstable regions means that money and assets are easy to
hide and difficult to trace. Nonetheless, the ICC should make every effort to
identify assets and ensure that those who have sufficient funds contribute to
the cost of their own defence. The current system would benefit from the
following developments:
28. Better cooperation: According to the financial investigator within CSS, several
states have not cooperated fully with the financial investigation into assets. For
example, some states have failed to provide information on bank accounts or
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assets, or have refused to freeze assets that have been identified by the ICC.
Closer support by relevant states would assist the financial investigation.
29. Updated written policy: The Single Policy Document is now out of date and
incomplete. Due to the lessons learned to date, new procedures, approaches,
and calculations have been developed. The Single Policy Document should be
updated as a priority to ensure transparency, consistency in application, and
the retention of institutional knowledge.
30. Providing information: In several cases, defendants refused to provide the
information requested by the CSS with no meaningful consequences. This sets
a bad precedent that others may follow. CSS should take a tougher stance and,
after sufficient and clear warning, withhold legal aid from those who are
intentionally uncooperative.
31. Obligations to dependents: Under the current system, the assessment of a
defendant’s financial obligations is often based on notional rather than actual
costs. For example, if there are no official statistics for the cost of living in the
relevant country / city, then the ICC looks to the International Civil Service
Commission’s DSA rates (for stays over a month) for that city and assumes this
to be the financial obligation to each household member. If, for example, a
defendant has eight dependants living in his residence, his assessed obligation
(if there are no official statistics) would be 8 x DSA rate x 30 days, which could
amounts to tens of thousands per month. Clearly, this would not reflect the
real costs. The policy should be revised to ensure that the assessment of
financial obligations is realistic.
C. Recommendations
Ø The Registry should seek to create better working relationships with
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relevant state actors to ensure cooperation in the financial investigation of
assets;
Ø The

CSS

should

draft

an

updated

indigence

policy

document

incorporating the new procedures, approaches, and calculations;
Ø The CSS should give clear warning to legal aid applicants who refuse to
provide financial information and, subject to judicial direction, be ready to
withhold legal aid to those who are intentionally uncooperative;
Ø The CSS should develop a means of assessing a person’s financial
obligations to his or her dependents that closely reflects the real costs. UN
DSA rates should not be used to replace official statistics.
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V.

TEAM COMPOSITION
A. ICC System

32. At the ICC, the core team is assigned to work together throughout the
proceedings, except on two instances: (i) prior to the first appearance before
the Pre-Trial Chamber and (ii) between the conclusion of the closing
statements and the judgment. The core team is made up of:
*

1 Counsel

*

1 Legal Assistant

*

1 Case Manager

33. In addition to the core team, one associate counsel is normally assigned from
confirmation of charges to closing statements. Under Regulation 83, the
Registrar has the discretion to appoint the associate counsel at an earlier
stage—from the initial appearance—if justified.
34. The usual composition of the core defence team is illustrated below:

Post /
Stage

Start of
Proceedings

First
Appearance

Confirmation
of Charges
until End of
Evidence

Closing
Statements

Judgment

Decision
on
Appeal

Counsel

X

X

X

X

X

X

Legal
Assistant

X

X

X

X

Case
Manager

X

X

X

X

24
LAS Report, Jan 2017
Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469

Associate
Counsel

X

35. Based on the Court’s flexibility principle, counsel may use the resources to
structure the team in various ways so long as the monthly budget cap is not
surpassed. For example, instead of hiring one legal assistant on full salary,
counsel may choose to hire two legal assistants on half salary (this issue is dealt
with under Minimum Fee Levels para 157-160 below).
36. In addition to the above composition, further resources may be made available
if justified under the “additional means” criteria (see paras 94-96).
B. Comparison
37. How does the ICC team composition compare to the other tribunals?
i. ECCC
38. At the ECCC, the core team is assigned when the suspect is formally notified of
the investigation until the end of the trial. In other words, the core team is
engaged prior to or immediately after the initial appearance. The core team
remains engaged throughout trial and again in the event of an appeal. The core
team is made up of:
*

1 National Co-lawyer (Cambodian lawyer, at 50% of international fee rate)

*

1 International Co-lawyer (10+ years experience)

*

1 International Legal Assistant (5+ years experience)

*

1 Case Manager (Cambodian junior, at 50% of international fee rate)

39. The varying levels of work intensity at the different stages of the process are
dealt with in two ways: First, by varying the hourly ceiling of the co-lawyers.
The legal assistant and case manager remain full time. In practice, the co25
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lawyers may claim 110 hours maximum per month between the initial
notification of the investigation until the formal charging. Thereafter, the
hourly maximum is increased to 150 hours until the end of the case with
reductions in times of low intensity (such as waiting for judgment).
40. Second, by using the consultancy budget to boost the team. This budget
becomes available after formal charging during the investigation, and
throughout trial. In practice, the two co-lawyers may build any combination of
team up to a budget of US$242,000 per annum (which includes the cost of the
core international legal assistant and the case manager).11
41. This system allows the core team to remain engaged in the case (with at least
one international legal assistant and a case manager working full time), whilst
reducing the burden on legal aid through lower hourly ceilings for co-lawyers
in times of lower intensity.
42. It is worth noting that the fees of all national lawyers (e.g. national co-lawyer
and case manager) are 50% of the fees for an equivalent international lawyer.
ii. STL
43. At the STL, a standard defence team is composed of:

11

For purposes of illustration, it is possible for the co-lawyers to recruit six support staff as
follows:
*
*
*
*
*
*

1 International Legal Consultant at Level 4 with a salary of US$6,750 per month or
US$81,000 per annum
1 International Legal Consultant at Level 2 with a salary of US$4,000 per month or
US$48,000 per annum
2 International Legal Consultants at Level 1 with a salary of US$2,500 each per month or
US$60,000 per annum for both
1 Cambodian Case Manager at the rate of US$2,670 per month or US$32,040 per annum
1 Cambodian Evidence Analyst at Level 1 with a salary of US$1,250 per month or
US$15,000 per annum
This would entail a total salary commitment of US$236,040 per annum.
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*

1 Lead Counsel (P5 salary level)

*

1 Co-counsel (P4 salary level)

*

1 Legal Officer (P3)

*

1 Case Manager (P1 or P2)

*

1 Investigator or Analyst (P3)

*

1 Interpreter or Evidence Assistant Reviewer (P1 or P2)

44. This composition commences after the initial appearance or, in the case of
absentia trials, when the judge authorises the trial in absentia.12 From the
initial appearance until three months before trial, counsel and co-counsel can
claim up to 130 hours per month and are paid on an hourly rate. From three
months before trial until closing arguments, counsel and co-counsel are paid a
monthly fee equivalent to full time work. From the end of trial until judgement,
counsel may claim between them up to 40 hours per month.
45. The four junior team members are paid a full time monthly fee from the initial
appearance until the end of trial.
46. During the sentencing and appeal phases, the core team is maintained with the
exception of the investigator.
47. On a case-by-case basis and upon the lead counsel’s request, this predetermined team composition may be altered, as long as the allotted funds and
resources remain the same. In practice, some legal officers have been given the
status of (third) counsel with advocacy rights.

12

See STL Legal Aid Policy for Defence Section 4.
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iii. ICTY / MICT
48. The ICTY and MICT apply a lump sum system at the pre-trial and trial stage,
which aims to give lead counsel maximum flexibility to decide the composition
of his or her team and determine the fee levels. At the appeal stage, lead
counsel is granted a maximum number of hours for counsel, co-counsel and
support staff (and paid on the basis of actual hours worked).
C. Consultation
49. Defence team members raised two main concerns: First, under the current LAS,
the associate counsel is assigned too late in the process. Lawyers accepted that,
at the very early stage, one lead counsel was sufficient. However, most were of
the view that associate counsel should be assigned after the initial appearance
to help prepare for the confirmation hearing. As one experienced counsel put
it: “Given that the [confirmation] hearings can lead to non confirmation, and
has done so in six cases, it is plainly a false economy not to provide the defence
with the means to help make them as effective as possible.”
50. Second, once assigned, the core team should remain throughout the process,
even if on reduced hours. Teams found it disturbing and counter-productive to
increase and decrease the core team at different stages, especially when several
tasks remain after the closing statements, such as organisation of the case file,
witness management, and redactions.
D. Analysis
51. At the ECCC, the core defence team is composed of two counsel and two
assistants (one legal consultant, and one case manager). At the STL, in addition
to two counsel and two assistants, the core team includes an investigator and
an interpreter. At the ICTY/MICT, the lump sum is more than sufficient for a
team of four. In all the other tribunals, the core team is engaged at the time (or
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just after) the initial appearance until the end of trial. At the appeal stage, all
the other tribunals recognise the need for the involvement of two counsel, as
well as junior team members.
52. At the ICC, the defence team lacks the assistant counsel for much of the
process. The resource needs over and above the core team are addressed
through applications for additional resources (see paras 94-96). However, this
process has proved time-consuming and frustrating for both defence counsel
and CSS alike. Where the assignment of additional team members is justified in
(almost) all case, it would be more efficient (and no more expensive) to assign
them as of right, rather than at the discretion of the CSS. The following analysis
reflects this approach:
53. Initial Appearance to Confirmation: At the ICC, it is crucial that defence teams
are properly prepared for the confirmation hearing. This is not only important
from the perspective of ensuring a fair hearing for the suspect, but also from a
broader perspective of efficiency and cost saving. The defence plays a crucial
role in identifying weak cases. Six cases have failed to make it through the
confirmation stage. This process of ‘weeding out’ weak cases before they
become immersed in a costly trial has significantly reduced the burden on the
overall ICC budget.
54. Whilst it may not be necessary to engage an associate counsel full time (i.e. 150
hours) before the confirmation hearing, it is reasonable to engage an associate
counsel from the point of the initial appearance with a reduced ceiling of
billable hours. For example, associate counsel could have a ceiling of 25-40
hours per month, depending on the complexity of the case. This is sufficient to
provide senior level support to lead counsel for the confirmation hearing, and
enables the associate counsel to get up to speed on the evidence.
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55. After the closing arguments and before judgment: A full team cannot be
justified at this stage. In fact, there is no justification for any team member to be
engaged on a full time basis. However, there is still some work for the defence
that requires attention and, therefore, team members should be granted a
(significantly) reduced number of hours per month. For example, lead counsel
and associate counsel could share between them up to 25 hours, while legal
assistant and case manager could share up to 75 hours.
56. Appeal: In the event of an appeal, it is reasonable for an associate counsel to
assist counsel, at least on a part-time basis. However, since this Report
recommends a lump sum per stage system for the appeal, lead counsel would
determine the composition.
57. The above additional resources should be added to the core team and assigned
as of right. Any needs over and above these resources should be addressed
through the discretionary budgets—‘additional means’ and ‘investigation and
expert budget’. These additions would not add significantly to the LAS budget
and, due to the enhanced capacity to weed out weak cases before confirmation,
may in fact lead to overall savings for the overall ICC budget.
E. Recommendations
Ø At the time of the initial appearance, in addition to the current core team
(lead counsel, legal assistant, case manager), the LAS should permit the
assignment of an associate counsel with a reduced ceiling of billable hours
(for example, 25-40 hours maximum per month);
Ø After the closing arguments until judgment, the LAS should permit the
team to claim a significantly reduced number of hours to complete
necessary tasks. For example, lead counsel and associate counsel could be
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allocated up to 25 hours per month between them, whilst the legal
assistant and case manager could share up to 75 hours;
Ø The lump sum allocation for the appeal should take into account the need
for an associate counsel, at least on a part time basis;
Ø Additional resources beyond the above should fall under the discretionary
budgets of ‘additional means’ and ‘investigation and expert budget.’

VI.

INVESTIGATION AND EXPERT BUDGET
A. ICC System

58. At the ICC, each defence team is provided with a basic investigation budget of
€73,006 for the entirety of the case. This is designed to cover 90 days of
investigation.
59. The amount of €73,006 is determined as follows:
*

1 Professional Investigator, with a cost of €26,895

*

1 Assistant Investigator / Resource Person, with a cost of €12,141

*

€20,970 for the daily subsistence allowance

*

€13,000 for travel costs

60. The investigation budget aims to enable an effective defence by identifying
potential witnesses or acquiring relevant evidence for an average of 30
prosecution witnesses.
61. The system allows for the core budget to be increased on the basis of objective
criteria. For instance, for each extra witness called by the prosecution, the
equivalent to half-days can be added to the investigation. Moreover, travel
costs can also be increased based on days of additional investigation.
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62. At the ICC, the cost of experts is covered by the ‘expenses’ budget (although
there is some flexibility between the two budgets). This budget of €3,000 per
month must also cover the personal expenses of the team.
B. Comparison
63. How does the investigation budget compare with other tribunals?
i. ECCC
64. At the ECCC there is no investigation budget for defence teams. This is
because it applies a civil law system whereby the investigating judge
investigates both for and against the defence. In fact, the defence is not
permitted to conduct investigations beyond preliminary inquiries.
ii. ICTY / MICT
65. At the ICTY and MICT, there is no separate investigation budget as the cost of
the investigator is part of the lump sum. It is difficult to determine the amount
that defence teams dedicate to investigators, given that it varies on a case-bycase basis. Each lead counsel decides how many investigators are hired as well
as their fees.
66. Under certain circumstances, investigators can receive DSA for investigative
travel, provided that the destination for the investigative trip is further than
100 km from where the investigator resides.
67. It’s worth noting that there is a separate allocation of €1,000 per month for
client-counsel translation and an expert budget to cover 150 hours in pre-trial
and 300 hours in trial (the fee rate depends on the expert’s years of experience).
iii. STL
68. At the STL, the funds allocated towards investigation depend on the phase of
the proceeding. Throughout the pre-trial and trial phases, an investigator is
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included as part of the defence team. With a monthly fee of around €5,750 per
month, this amounts to €69,000 per year. For field investigations, a separate
travel budget and DSA is available.
69. In addition, there is a specific budget for ‘expert consultants’ of €75,000 for the
entire pre-trial phase and €75,000 per year during trial.
70. During the sentencing and appeal stages, the investigator is not part of the
defence team. Instead, fixed sums of €10,000 and €15,000 are allocated,
respectively.
71. Therefore, assuming the pre-trial lasts for one year and the trial for three years,
this would result in a total investigative and expert budget per team of up to
€576,000 (€276,000 for investigators fees, plus up to €300,000 for ‘expert
consultants’). This does not include travel and DSA.
C. Consultation
72. CSS staff and independent counsel agreed that the basic investigation budget
of €73,006 for the entire case was an arbitrary figure that was oftentimes
inadequate. This meant that CSS staff and counsel had to spend considerable
time negotiating what additional resources were necessary and reasonable.
D. Analysis
i. Consolidating the investigation and expert budgets
73. Under the current LAS, expenses related to the substance of the defence are
divided between the ‘investigation budget’ and the ‘expenses budget’. The
‘expenses budget’ also covers personal expenses of counsel.
74. The LAS would benefit from redefining the investigation budget and the
expenses budget to create a clean split between:
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(i) Expenses related to the substance of the defence (primarily field
investigations, experts, translation), and
(ii) Expenses related to the purely personal expenses of defence team
members (such as travel and accommodation unrelated to field
investigations).
75. The current investigation budget should be combined with the budget for
experts and translation (currently part of the expenses budget) to create a new
‘investigation and expert budget.’ The reduced expenses budget should cover
the expenses related purely to the personal expenses of defence team members.
The savings should be moved over to the new ‘investigation and expert
budget’. This consolidation should have the following advantages:
76. Reduced red tape: If the recommendations concerning the (reduced) expenses
budget were adopted (see paras 178-182), the personal expenses would no
longer require prior approval or proof. Rather, a certain amount would be
distributed automatically, reducing unnecessary administration. Conversely,
the expenses under the investigation and expert budget would still require
detailed justification.
77. Flexibility: Defence teams would have a clearer sense of their total (minimum)
budget for expenses related to the substance of the defence. This would allow
counsel to plan better the use of funds for substantive issues and to create
priorities.
78. It would remove the unfortunate choice between requesting funds for personal
expenses (such as an apartment in The Hague) and substantive defence
expenses (such as translation), both of which are currently part of the €3,000
expenses budget.
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ii. Level of Budget
79. Whilst difficult to compare with the ICTY and ECCC, the current ICC
allocation is low compared to the STL (the only easily comparable tribunal).
And experience at the ICC so far suggests that the budget is inadequate for
cases requiring complex investigations. That being said, the budget might be
adequate (or even generous) for smaller cases where investigations are
straightforward.
80. Unlike the other tribunals, the ICC cases vary enormously in terms of witness
location. A witness in Georgia is likely to be easier to locate and interview than
a witness in the Democratic Republic of the Congo. It is thus very difficult to
give a one-budget-fits-all figure. The more complex cases may require
considerably more budget than the amount currently budgeted per case.
Simple cases might require less. Therefore, a new basic investigation and
expert budget should be set according to the complexity of the investigation
and issues requiring experts.13
81. Furthermore, each team should be allocated a locally hired resource person,
with local knowledge and language skills, attached to the team for the majority
of the process. As a general rule, this local field investigator should be appointed
two to three months prior to the confirmation hearing and continue
throughout the remaining pre-trial and trial phases, at least on a part time (10
days per month) basis. The minimum fee levels (see para 161) should not apply
to resource persons who are hired locally to carry out field investigations (they

13

See Single Policy Document, paras 49-50.
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should be paid a ‘fair and reasonable’ rate according to local standards).14 The
investigation and expert budget should reflect these additional costs.
E. Recommendations
Ø The CSS should create a new ‘investigation and expert budget’ to cover
expenses

related

to

the

substance

of

the

case—primarily

field

investigations, experts, and translation;
Ø Other professional and personal expenses of the legal team (such as travel
and accommodation unrelated to field investigations) should remain
under a reduced ‘expenses budget’ (see paras 178-182);
Ø The savings from the reduced expenses budget should be moved into the
investigation and expert budget;
Ø A new standard investigation and expert budget should be set according
to the assessed complexity of the investigation;
Ø The investigation and expert budget should be increased to cover the cost
of a resource person, hired before the confirmation until the end of trial,
on a part-time basis (at local fee rates);
Ø Counsel should be encouraged to plan how best to utilise the investigation
and expert budget and should be offered flexibility in terms of priorities
and fee levels for field staff;
Ø The current system for augmenting the investigation budget using
objective criteria should be developed further to take into account the
14

This should align with the UN’s payment of locally recruited staff. Under the “Flemming
Principle” compensation for locally recruited staff should reflect the best prevailing conditions
found locally for similar work.
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likely complexities of defence investigations.

VII.

ADDITIONAL MEANS
A. ICC System

82. At the ICC, additional means (resources) over and above the basic team
composition may be granted depending on the nature of the case, at any stage
in the proceedings.
83. In order to recruit additional staff beyond the basic team composition, a point
system called Full Time Equivalent (“FTE”) is employed, such that:
*

For each FTE accumulated, the team is entitled to recruit one additional
legal assistant; and for each three FTE, the team is entitled to recruit one
additional associate counsel.

Teams accumulate points based on the following criteria:
*

For each count submitted by the prosecutor: 0.025 FTE (1 FTE = 40 counts)

*

For each person submitting an application for participation in the
proceedings: 0.005 FTE (1 FTE = 200 persons)

*

For each victim or group of victims whose application for participation in
the case is accepted by the Chamber: 0.02 FTE (1 FTE = 50 victims)

*

For every 3,000 pages added to the case file by other participants: 0.1 FTE
(1 FTE = 30,000 pages)

*

For each 3,000 pages submitted by the Prosecutor: 0.1 FTE (1 FTE = 30,000
pages)

84. The Registry may set a limit on the amount of additional means allocated, if
the amount is considered disproportionate (for example, if 10,000 victims join
the case).
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B. Comparison
85. How does the ICC system compare to the other tribunals?
i. ECCC
86. At the ECCC, the additional means is dealt with by way of a consultancy
budget to boost the core team. It becomes available to each team after the
formal charging of the suspect.
87. Assuming the core team is composed of two co-lawyers, one international legal
consultant (with 5+ years experience) and a case manager, the remaining
consultancy budget would be an additional US$128,000 per annum.
88. These additional means remain available until the end of trial, and may be
renewed at the appeal phase.
ii. ICTY / MICT
89. At the ICTY and MICT, additional means are less likely to be required because
the lump sum system takes into account the complexity of the case. However,
the Registry may authorise, on a case-by-case basis, the adjustment of
allotment of hours or lump sums. Sums may only be adjusted if there is a
substantial and unexpected increase in the work necessary during each phase.
The request for adjustment needs to detail the reasons for additional work,
specific tasks that need to be carried out and the timeframe.
90. Where a case is subsequently ranked at a higher complexity level, the Registry
shall adjust the lump sum accordingly. In some cases, the lump sum can be
adjusted without a change in the level of complexity, based on an
unforeseeable increase or decrease in the amount of work performed by the
defence team.
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iii. STL
91. At the STL, additional resources in the form of personnel or means can be
awarded based on the complexity of a case. These resources must be requested
by counsel.
C. Consultation
92. CSS staff and lawyers alike felt that the FTE system for assessing the need for
additional resources was overly complex, time-consuming and difficult to
understand. Several lawyers were of the view that the criteria did not properly
reflect the realities of criminal work. And that the purely quantitative criteria
do not account for the qualitative aspects of a criminal process. For example,
one additional prosecution witness may require an hour, a day, or a week of
extra work. One cannot assume that each witness and / or each 100 pages of
documents carries the same weight.
93. The current system is time consuming not only because it demands complex
mathematical calculations, but also because it tends to necessitate multiple
applications and negotiations between CSS and lawyers as the nature of the
evidence develops. As one lawyer put it: “The entire ICC Legal Aid Policy
involves far too much Registry discretion. Everything is a negotiation on the
basis of unwritten rules. This is unfair and wastes tons of time.”
D. Analysis
94. It is important to maintain an objective system to provide additional resources
over and above to the core team. However, rather than applying the FTE
equation each time the work load changes, the CSS should develop a
transparent system to identify the ‘complexity’ of the case at the start of the
proceedings. The complexity assessment should include quantitative and
qualitative criteria. Cases should be ranked according to complexity and,
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assuming the workload demands it, lead counsel should be provided with a set
resource budget to engage staff, over and above the core team, upon
justification. The additional resources should be allocated according to the
various stages, for example, X per month following the confirmation hearing, Y
per month during trial, etc.
95. If the nature of the case changes significantly, counsel should be able to apply
for his or her case to be re-assessed (on an exceptional basis). To help develop
the complexity criteria, CSS should work with the ICCBA and be guided by the
ICTY experience.
96. Note: If the ICC introduces a lump sum system for the appeal and reparations
stages (as recommended), the additional resources would be factored into
those calculations.
97. Replacing the FTE system with a ‘case complexity’ system would carry
significant advantages. It would:
*

Reduce the administrative burden on both CSS staff and lawyers;

*

Allow qualitative criteria to be factored into the assessment;

*

Provide more transparency in the assignment of resources as levels will be
set according to complexity, rather than negotiated with every change;

*

Enable defence teams to plan their work better as the resource levels per
stage will be known well in advance.
E. Recommendations

Ø Replace the current FTE system for assessing additional means by one that
relies on the overall complexity of the case;
Ø With the assistance of ICCBA, the CSS should develop transparent criteria
40
LAS Report, Jan 2017
Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469

for ranking cases according to complexity;
Ø The maximum level of additional resources required at each stage, if any,
should be pre-determined according to the complexity and provided upon
justification;
Ø Decisions rejecting requests should be properly motivated.

VIII.

REMUNERATION
A. ICC System
i. Basic Fee Levels

98. At the ICC, the basic (pre-uplift) remuneration system is currently set as
follows:

Category

Net base salary

Counsel

€8,221

Associate counsel

€6,956

Legal Assistant

€4,889

Case Manager

€3,974

99. For duty and ad hoc counsel, the fees are broken down to an hourly / daily/
monthly rate as follows:
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*

Upper limit of €86.53 per hour (applies when working in his/her place of
residence)

*

Upper limit of €649 per day (applies when working outside his/her place
of residence) and

*

€8,221 per month
ii. Professional Uplift

100. The basic fee is increased by a percentage to cover the cost of professional
charges (for example, bar fees, chambers fees / office expenses, pension, health
care, income and other taxes, etc.) that are directly related to a legal
representation before the ICC.
101. Counsel may receive an increase up to a maximum of 30% of the base salary.
Legal assistants and case managers may receive up to 15%.
102. The resulting fees after maximum uplifts are as follows:

Category

Max. Percentage
Compensation for
Charges

Max. Total Monthly
Payments

Counsel

30%

€10,687

Associate counsel

30%

€9,043

Legal Assistant

15%

€5,622

Case manager

15%

€4,570

103. For the Registry to determine who is eligible for compensation, team members
must provide supporting evidence to demonstrate the actual payment of
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charges. CSS staff must then verify the documentation and make the
calculations for each individual team member.
104. The compensation package also includes a separate budget to cover personal
(case related) expenses, up to a maximum of €3,000 per month per team.
Counsel and associate counsel can use this fund to claim costs accommodation.
However, this fund must also cover expenses such as experts and translation.
For the sake of comparison, it will be assumed that counsel and associate
counsel receive an additional €1,000 per month to cover their expenses, during
trial. This takes the maximum compensation of counsel and associate counsel
for fees and expenses to €11,687 and €10,043, respectively (many will receive
less).
iii. Multiple Cases
105. A special regime applies when counsel are engaged in more than one ICC case
of an indigent defendant. Counsel is limited to no more than two simultaneous
cases under the LAS. When a counsel is already representing an indigent client
and is appointed to a second case, the following fees system applies:

First Case

Second Case

€8,221 per month (paid full)

€4,110.5 per month (paid half)

iv. Reduced Activity
106. Counsel or team members are not remunerated the full lump sum monthly fee
during phases of reduced activity.15 When activity during proceedings is
15

See, Supplementary report of the Registry on four aspects of the Court’s legal aid system, para
40. “Non-exhaustive examples of periods where activities are reduced include the period
between closing statements rendered at trial and the decision of the Chamber; stay, suspension or
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reduced, lump sum payments cease and remuneration is determined on the
number of hours actually worked, with a monthly cap. Each member of the
defence team must submit a timesheet detailing the work undertaken. In order
to get paid, the CSS must first determine whether the work is justified and
reasonable.
B. Comparison
107. How do the ICC fees levels compare to the other tribunals?
i. ECCC
108. For the purposes of comparison, we shall consider only the fees of the foreign
lawyers and assistants at the ECCC (national lawyers are aid at 50% the rate).
109. At the ECCC there is a basic fee rate for international co-lawyers, which is
increased according to (i) the number of years experience and (ii) proven
professional costs leading to 10-40% increase.
110. In practice, fees have been set at US$97-108 per hour. The resulting range of
monthly fees is the following:
*

High intensity / full time (150 hours per month) = US$14,550 – US$16,200

*

Low intensity / part time (110 hours per month) = US$10,670 - US$11,880

111. This is augmented by a standard fixed US$500 per month for expenses
throughout the process. This makes the total maximum compensation of
foreign counsel US$16,700 per month when working full time.

other protracted delays in the proceedings; and the waiting period after an appeal against the
confirmation of charges by a Pre-Trial Chamber.”
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112. International legal assistants are paid at four fee levels, depending on years of
experience, at a rate of US$2,500, US$4,000, US$5,500, and US$6,750 monthly.
Those with more than five years experience receive US$6,750.
113. The ECCC does not apply a lump sum per stage system. Counsel are paid
according to the actual hours worked, with the assumption that, during trial,
counsel work full time (150 hours).
ii. ICTY
114. The ICTY uses a lump sum system during the pre-trial and trial stages, with a
great deal of discretion for lead counsel to determine fees for junior staff. At
the trial phase, the monthly fees are set according to the lump sum and then
paid for the actual duration. At the appeal stage, the lead counsel is granted a
maximum number of hours for counsel, co-counsel and support staff at set
hourly rates. All phases take into account the complexity of the case.
115. The ICTY applies hourly rates, which are used for the appeal stage and also to
calculate the lump sum at other stages. The hourly rates are calculated based
on years of professional experience as follows:
*

Counsel: paid at 4 fee levels, at a rate of €81.10 (0-9 years), €91.90 (10-14
years), €101.70 (15-19 years), and €111.40 (+20 years).

*

Co-counsel: €81.10 (fixed rate)

*

Support staff: paid at 3 fee levels, at a rate of €17.30 (0-4 years), €23.80 (5-9
years and €29.20 (+10 years)

116. There is no further increase for professional charges.
117. The actual amount paid to teams varies depending on the complexity of the
case and on the phase of the proceeding: (i) pre-trial, (ii) trial, and (iii) appeal.
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The lump sum award is based on the number of counsel (and team) hours that
are considered necessary for the particular case, as follows:

Complexity of
the case

Pre-trial
(per stage)

Trial
(per month)

Appeal
(per stage)

Max. number
Cost per
Max. number
Cost per
Max. number
Cost per
of hours
defence team
of hours
defence team
of hours
defence team

Difficult

1,402

⁄ 156,178

295

32,809

2,100

⁄ 172,290

Very difficult

2,410

⁄ 268,460

356

39,659

2,600

⁄ 215,660

Extremley difficult

3,923

⁄ 437,048

417

46,508

3,600

⁄ 302,400

1/The maximum number of hours and total amount for pre-trial and trial considers the fee level for counsel with maximum level of experience.
2/The maximum number of hours of the appeal stage correspond by 66% to a Counsel with maximum level of experience, and by 33% to
support staff with maximum level of experience.

118. In addition to the lump sum in the above table, counsel and co-counsel receive
DSA of either €275 per day (for first 60 days) or €206 per day (after the first 60
days), on top of fees. Up to twenty-two days can be claimed per month during
trial.
119. Therefore, if at trial the lead counsel paid himself (the equivalent of) the
highest fee rate for 150 hours per month, he or she would receive €16,710 in
fees. In addition, assuming he was in The Hague and working full time, he or
she would receive DSA at €4,532 per month. Applying these assumptions, the
total compensation would be €21,242 per month.
iii. MICT
120. The LAS at the MICT is very similar to that at the ICTY. The hourly fee rates
are the same, but the allocation of hours (and therefore the lump sum) has been
increased for the pre-trial and appeal phases, as follows:
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Complexity of
the case

Pre-trial
(per stage)

Trial
(per month)

Appeal
(per stage)

Max. number
Cost per Max. number
Cost per Max. number
Cost per
of hours defence team of hours defence team of hours defence team

Difficult

1,761

⁄ 196,131

N/A

N/A

2,901

⁄ 253,406

Very difficult

3,017

⁄ 336,127

N/A

N/A

3,288

⁄ 296,564

Extremley difficult

4,904

⁄ 546,353

N/A

N/A

4,064

⁄ 382,970

1/The maximum number of hours and total amount for pre-trial considers the fee level for counsel with maximum level of experience.
2/The maximum number of hours of the appeal stage correspond by around 75% to a Counsel with maximum level of experience, and by
around 25% to support staff with maximum level of experience.
3/Figures converted from $US to Euros (⁄ ) using an average exchange rate of 0.901 during August 2016, with information from UN Treasury.

121. The main difference is that the appeal stage applies a pure lump sum per stage
system, rather than an hourly ceiling and payment according to the actual
hours worked. The DSA policy remains the same as the ICTY.
iv. STL
122. At the STL, the hourly rates are worked out to correspond to the equivalent
UN staff salaries—lead counsel being P5 and co-counsel P4. The legal officers
and case managers are generally hired as UN staff—legal officers as P3 and
case managers as P1 / P2.
123. For counsel and co-counsel the basic fee is then increased to take account of (i)
professional uplift of up to 20%, (ii) taxation of up to 40%, and (iii) expenses. In
practice, almost all counsel receive 20% professional uplift and between 30-40%
tax uplift. On top of this, all counsel and co-counsel receive a monthly €750 for
other personal (case-related) expenses.
124. From the initial appearance until three months before trial, counsel and cocounsel can claim up to 130 hours per month. Starting from three months
before trial until the closing arguments, counsel and co-counsel are paid a full
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time monthly fee. Meanwhile, from initial appearance onwards, the legal
officer and case managers are paid a full time monthly fee.
125. Therefore, counsel and co-counsel with the maximum uplifts during pre-trial
(stage 1) claiming a maximum of 130 hours per month would receive:
*

Lead Counsel: hourly €133; monthly €17,290

*

Co-counsel: hourly €119; monthly €15,457

126. Thereafter, until the end of trial, counsel and co-counsel with maximum uplifts
for professional charges and tax would receive monthly fees of:
*

Lead Counsel: € 17,78916

*

Co-counsel: € 15,957

127. On top of this, counsel and co-counsel receive a standard €2,000 per month for
travel if working full time in The Hague (from which they must pay their
travel). This takes the monthly total for the highest paid counsel to:
*

Lead Counsel: €19,789

*

Co-counsel: €17,957

128. In addition, counsel and co-counsel receive a lump sum of €5,000 when they
move to The Hague.
C. Consultation
129. Senior ICC staff in the CSS and OPCD were of the view that defence counsel
remuneration under the current LAS was insufficient.

16

These figures were obtained from Table 8 of the Legal Aid Policy for the Defence, Special
Tribunal for Lebanon, available at <https://www.stl-tsl.org/en/STLDocuments/Library/Internal-Regulatory-Documents/Administration-of-the-Defence/1190legal-aid-policy-for-defence>.
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130. In preparation for this Report, 25 or so lawyers were interviewed or responded
to the questionnaire. They were in complete agreement that the fees for counsel
and assistant counsel were unreasonably low. As one senior lawyer put it:
“The reduction of the defense budget and payment to defense teams was
unfair, arbitrary, humiliating and demotivating.” Another stated: “The Revised
Fee Scheme was a scandalous revision of legal aid, done without proper
consultation, that cut already modest remuneration for counsel to a level that
will significantly effect the ability of the Court to attract counsel of standing.”
131. Regarding the fees for legal assistants and case managers, most felt that they
were fair, but that the systems for expenses and professional uplift should be
revised.
132. The system for assessing the level of professional uplift came in for particular
criticism. CSS staff found it frustrating and time consuming, particularly the
requirement that only expenses which “are directly related to a legal
representation before the ICC.” This has proved difficult to interpret and led to
multiple conflicts. Lawyers referred to the system as “unfair and opaque.”
D. Analysis
i. The Applicable Principle
133. The basic principle applied to find the right level for lawyers’ fees at the UN
assisted tribunals is that independent lawyers (and legal assistants) should be
paid at a rate that is (to the extent possible) equivalent to their counterparts in the
prosecution. So a lead counsel fee would match the salary of a P5 prosecutor, an
associate / co-counsel would match a P4, a legal assistant with a P3, and a case
manager with a P1/2. This is not only ‘fair’, but also reflects the need to ensure
an effective defence by attracting quality lawyers.
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134. Despite applying the same principle, the fee calculations have varied
significantly from court to court. This is partly due to the different ‘add-ons’
that are applied to augment the basic salary, such as expenses, professional
uplift and tax reimbursement. This considerable difference in fees exists
despite the fact that (i) the salaries of prosecutors between courts are the same
and (ii) the main donors—and therefore the taxpayers footing the bill—are
from the same (relatively small number of) states. The charts at paras 22-23
illustrate this variation between courts.
135. For example, the highest fee level (with maximum uplifts) for lead counsel at
the STL is €133 an hour, which amounts to €19,789 per month when engaged
full time at trial, when standard expenses are included. The highest fee level
with uplift and expenses for lead counsel at the ICC is around €11,687 per
month. This is a difference of around 70%. This begs the question, why are the
ICC counsel fee rates so much lower when they are supposedly based on the
same principle?
ii. The 2012 Calculation
136. Following the Decision of the Bureau on Legal Aid in 2012 (ICC-ASP-2012) the
salaries for independent counsel were reduced by around 25%. Under the 2012
system, the fees were based on the net salary of a staff member employed by
the Court, rather than the gross salary.17 The 2012 reduction was justified thus:
The implementation of the Court’s legal aid system in practice
demonstrated that the reference to gross remuneration was not justified,
as payment was duplicated by the granting of compensation for
professional charges as described below. The difference between the gross
salary and the net salary of a staff member employed by the Court is
accounted for by the total deductions applicable to Court officials, which
17

The net salary is the gross salary minus ‘staff assessment’ and the staff members pension
contribution. Staff assessment is a form of internal income tax.
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are irrelevant and duplicate the regime applicable to independent counsel.
The amount of tax paid by counsel on their remuneration under the legal
aid system has moreover proven to be recoverable through the
compensation for professional charges scheme described above. The gross
fee basis was hence no longer considered to be a relevant or reasonable
criterion and is to be replaced in future situations and cases by a net fee
payment scheme according to the conditions set out in the Decision of the
Bureau.18
137. In other words, the 2012 calculation (apparently) considered that the
professional uplift awarded to counsel on top of the basic fee was sufficient to
compensate for (i) staff entitlements and benefits, (ii) the costs of being selfemployed, and (iii) income tax. As shown below, the professional uplift—
which is 30% (for counsel) and 15% (for junior team members)—is not a
sufficient compensation for all these factors.
iii. How to Determine Equivalence?
138. It is impossible to reach an exact level of equivalence between prosecution staff
and independent lawyers because, to some extent, we are comparing apples
with pears. However, with a closer look at the full salary and entitlements
package of ICC staff, it is possible to make a fair approximation.
a. Staff entitlements, benefits, pension
139. Like most civil servants, much of the compensation package for ICC staff
comes in the form of entitlements and benefits. These increase significantly the
real value of the basic salary and should be factored into any calculation
aiming to achieve equivalence. Taking a P5 as an example (and applying
approximate figures), these are likely to include:
*

18

Pension: The organization doubles the contribution of the staff member.
For a P5, the staff contribution is around €1,000 per month (this is

Single Policy Document, para 84.
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deducted to reach the net salary) and the ICC contribution is around
€2,000 per month;
*

Repatriation grant accrual: This is around €500 per month for a P5 and
paid on separation;

*

Education grant: This covers 75% of private school fees for dependents
under 25 in full time education. For a staff member with two children in
private school or university, this is likely worth at least €1,500-2,000 per
month;

*

Other: Dependency allowance, shipping allowance, home leave, six weeks
vacation, and health care subsidy.19

140. Whilst it is difficult to measure the exact financial value of these benefits, they
are likely to add another €4,000-5,000 per month on top of a P5 net (tax-free)
salary. In other words, they augment the staff net salary figure of €8,022 by
around 50%.
141. The ICC’s own budget documents confirm this estimation: In the 2017 budget
proposal, Annex IV gives the Standard Salary Cost for a P5 as €121,600 (net
average salary) with an additional €49,500 for benefits (called ‘common staff
costs’). Therefore, the budgeted total cost for a P5 is €171,100 per annum or
€14,258 per month.
142. The value of these staff benefits and entitlements should be factored into the
determination of fee level, at least to some extent.
b. The costs of being self employed counsel, including income
tax
143. Most courts have increased the equivalent staff salary to compensate counsel
for the cost of being self-employed. At the STL, the maximum is 20% for costs
and 40% for tax, totaling up to 60%. At the ECCC, it is a maximum of 40%. At
19

For the full list, see https://careers.un.org/lbw/home.aspx?viewtype=SAL.
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the ICC it is a maximum of 30% (reduced from 40% in 2012). Therefore, the
maximum uplift varies from 30-60%.
144. As well as the burdens, there are also some financial benefits for independent
counsel. A major benefit is the possibility to work on more than one case or
project at a time. It is common for counsel at the ICC and other courts to be
simultaneously engaged in another case (either a domestic case or
international), at least during the preparatory stages. This benefit should be
balanced against the burden of being self-employed.
iv. Establishing the Right Fee Levels
145. Although it is impossible to determine the precise fee level that achieves
equivalence to ICC staff, it is apparent that the current ICC rates are now too
low. The ICC’s current maximum 30% uplift does not compensate sufficiently
for staff entitlements, tax, and the costs of being in independent practice.
Illustrative Example:
Net Income of Lead Counsel vs. P5 Prosecutor
An ICC lead counsel working full time with maximum uplift will be paid a monthly fee
of €10,687, plus 1000 expenses = €11,687. From this he or she must pay professional costs
at, say, 20%. He is left with €9,349. From this he or she must pay income tax of, say, 30%,
which results in €6,544 per month.
Meanwhile, for a P5 prosecuting counsel with a starting point of €8,220 per month (net
fee) and an increase of around 50% (for benefits and entitlements), the real value of his
or her salary package is around €12,330 per month, tax-free. This is almost double the fee
(with expenses) of a lead counsel engaged at the ICC, once costs and tax have been
deducted.

146. If the ICC seeks to reward defence counsel at an equivalent rate to their
counterparts in the prosecution, the defence fees should be recalculated to take
proper account of the benefits and costs outlined above.
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147. There are many possible methods for calculating fee levels to reach
equivalence with prosecutors of the same level. All are approximations. One
practical method is to use the counsel fee rates established at the other
tribunals as a benchmark. These courts have all applied the same principles in
establishing the fee levels (equivalence) and have the benefit of 20 years of
experience in establishing the correct fee rates. Considering that prosecutors in
all the courts are paid according to the same salary scale, there is a strong
argument that defence lawyer fees should also be within the range of established
fees (even if the resultant fees are at the lower end of the range).
148. Using the maximum fee levels at the ICTY, ECCC, and STL, the following table
shows the average fees when all tribunals are considered (first column), as well
as the fees in the least generous legal aid system (second column). The
calculation uses the maximum fee levels and professional uplift, but does not
include expenses or DSA. It assumes the monthly fee at ICTY / MICT
represents 150 hours.20

Average (max) Fee

Lowest (max) Fee Hourly /

Hourly/Monthly

Monthly

Lead Counsel

€107/€16,115

€97/€14,596

Co-counsel

€91/€13,686

€81/€12,165

Legal Assistant

€34/€5,047

€29/€4,380

Position

20

The average and lowest hourly fees were estimated by dividing the monthly fees (as
previously outlined throughout this Section) over 150 hours. Monthly and hourly rates may
differ slightly as the hourly rate has been rounded.
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Case Manager

€25/€3,735

€24/€3,570

149. Even using the lowest (maximum) fee rate as a basis, the fee levels of counsel
and assistant counsel at the ICC would need to be augmented to fall within the
range.
v. Professional Uplift—differing or consistent levels?
150. The STL, ECCC, and ICC have required counsel to prove professional costs
(and, at the STL, tax liability), which has often led to lawyers receiving
different levels of uplift. At the ICTY, the uplift is factored into the hourly fee
level—there is no separate calculation—therefore lawyers with the same years
of experience receive the same fee rate.
151. To assess the level of uplift for each lawyer, the CSS require counsel to submit
proof of professional expenses related to their representation. The list of
expenses includes barristers’ chambers rent, law firm contributions, bar council
fees, pensions, tax, etc. The CSS works out the total expenses as a percentage of
the monthly basic fee, and then augments the basic fee by that percentage (up
to a maximum of 30% for counsel and associate counsel, and 15% for legal
assistants an case managers). Lawyers who pay more receive a greater uplift.
152. Calculating individual levels of uplift is time-consuming and can lead to an
unfair result. A better system is to provide the same uplift to all independent
lawyers who are performing the same role (for example, X% of all counsel and
Y% for all case managers). Why? Because professional expenses may also
derive a benefit to that individual lawyer. For example, contributions to a
pension scheme do not disappear, rather, the money is paid back to the lawyer
at a later date; the percentage of fee paid by a French or Dutch lawyer into their
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law firm, (generally) allows them to share in the end of year profits; the ‘rent’
paid by barristers to their chambers, allows them to use the office and to be
‘clerked’, etc. By compensating lawyers for expenses that already derive a
benefit is unfair on the lawyers who choose not to make those professional
investments.
153. In reality, all independent lawyers must manage their practice and make
provision to address the financial insecurity of being self-employed. That cost
should be compensated (in part) to create equivalence with the prosecution
salary package. But it is neither sensible nor fair nor efficient to compensate
individual lawyers at different rates according to the actual costs incurred.
154. A much more efficient and fairer system is simply to factor-in the uplift into
the hourly and monthly fee rates and dispense with a separate calculation for
professional uplift. Individual lawyers should be left to manage their own law
practice and personal finances as they see fit. This approach would help
minimize the burden on the CSS and eradicate the conflicts that have plagued
this process.
vi. Hourly and Monthly Rates
155. Assuming a new monthly rate is established according to the above analysis,
an hourly rate should then be calculated. A practical option is to assume that
‘full time’ represents 150 hours per month. For example, with a monthly fee of
€15,000, the hourly rate would be €100.
156. This hourly rate can be used for duty and ad hoc counsel as well as in periods
when lawyers are paid for actual hours worked. If this Report’s
recommendations pertaining to the pre-trial phase are adopted, the hourly rate
will become essential (see paras 218-228).
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vii. Minimum Fee Levels
157. The LAS applies its (so-called) ‘flexibility principle’ which aims to allow lead
counsel to “utilize the resources provided to structure the team in a manner
that both best serves the interests of the indigent client and is compatible with
the judicious financial use of legal aid funds. For instance, the resources made
available under the Court’s legal aid system for one legal assistant can be used
to recruit several team members who are instead remunerated at a lower
monthly rate than the system has foreseen, provided the maximum monthly
cap is not surpassed.”21
158. Flexibility has its benefits, but should not provide a license to exploit junior
team members. Many lawyers (both junior and senior) voiced concern that the
system was being abused and that some lead lawyers had chosen to hire
several junior lawyers for the price of one, thereby reducing fees to below a
livable wage (whilst maintaining their own fees at the highest level). The ICC
should not permit public funds to be (mis)used in this way.
159. The CSS should introduce minimum fees levels for case managers and legal
assistants according to their years of experience. For example, at the ECCC,
there are four fee levels—US$2,500, US$4,000, US$5,500, and US$6,750
monthly—corresponding to their years of experience (those with 5+ years
receive US$6,750). The ICC should adopt a similar system.
160. Lead counsel should have the flexibility to hire team members with less
experience—and therefore less cost than the standard rates—so long as they
respect the minimum fee levels and remain within the overall budget.

21

Single Policy Document, para 44.
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161. Since the fee levels and living costs are radically different in countries where
investigations take place, the minimum fee levels should not apply to
investigators and resource persons who are hired locally to carry out field
investigations. Lead counsel should simply be required to pay a ‘fair and
reasonable’ rate according to local standards.22
viii. Tax-Free Earnings for Lawyers and Consultants
162. An increase in the fee levels of counsel and assistant counsel would increase
the burden on the legal aid budget. Although the increases would not have a
major overall effect on the ICC budget (the defence legal aid budget in 2016
was only 3.25% of the total), it is worth exploring ways to minimise the burden
on donors.
163. One way could be to amend the host state agreement and make the fees of
independent counsel (and other defence team members) tax-free. This would
have the affect of increasing the value of the counsel fees by around 30%-40%
(tax varies in different countries), which can be factored into any re-calculation
of fees. Removing the tax burden may reduce—or even eliminate—the need to
augment fees levels for counsel and assistant counsel.
164. The Expert did not have the capacity to explore this issue thoroughly as it
would require detailed consideration by a Dutch and/or international tax
lawyer. However, according to preliminary information received (not to be relied
on), there does seem to be a workable solution, utilising the double tax treaties
between states. For example, if the Host State (Netherlands) agreed to exempt
independent lawyers and consultants from Dutch national income tax for ICC
fees, this exemption would (in most cases) exempt lawyers from paying tax on
22

This should align with the UN’s payment of locally recruited staff. Under the “Flemming
Principle” compensation for locally recruited staff should reflect the best prevailing conditions
found locally for similar work.
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their ICC income in their state of residence. This is because the ICC work is
undertaken out of a ‘fixed base’ and, therefore, provides an exception to the
general rule that persons are taxed in their state of residence, on their
worldwide income. The ICC Registry should give further consideration to this
issue.
E. Recommendations
i. Fee levels
Ø The fee levels for defence team members should be recalculated with the
aim of achieving a level that is reasonably equivalent to the salary package
of their counterparts in the prosecution. Proper account should be taken of
staff benefits, professional costs, and income tax;
Ø The fee levels should be within the range established at the other
tribunals;
Ø The fee levels should be augmented to reflect the results of this calculation
(subject to a tax-free agreement being reached).
ii. Professional Uplift
Ø Defence team members conducting the same role should automatically
receive the same uplift for the costs of being a self-employed lawyer. This
uplift should be factored into the hourly and monthly fee rates. Since no
separate calculation would be required, the CSS would no longer require
proof of actual professional expenses.
iii. Minimum Fee Levels
Ø The CSS should introduce minimum fees levels for case managers and
legal assistants according to their years of experience. Lead counsel
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should retain the flexibility to hire team members with less experience—
and therefore less cost than the ‘standard’ rate—so long as they respect the
minimum fee levels and remain within the overall budget;
Ø With regard to investigators and resource persons hired locally for field
missions, lead counsel should be required to pay a ‘fair and reasonable’
fee rate that represents the best prevailing conditions found locally.
iv. Taxation Agreement
Ø To minimise the burden on donor funds, the ICC Registry should attempt
to reach an agreement with the host state to exempt independent lawyers
and consultants from paying tax on ICC income. (Such an agreement
would minimize, or even eliminate, the need to raise fee levels).

IX.

EXPENSES
A. ICC System

165. At the ICC, the legal aid policy provides a maximum expenses budget of €3,000
monthly. The budget must cover travel (to and from The Hague) and
accommodation expenses of counsel and associate counsel. The provision for
automatic DSA whilst in The Hague was (rightly) withdrawn in 2012. (Note:
Under the investigation budget, team members may receive DSA for field
missions.) Miscellaneous expenses such as office supplies, translation costs,
and preliminary expert advice are also included in this budget. All expenses
must be pre-approved by the Registry and receipts submitted to prove
expenditure.
166. The monthly allotment is not automatically provided to the defence teams.
Rather, it is held by the Registry and provided to teams once the expenses have
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been approved and deducted. Unused funds for a given month can be
transferred to future months.
167. Duty and ad hoc counsel are entitled to reimbursement of expenses, such as
costs of travel, accommodation, visas and vaccinations, as long as they do not
exceed the maximum monthly allotment of €3,000.
B. Comparison
168. How does the ICC system compare to the other tribunals?
i. ECCC
169. At the ECCC, foreign co-counsel receive a standard fixed amount of US$500
per month to cover basic expenses throughout their engagement, whether or
not they are physically in Cambodia. There is no separate DSA provision.
170. Travel is budgeted separately. All flights by counsel to and from Cambodia are
covered by the DSS but must be pre-approved. In practice, the DSS budgets for
four round trips per year for foreign counsel.
171. Legal assistants and case managers do not receive a separate amount for
expenses. However, their flights to and from Cambodia are paid at the start
and end of their first and final contract.
ii. ICTY / MICT
172. At the ICTY and MICT, travel and DSA are covered by the Registry and are
subject to prior approval. The current DSA rate for The Hague is US$304 (€275).
173. Counsel and co-counsel are entitled to DSA provided they are not normally
residents in The Hague. Once a member of the defence team has claimed 60
days DSA, his or her DSA rate is reduced by 25%. During pre-trial, counsel are
entitled to three days every month, for either lead or co-counsel. During trial,
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counsel may claim up to 22 days DSA per month providing they work at least
four hours per day.
iii. STL
174. At the STL, the lump sum for travel and DSA is €2,000 per month for counsel
(recruited from outside The Hague), and working on a full time basis. Counsel
and co-counsel also receive a monthly fixed amount of €750 for other expenses.
175. In addition, counsel receives a €5,000 one-off payment when they relocate to
the Netherlands for the proceedings.
C. Consultation
176. The CSS staff expressed frustration at the time spent on processing claims for
expenses.
177. Lawyers felt that the current €3,000 budget was insufficient to cover all the
expenses that fall under this category.
D. Analysis
178. The systems provided at the ICTY and STL are much more generous than at
the ICC. Whilst the STL system provides reasonable compensation for
expenses, the DSA system applied at the ICTY is overly generous (counsel and
co-counsel often receive over €4,500 per month in DSA during trials, which can
last several years). The ICC should aim to find the right balance, bearing in
mind the recommendations vis-à-vis the remuneration levels (see paras 157160).
179. The current ICC expenses budget covers an inelegant mix of (i) professional
expenses (such office costs / stationary), (ii) expenses related to the substance
of the case (such as experts, translation, and (iii) case related personal costs
(such as travel and accommodation). This leads to confusion and risks
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undermining the quality of defence, as counsel may choose to pay for
accommodation rather than an expert or translation. These expenses should be
separated as follows:
*

Professional expenses—such as ‘office costs’ / stationary (see para 140 of
Single Policy Document)—should not be included in this budget at all.
These expenses should already be covered by the uplift for professional
charges.

*

Expenses related to the substance of the case—such as experts,
translation—should fall under a redefined and augmented investigation
and expert budget.

*

Case related personal costs—such as travel and accommodation—should
remain under the expenses budget.

180. Since counsel and associate counsel will—almost inevitably—use the entire
budget, there is little advantage in pre-approving every expense or requiring
proof. (Note: these requirements should be maintained for the investigation
and expert budget). Rather, like the STL and ECCC, a monthly amount should
automatically be added to the compensation package for counsel and associate
counsel, during the period of engagement.
181. During the pre-trial and post-trial phases, this amount should be around €750
per month, for each counsel engaged (reduced when the engagement is less
than full time). During the trial stage, this should be around €1,500 for each
counsel engaged. Any ‘savings’ should be moved over to the new investigation
and expert budget.
182. These amendments are likely to have little or no effect on the overall legal aid
budget. However, they will reduce the administrative burden on CSS and
lawyers. They will also create an appropriate distinction between substantive
expenses and personal expenses.
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E. Recommendations
Ø Redefine the expenses budget so that it covers only case-related personal
costs, primarily travel, and accommodation;
Ø Expenses related to the substance of the case—such as experts and
translation—should fall under the investigation and expert budget;
Ø Counsel and associate counsel should be paid a fixed monthly amount for
expenses for the period of their engagement. During the pre-trial and
post-trial phases, this amount should be around €750 per month, for each
counsel engaged full time. During the trial stage, this should be around
€1,500, for each counsel engaged. The provisions requiring counsel to
obtain pre-approval and prove expenses should be removed;
Ø The ‘savings’ from the expenses budget (€3,000 minus the amount paid)
should be moved into the investigation and expert budget.

X.

ADMINISTRATION OF THE LAS: PROCEDURES FOR PAYMENT OF
LEGAL FEES
A. LAS Administration—Overview
i. Consultation

183. Whilst the defence counsel and legal assistants recognised the considerable
burden placed on CSS, the vast majority of them were dissatisfied with the
administration of the LAS. In response to the Questionnaire: “In general terms,
do you feel that the LAS has been administered fairly, efficiently and
effectively?” All respondents, without exception, answered in the negative.
Lawyers felt deeply frustrated by what they considered to be a fundamental
lack of understanding of defence work on the part of CSS management. Almost
all stated that they wasted many hours justifying requests for resources that
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were obviously necessary, and most felt that the CSS acted arbitrarily,
favoured some counsel over others, and lacked transparency.
184. For their part, the CSS staff felt over-burdened by tedious, labour intensive
tasks and complained about the lack of modern IT system to help administer
fees. Some CSS staff recognised that many of the administrative procedures
were unnecessary and / or inefficient, but stated that these were imposed on
them by other sections, such as Finance / Human Resources. Register staff
outside the CSS complained that it was difficult to know “what goes on”
within the CSS and how it functions.
185. A diplomat interviewed by the Expert felt that the Registry / CSS provided
insufficient detail on how the legal aid budget was spent—diplomats only
received a global figure. Several interviewees felt that this lack of information
had made the legal aid for defence “an easy target” for the budget cuts in 2012.
ii. Analysis
186. Whilst CSS has staff who are clearly skilled, dedicated and hard working
(including the acting head of the legal aid unit), the section as a whole lacks
vision, direction, and strategic management. The LAS procedures are
bureaucratic, lacking in transparency, and—at times—irrational. As a result,
the section’s relationship with counsel and junior team members seems to be
strained (at least with those interviewed). The inefficiencies have wasted
time—both for CSS staff and lawyers—on administration that adds little or
nothing to the financial monitoring and on unnecessary administrative
disputes.
187. The frustration of CSS is thus understandable. Administering legal aid can be a
thankless task, but particularly when the section lacks forward planning, is
overburdened, and lacks a modern IT accounting system. Many counsel still
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submit handwritten timesheets, which must be assessed and entered manually
into the CSS system. It is difficult to know whether and to what extent the CSS
is understaffed because the current LAS procedures are overly burdensome.
Streamlining these procedures will increase the efficiency, enabling CSS to
administer more teams with the same staffing levels. If and when the
recommendations have been implemented, it will be easier to determine the
resource needs of the CSS.
188. The frustration of lawyers is also understandable. Whilst the CSS should not be
a ‘push-over’ when faced with defence team requests for resources, it should at
least start by appreciating defence needs. Currently, this is lacking.
189. CSS would benefit from ensuring that key staff members have practical
experience working on international crimes cases, in order to “ensure that team
members are effectively providing professional services [...] before payment is
released.”23 Staff lawyers who have undertaken investigations, drafted legal
documents, and analysed evidence, would be in a better position to assess
properly the resource needs of a legal team, and to develop an efficient and
effective LAS over time. A concrete understanding of what resources a defence
team requires (and does not require), would help ensure that legitimate
resource requests are processed speedily and—importantly—that
unreasonable requests / claims are rejected swiftly. It would also reduce the
number of disputes and thus save time for the lawyers, CSS, and relevant
judicial chambers. If the LAS evolves to include assessments of case complexity,
this enhanced capacity will become essential.

23

Single Policy Document, para 124.
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190. The CSS has previously been involved in training sessions for counsel and
assistants on substantive issues. This responsibility should move to the OPCD
in conjunction with ICCBA.
iii. Recommendations
Ø CSS should re-invent its management style with the aim of being more
responsive to Registry requests, and more service-oriented towards
lawyers;
Ø CSS should provide more detail in budgetary documents on how the legal
aid is spent to ensure that the ASP, diplomats, judges, and others are
better placed to make decisions on the LAS;
Ø The Registry should provide CSS with a new IT system (with training) to
administer the budgets and fee claims;
Ø The qualification requirements for key staff of CSS involved in assessing
resource needs of a legal team should include substantive experience
working on international crimes (or other complex criminal) cases;
Ø The responsibility for training counsel should be passed to the OPCD and
ICCBA.

B. List System
i. ICC System
191. Like the other tribunals, the ICC has a list system whereby counsel and legal
assistants who seek to represent defendants through the legal aid system, must
first apply and be accepted onto a pre-approved list. The ICC list of counsel

67
LAS Report, Jan 2017
Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469

currently has over 600 lawyers. The list is then (in theory) provided to indigent
defendants to select their counsel.
ii. Consultation
192. The majority of counsel surveyed felt that the application process for the list was
overly burdensome. Many complained that it could take over one year for their
applications to be processed. CSS staff also complained that the applications
took too much of their time to process.
193. Many lawyers were concerned at the lack of transparency in the process for
selecting counsel—whether for suspects or witnesses—including duty and ad
hoc counsel. Many questioned how counsel were selected and on what criteria.
They described the system as “opaque.” Both CSS staff and defence teams were
of the view that the defendants had not selected their counsel from the full list
of lawyers—rather they had selected counsel who had been recommended (for
example, by another defendant), or one who had directly contacted the
defendant or his family (sometimes before arrest). It was suggested that certain
counsel must have received confidential information about upcoming arrests—
leaked from the OTP—allowing contact with the suspect before arrest.24
iii. Analysis
a. The Application Process
194. The system for administering applications should be streamlined. Taking over
six months to process an application is unacceptable and gives a bad ‘first
impression’ of the ICC. Some of the documentation that must be submitted
with the application is overlapping or unnecessary. To reduce the burden on
lawyers and CSS staff alike, the documentation requirements should be
24

The Expert is not in a position to confirm this allegation, but the CSS should be alive to this
issue and be prepared to investigate.
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reduced to what is, in the vast majority of cases, necessary. For example, there
will be very few circumstances in which a birth certificate will be required in
addition to a passport and a certificate of good standing. And professional
liability insurance should not be required to be on the list (the requirement
should kick-in once selected). If necessary, the CSS can request further
documentation on a case-by-case basis.
195. The CSS’s review panel should be replaced with a more efficient system. For
example, one CSS administrative staff conducts a ‘first review’ of the
application (and requests any missing documents from the lawyer) then one
CSS professional staff makes a ‘second review,’ confirming or rejecting the
finding of the first reviewer. In the (rare) cases where the first and second
reviewers disagree, a final review by the head of CSS may be required.
b. Assignment of Lawyers
196. According to CSS, defendants claiming indigence are provided with a folder
with CVs of all the 600 or so lawyers on the list. After time to review, the
defendant notifies CSS of his or her choice of counsel. CSS then contacts the
selected lawyer, verifies availability, and assigns him or her to the case.
However, in practice, defendants rarely (if ever) select from the list, but rather
on the basis of another personal connection or recommendation.
197. Providing defendants with the entire list of 600 counsel is counter-productive.
Given such an overwhelming choice it is unsurprising that defendants prefer
to select a lawyer who has been recommended or who has been in touch with
his or her family. A recommendation can be helpful (and free choice of counsel
must be respected) but it should not completely replace the list system, as it
seems to have done. Instead, CSS should introduce a system whereby
defendants are provided with a much-reduced list of lawyers (25 or so) who
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meet a set of criteria provided by the defendant. It is essential that the reduced
list be compiled in an objective and transparent way, guarding against
cronyism. So far as possible (and within the set of criteria provided by the
defendant) this list should include lawyers from a range of jurisdictions and
respect a gender balance. The CSS should consider excluding lawyers who are
currently engaged in an ICC, based on a lack of availability. A fresh ‘reduced
list’ should be compiled for each new defendant. The ICCBA could assist
develop this process to ensure that it is fair and transparent.
iv. Recommendations
a. The Application Process
Ø The list of documents to be submitted with an application to the list
should be revised and reduced;
Ø The CSS should set an internal deadline of two months for dealing with
new applications. Applications that have not been dealt with within this
deadline should be considered ‘constructively dismissed’ and open to an
immediate internal appeal;
Ø The CSS should replace its ‘review panel’ with a more efficient system.
b. Assignment of Lawyers
Ø The CSS should introduce a system whereby indigent defendants are
provided with a reduced list of lawyers who meet a set of criteria
provided by the defendant. This system should apply to other persons
requiring representation through the LAS, such as certain witnesses.
Ø The system should be fair, transparent and open to monitoring (for
example, by the ICCBA).
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C. Legal Services Contract
i. ICC System
198. At the ICC, there is no legal services contract. According to the CSS, the
‘contract’ is between the client and the lawyer, although this is not in written
form.
ii. Comparison
199. At the ECCC and STL, lawyers assigned to represent suspects under legal aid
sign a ‘legal services contract’, which details the terms of the engagement.
Other team members (international legal assistants, case managers,
consultants) work under UN consultancy contracts (e.g. ECCC, STL) or staff
contracts (e.g. STL).
iii. Consultation
200. Lawyers expressed frustration about not having a contract or some form of
‘pay slips.’ Not only did this leave the terms of employment ill defined, but it
also left defence team members struggling to open bank accounts and to rent
apartments in The Hague.
iv. Analysis
201. The contract to provide legal services under the LAS should be between the
ICC (the Registry) and the individual defence team members (not between
counsel and client). The CSS should introduce a written contract with
provisions clarifying the roles of responsibilities of both parties. The terms of
the contract can, to a large extent, be borrowed from the other tribunals.
v. Recommendations
Ø The CSS should introduce a legal services contract to be signed by each
lawyer and legal assistant who is assigned to represent defendants under
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the LAS;
Ø The CSS should provide standardised official payment slips to each
defence team member detailing the amount paid per month.
D. Pre Trial Fee Claims
i. ICC System
202. At the ICC, before each phase, or every six months, counsel must submit an
action plan for approval detailing all the upcoming activities for the team. At
the end of the six-month period, counsel submits an implementation report,
stating what actions have been undertaken.25
203. At the end of each month, counsel and each team member submit a monthly
timesheet detailing the work done. Notwithstanding the number of hours
itemised in the timesheets, the team members are paid the same ‘monthly
lump sum’ according to a pre-agreed monthly fee. Therefore, team members
are not paid according to the actual number of hours worked / claimed.26
204. There are two exceptions to the monthly lump sum system: First, periods of
‘reduced activity.’ During these periods, remuneration is determined on the
basis of hours actually worked up to a monthly ceiling, based on detailed
timesheets. Examples of periods of reduced activities include the period
between closing statements and the trial judgement; a stay, suspension or other
protracted delays in the proceedings; and the waiting period after an appeal
against the confirmation of charges by a Pre-Trial Chamber.

25

Single Policy Document, para 22.
If Counsel or a team member is appointed after the first of the month a pro rata calculation of
the monthly lump sum is applied to that month.
26
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205. Second, when counsel are assigned in two ICC cases, paid under the LAS. In
these instances, counsel fees for the second case will be capped at 50% of the
full fee.
ii. Comparison
206. How does the ICC system compare to those at the other tribunals?
a. ECCC
207. At the ECCC, before the start of each month, co-lawyers submit a monthly
action plan with the number of hours predicted to be worked for each category
of tasks. This action plan is provided in a standard format with a list of 10
different task categories. The action plan is pre-approved by the DSS before the
month starts.
208. At the end of the month, co-lawyers must submit hourly timesheets noting the
hours worked and on which task. The DSS pays hours actually worked that it
deems necessary and reasonable within the maximum limit (110 or 150 hours
depending on the stage)—it may reduce the hours claimed that are considered
unnecessary or unreasonable.
209. Other team members (legal assistants, case managers) do not have to complete
action plans, but submit daily work reports. At the end of their contracts and
before renewal (usually every six months), the co-lawyers must confirm they
are satisfied with their performance.
b. ICTY / MICT
210. The ICTY has opted for a lump sum system for the entire phase. A fixed
amount is allocated for the first two sub-phases; the amount allocated in the
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third sub-phase is dependent on case complexity.27 The lump sum is divided
by the number of months (predicted) and distributed monthly. If the stage
extends longer than predicted, the lump sum does not increase.
211. For monitoring purposes, lead counsel must submit a ‘work plan’ at the start of
the phase and progress reports every four months thereafter. At the end of the
pre-trial phase, an ‘end of stage report’ must be submitted with timesheets for
each team member outlining the tasks undertaken. Although defence team
members are not paid on an hourly basis, this helps to ensure that team
members who have been paid have, in fact, been working on the case.
212. The system is designed to provide lead counsel with maximum flexibility in
the use of resources. Counsel is responsible for the efficient management of
resources but has all flexibility to request the assignment of members of the
defence team in a manner that best suits the needs of the team. The MICT has
maintained this system.
c. STL
213. Counsel must submit a ‘General Case Approach’ document to cover the entire
pre-trial phase. Counsel must then submit an update to this document every
three months. The defence office will approve work considered to be necessary.
214. During the pre-trial period stage 1 (from assignment until three months before
trial), counsel and co-counsel work on an hourly basis and can claim up to 130

27

The ‘complexity’ takes into account the following factors:
*
*
*
*
*
*

The position of the Accused, including within the political/military hierarchy;
The number and nature of counts in the indictment;
Whether the case raises any novel issues;
Whether the case involves multiple municipalities (geographical scope);
The complexity of legal and factual arguments involved; and
The number and type of witnesses and documents involved.
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hours per month. Unused hours can be carried over to subsequent months (up
to 175 hours can be claimed in a given month using carried over hours).
215. Counsel must submit an invoice that details the numbers of hours of worked
on each task. The defence office pays counsel and co-counsel for hours actually
worked.
iii. Consultation
216. Most CSS staff felt that action plans and timesheets were necessary at the pretrial stage to monitor properly the legal aid spending.
217. Lawyers’ had differing opinions. Several preferred an ICTY system of a lump
sum for the entire stage with maximum flexibility and minimum
administration. Others recognised that action plans and timesheets were “a
necessary evil” at the pre-trial stage. One view that remained consistent
amongst lawyers was that the LAS involves far too much CSS discretion—
“everything is a negotiation on the basis of unwritten rules.”
i. Analysis
218. The current system of six monthly action plans, monthly timesheets, and an
automatic monthly lump sum payment, has several shortcomings.
219. The greatest concern is that the system does allow for proper financial
accounting. Under the current system, each defence team member completes a
monthly timesheet, with minimal detail, showing the number of hours worked
and on what tasks. The CSS pays each team member a standard ‘monthly lump
sum’ representing one month’s payment. The Single Policy Document
provides this justification:
The rates detailed in the above table are paid monthly as fees to team
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members. With the exception of the professional investigator and the
resource person, payment for the other team members is based on the
assumption that each team member guarantees a full-time commitment to
the case to which he or she has been appointed. This lump-sum payment
policy has been set primarily with the interests of suspects, accused
persons and victims in mind, and secondly, to reasonably justify a lumpsum payment scheme. (Para 81)
220. What is most problematic is that the same monthly lump sum is paid
irrespective of the number of hours actually worked or claimed. In other words,
if lawyer X submits a timesheet in January showing that he or she worked 150
hours, and a timesheet in February showing that he or she worked 15 hours,
the CSS will pay the same monthly lump sum for both January and February.
The CSS confirmed that, so long as the team member can show that he or she
has worked some hours (‘even one hour’), then he or she is paid the entire
monthly lump sum. This renders the hourly timesheets pointless and can lead
to overpayment.
221. Another concern is that the policy is based on the often incorrect “assumption
that each team member guarantees a full-time commitment to the case to
which he or she has been appointed.” There will be occasions during pre-trial
when all team members are working full time. But there will be many phases
when they are not, particularly lead counsel. In fact, many counsel juggle cases
with other international tribunals. And some counsel have second or third
cases at the ICC. This is not a problem in itself—experienced counsel can
manage effectively several teams when not in trial—but this reality should be
factored into the LAS.
222. The ICC should introduce a system similar to the STL. Under that system,
counsel submit a broad action plan at the start of the pre-trial phase, which is
updated every three months. The defence office approves work that is
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considered reasonable and necessary. At the end of each month, counsel
submit hourly timesheets detailing the work done and the number of hours
worked on each task. Lawyers are paid for the work actually done, up to the
maximum ceiling, for work that is deemed reasonable and necessary.
223. At the later stage of the pre-trial phase (such as at the confirmation of charges
or three moths before trial), the system of automatic monthly payments could
commence, as outlined below for the trial stage.
224. The main advantage of this system is that it provides for greater accountability
at the pre-trial stage where work levels can vary considerably. Lawyers are
paid for work actually done, rather than an automatic monthly lump sum that
(often incorrectly) assumes lawyers are engaged full time. The CSS would need
to determine the maximum hourly ceilings according to the stage in the
process: at the ECCC, it is 110 hours in the early pre-trial stage and 150 in later
pre-trial stage; at the STL, it is 130 in the early stages and full time from three
months before trial.
225. For counsel engaged on more than one case under the LAS, the automatic
(50%) payment for the second case would no longer apply. Instead, the counsel
would submit timesheets for each case and be paid according to hours worked,
up to a maximum ceiling (combining both cases).
226. The main disadvantage of paying for hours actually done is that it increases
the administrative burden on both CSS staff and lawyers. However,
considering that many other recommendations in this Report reduce the
administrative burden (notably the recommendations to remove the
requirement for timesheets during trial and appeal), this extra burden would
be manageable.
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227. One way to minimise the administrative burden would be to pay the legal
assistants and case managers in full, without the need for timesheets,
providing they work at the seat of the Court.
228. This system will likely reduce the cost of legal aid. The amount of savings will
depend on the maximum ceiling set by CSS.
iv. Recommendations
Ø Replace the current ‘monthly lump sum system’ with an hourly timesheet
system modeled on the system applied at the STL during pre-trial stage 1;
Ø Lawyers should be paid according to the number of hours actually
worked (once approved), on each case;
Ø The CSS should determine monthly maximum hourly ceilings according
to the stage of the case;
Ø Detailed timesheets should not be required for legal assistants and case
managers who work at the seat of the court.
E. Trial Fee Claims
i. ICC system
229. The system of actions plans, implementation plans, monthly timesheets, and
monthly lump sum payments described in the pre-trial section is applied
throughout trial, except during periods of reduced activity.
ii. Comparison
230. How does the ICC system compare to those at the other tribunals?
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a. ECCC
231. At the ECCC, once trial has started, as a general rule lawyers are no longer
required to submit an action plan or a detailed hourly timesheet. Rather, at the
end of each month lawyers simply submit a ‘fee claim’ for 150 hours. Extra
hours above 150 are not compensated. This fee is paid until the end of trial.
232. As an exception, if there is a break in trial longer than 30 days lawyers have
been required to revert back to the action plan and hourly timesheet system
and are paid for the actual hours worked.
233. Other team members (international legal assistants, case managers, and other
consultants) continue with the same system as pre–trial, namely, they are paid
a fixed fee.
b. ICTY / MICT
234. The ICTY applies a lump sum system for the entire phase. The monthly
amount is based on the case complexity. A lump sum amount is distributed
monthly. If the trial extends longer than predicted, the monthly lump sum is,
as a general rule, continued until the end of trial. (As an exception, if the trial
is postponed and no work is required, then the lump sum may not be extended
for that period).
235. There is no requirement for a ‘work plan’ at the start of the trial phase or for
progress reports. However, at the end of the trial, counsel must submit an ‘end
of stage report’ with basic timesheets for each team member outlining the tasks
undertaken.
236. The MICT has maintained this system.
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c. STL
237. During the trial stage (and stage 2 of the pre-trial phase) all defence team
members are paid a monthly fee representing full time work. To receive full
payment, counsel must attend the STL for at least 11 days per month (50% of
the time), otherwise his or her fees are adjusted accordingly to the days spent
at the STL.
238. Counsel and co-counsel will be paid at the end of each month upon submission
of a monthly invoice. When counsel work at the STL, detailed timesheets are
not required. When counsel work away from the STL, they must provide
greater detail.
iii. Consultation
239. Senior staff in the CSS considered that action plans and timesheets were
unnecessary once trial had started. However, they had been required to
maintain this system by other sections within the Registry (such as Finance).
240.

Independent lawyers were largely in agreement that action plans and
timesheets took up too much time and, in any event, the CSS were in no
position to verify the reasonableness of the work done.
iv. Analysis

241. Once trial has started, requiring counsel and legal assistants to provide
detailed action plans and to complete detailed hourly timesheets is—as a
general rule—an unnecessary administrative burden. These requirements do
not help the CSS to manage the LAS. This is because, at the trial stage, the
workloads of counsel and legal assistants are evident from the trial process
itself—it is a full time job for the entire team.
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242. In practice, the CSS rarely rejects the actions plans submitted by teams at the
trial stage or questions the timesheets. As with the pre-trial stage, the ‘lump
sum’ monthly fee is paid whatever hours are claimed on the timesheet.
243. Therefore, as a general rule, action plans and detailed timesheets for all team
members can be dispensed with once the trial has started, until the closing
arguments. Instead, team members should be required to submit a simple
‘monthly fee claim’ with a declaration that they have continued to work full
time on the case. Each team member should then be paid the agreed monthly
fee.
244. There may be two exceptions to this general rule: First, during periods of
reduced activity, e.g. when trial is postponed for an extended period. If this
postponement is greater than two months, the teams should go to a system of
hourly timesheets, being paid on the basis of hours actually worked (starting
from the third month of postponement). For postponements of less than two
months, the CSS should apply a reasonable assumption that the team
continues its preparation for the rest of trial on a full time basis.
245. Second, when core team members are not present at the ICC for extended
periods during trial. The CSS should determine the nature of the ‘extended
period’ (at the STL, it is 50% of the time). During such periods of absence, team
members should go to a system of hourly timesheets and be paid for hours
actually worked.
246. These changes will decrease the administrative burden on both CSS staff and
defence teams, without increasing the legal aid budget.
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247. The CSS should consider introducing this system at the later stages of the pretrial phase, such as following the confirmation of charges or three months
before trial.
v. Recommendations
248. Once trial has commenced;
Ø Remove the requirement for defence team members to submit action
plans;
Ø Remove the requirement for defence team members to submit detailed
hourly timesheets, subject to the two exceptions (below). Instead, team
members should submit basic invoices;
Ø Pay team members the monthly fee according to the agreed monthly lump
sum rate, representing 150 hours of work;
Ø If a trial is postponed for more than two months, require the team
members to submit hourly timesheets (from month three). Payment
should be on the basis of the hours actually worked;
Ø If core team members are not present at the ICC for extended periods
during trial, require the team members to submit hourly timesheets and
pay on the basis of actual hours worked
Ø The CSS should consider introducing this system also at the later stages of
the pre-trial phase, such as following the confirmation of charges or three
months before trial.
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F. Appeal Stage Fee Claims
i. ICC System
249. The system of actions plans, implementation plans, monthly timesheets, and
monthly lump sum payments described in the pre-trial section is applied
throughout the appeal phase, except during periods of reduced activity.
Comparison
a. The ECCC
250. Once the notice of appeal is filed, teams continue on a monthly full—time basis
(therefore, the amount of fees will ultimately depend on the duration).
b. The STL
251. The STL has designed a lump system for counsel and co-counsel with three
stages. The amount of lump sum awarded to counsel does not depend on the
duration, but on whether it is an appeal against sentence or conviction,
acquittal, or both. The legal assistant, case manager and interpreter continue to
be hired on a full time basis.
c. The ICTY / MICT
252. The ICTY system allocates a maximum number of hours for counsel and the
support team for the entire phase, based on the complexity of the case. In other
words, it applies a maximum ceiling of available hours. The team is required to
submit timesheets and is paid on the basis of actual hours worked, up to the
ceiling. In most cases, the teams reach the maximum ceiling.
253. Complexity is determined on the basis of the following factors:
*

The position of the accused, including within the political or military
hierarchy;

*

The number and nature of the grounds of appeal;
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*

Whether the Office of the Prosecutor and/or any co-accused has filed an
appeal, to the extent their appeal affects the accused;

*

Whether the appeal raises any novel legal issues that have not been
addressed by jurisprudence, and the nature of such novel legal issues;

*

The complexity of the legal and factual issues involved;

*

The length of the trial judgement;

*

The number and type of documents, exhibits and witnesses relevant to the
Appeal;

*

Whether new evidence will be heard or admitted on appeal;

*

The sentence imposed by the Trial Chamber; and

*

Any other factor lead counsel deems relevant to facilitate the Registry’s
decision.

254. The MICT has adopted a full lump sum per stage system. The teams are paid
the lump sum regardless of the actual hours worked. Lead counsel can
distribute the lump sum as he or she sees fit. The lump sum is determined on
the basis of complexity, using the twenty years experience at the ICTY and
ICTR to assess the correct level of resources required.
ii. Consultation
255. The CSS staff and lawyers alike were in favour of a total lump sum system for
the appeal phase.
iii. Analysis
256. Compared to the pre-trial and trial stage, the type and amount of work
required for an appeal is relatively predictable. This makes it suitable for a lump
sum payment for the entire appeal, providing there is the possibility to
increase or decrease the lump sum in exceptional circumstances. This is the
model adopted at the MICT and STL.
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257. There are several advantages of a total lump sum system for appeal:
*

Reducing the administrative burden on the CSS and lawyers;

*

Allowing greater budgetary control and predictability;

*

Encouraging defence teams to use their funds carefully and to be more
efficient.

258. To amount of total lump sum should be determined by the size and complexity
of the case. The complexity principles applied at the ICTY / MICT can be
adapted and applied at the ICC.
259. Since there have been few ICC cases, it is difficult to assess the level of funding
required for a given appeal. Accordingly, guidance may be sought from the
experience at the ICTY and ICTR and adapted accordingly.
260.

The total lump sum system should retain some level of flexibility, both to
increase and decrease the total fund, as circumstances demand. These would
include, for example, an increase if the prosecution seeks to amend the appeal
by adding more grounds; or, a decrease if the defence withdraws its appeal.

261. A total lump sum need not mean a total lack of accountability. Lawyers and
legal assistants alike have expressed concern that providing lead counsel with
complete control over funds can lead to exploitation of junior team members.
The ICC has a responsibility to ensure that this does not happen. Therefore,
once the total lump sum level has been set, lead counsel should be required to
submit a ‘team composition plan’ outlining the team members and their
proposed fee levels. This plan should be approved by the CSS before any funds
are released. Fee levels of team members should remain with the limit set by
CSS for the pre-trial and trial phases (see paras 157-160).
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iv. Recommendations
Ø Introduce a total lump sum system for the appeal stage. The amount
should be based on the size and complexity of the case, following the
criteria used at the ICTY;
Ø The total lump sum system should retain some level of flexibility, both to
increase and decrease the total fund, in exceptional circumstances;
Ø The CSS should require counsel to submit a ‘team composition plan’—
outlining the team members and their proposed fee levels—to be
approved by CSS (ensuring minimum fee rates for junior staff).
G. Reparations Stage Fee Claims
i. ICC System
262. The system of actions plans, implementation plans, monthly timesheets, and
monthly lump sum payments (described above in the pre-trial section) is
applied mutatis mutandis throughout the reparations phase, except during
periods of reduced activity.
ii. Analysis
263. The reparations stage requires significant input from the victims’ teams but
less work from the defence. Like the appeal phase, the type and amount of
work required for reparations is relatively predictable, making it suitable for a
lump sum payment for the entire phase. Again, there should be some
flexibility, with the possibility to increase or decrease the lump sum in
exceptional circumstances. And lead counsel should be required to submit a
‘team composition plan’ for approval, with the team members and their
proposed fee levels.
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264. To amount of total lump sum for this phase should be determined by the
complexity of the case, using prior experience at the ICC.
iii. Recommendations
Ø Introduce a total lump sum system for the reparations stage. The amount
should be based on the likely hours required by the defence team;
Ø The total lump sum system should retain some level of flexibility, both to
increase and decrease the total fund, in exceptional circumstances;
Ø Require counsel to submit a ‘team composition plan’—outlining the team
members and their proposed fee levels—to be approved by CSS (ensuring
minimum fee rates for junior staff).
H. Article 70 Cases
265. As a general rule, Article 70 cases will require considerably work than cases
brought under Article 5. The level of resources should be reduced accordingly,
whilst maintaining some flexibility. This should be achieved by:
Ø Limiting the team composition—in many cases, a counsel and a field
investigator should be sufficient during the pre-trial phase, depending on
the allotment of hours. At trial, a single counsel should be sufficient.
Ø Allocating fewer hours for the monthly ceiling during the pre-trial stage;28
Ø Allocating a significantly reduced lump sum for the appeal phase.

28

Hourly/monthly fee levels should remain the same.
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266. Since there has been few Article 70 cases to date and they have the potential to
vary considerably in terms of size and complexity, the CSS should maintain a
flexible approach.
I. The Role of the OPCD
i. ICC System
267. As international criminal tribunals have developed, it has become generally
accepted that an internal defence office serving the interests of the defence is a
necessary part of the institutional structure. Defence offices have acted as the
voice of the defence both internally and externally, commented on rule
amendments, provided substantive legal input on issues of general importance,
represented suspects prior to the assignment of lawyers, assisted defence
teams on substance, and acted as the institutional memory for the defence.
Defence offices may thus have an impact on legal aid spending. At the ICC, the
OPCD acts as the internal defence office.29
ii. Consultation
268. Amongst independent counsel interviewed for this Report there was a general
consensus that the OPCD had provided valuable assistance to counsel—
particularly in the early years of the ICC—and had successfully carved out a
reputation for independence. There was also a feeling that ‘it could do more’ to
assist teams, such as collating and summarising relevant decisions more
effectively. Independent lawyers were of the view that bolstering the OPCD’s
resources would not (and could not) have the effect of reducing the legal aid

29

The question of whether the current mandate of the OPCD should be combined with the
administration of the defence LAS is beyond the scope of this Report. Clearly, such a broader
mandate is possible, as demonstrated by the STL and ECCC. Whether it is preferable is another,
more complex, question.
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burden since very few responsibilities could be delegated to non-team
members.
269. The Bureau,30 ICC staff, and defence counsel all expressed a desire for greater
transparency in the work of the OPCD.
iii. Analysis
270. Whilst any substantive defence office necessarily needs to be independent on
issues of substance, this does mean that it should be ‘unaccountable’. On the
contrary, an independent defence office will bolster its standing with
stakeholders if it details its services and outlines its ongoing tasks and
accomplishments, on a regular basis. This can easily be done without revealing
confidential information. Enhanced transparency would also facilitate defence
teams’ access to OPCD’s services and encourage suggestions for improvement.
iv. Recommendations
Ø The OPCD should aim to be more transparent by providing greater details
of its services, on-going tasks, and accomplishments on a regular basis.

30

See, e.g., ICC-ASP/12/29 Report of the Bureau on legal aid.
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PART III: LEGAL AID FOR VICTIMS
I.

INTRODUCTION
A. LAS for Victims—Overview

271. Legal aid for indigent defendants is mandatory (subject to the right to selfrepresentation). However, the provision of legal aid for indigent victims is
discretionary—indigent “victims may receive assistance from the Registry,
including, as appropriate, financial assistance.”31 The Registrar (in consultation
with the Chambers, where appropriate) shall determine the type of
assistance.32
272. In practice, the Pre-Trial and Trial Chambers have applied their discretion to
mandate several models for victims’ representation. These have included a
combination of different team compositions using external counsel and
consultants, in conjunction with OPCV staff acting as counsel and assistants.
The models included representation for individual victims/groups as well as
‘common legal representatives.’ In some cases and at certain stages of the
proceedings, the lead victims’ representative encompassed an external counsel
acting with the support of external consultants and OPCV assistants. In other
cases, an OPCV lawyer led the team with the support of external consultants
and OPCV assistants. In early cases, the representation of victim applicants
(usually represented in court by OPCV up to the confirmation of charges) and
victim participants (usually represented by external counsel after the
confirmation of charges) was more or less distinguished. Until recently, OPCV
did not lead the representation of victim participants at trial. In current cases,
the OPCV is now mandated to lead the representation of victims throughout
31
32

Rules of Procedure and Evidence, Rule 90(5).
Regulations of the Court, Regulation 83(2).
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the entire process, including during trial, appeal, and reparations stages.
273. It is not necessary to detail all the different models applied at the ICC. Suffice
to say that the system is still evolving and there is no set model. There are no
sufficiently established principles that would enable one to predict which
model will be mandated in a given case. There are two parallel financial
systems to support victims at the Court—one managed by the CSS through the
LAS for external counsel and contractors, and the other managed through the
OPCV’s budget. In most cases, teams have drawn from both sources.
274. Finding the right system for victims’ representation is not an easy task. There
are few useful precedents if any. And each case tends to present new
challenges. It is not surprising that judges have tested a range of models and
that the Registrar’s ReVision process has attracted a variety of views.
B. Part III Limitations
275. The Expert’s mandate is confined to an assessment of the LAS—its efficiency
and effectiveness. It does not include advice to judges on the best model for
victims’ representation, or advice to the Registrar on the structural issues
debated during the ReVision process.
276. Furthermore, with so much fluidity and unpredictability, it is not possible to
provide specific recommendations on all aspects of the LAS for victims. Rather,
the Report will address some of the main challenges that have arisen in cases
so far, and provide a set of general recommendations.

Many of the

recommendations included in Part II of this Report (LAS for defence), may be
applied, mutatis mutandis, to the LAS for victims.
277. What seems certain is that a more stable and predictable model for victims’
representation (whatever that may be) would facilitate greater efficiency for
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the LAS. It would help the CSS to develop its own processes and plan its
budgets. It would enable victims’ teams—whether headed by external counsel
or the OPCV—to organise their work more effectively. A predictable model
would help alleviate the apparent competition between external counsel and
the OPCV; it would promote better-working relationships between all those
dealing with victims’ issues. Moreover, perhaps most importantly, an
established model would allow actors to give victims a clearer sense of what to
expect from the ICC proceedings and to manage better their expectations.

II.

CONSULTATION

278. Read together, external lawyers, legal assistants, case managers, and ICC staff
interviewed for this Report raised four main concerns. Firstly, that there were
too many ICC sections working on victim issues and the parameters of their
responsibilities were not sufficiently clear.
279. Secondly, the evolving and unpredictable nature of victims’ representation has
led to an unhealthy competition between external counsel and the OPCV,
primarily relating to the issue of who should lead the representation and
manage the teams. External lawyers thought (rightly or wrongly) that the
OPCV had attempted to usurp the role of external counsel by taking unfair
advantage of its institutional connections. The head of OPCV was of the view
that victims’ teams benefit from the inclusion of external lawyers from the
situation country, but not necessarily to lead the teams.
280. Thirdly, external lawyers expressed that they were not granted sufficient
information on the available budget to plan their work and teams accurately.
They complained about the lack of transparency in the allocation of resources
and clarity on the role of field assistants (i.e. what work they could be paid for).
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These lawyers also expressed a lack of clarity on what kinds of field expenses
entitled them to receive reimbursements. Accordingly, they had to fight for
“every little cost,” the reimbursements were sent months after the event, and
they did not include any specification as to which costs were being reimbursed.
281. Lastly, in general terms, lawyers were concerned that the CSS failed to
appreciate fully the role of victims’ teams, especially the fieldwork necessary to
keep victims properly informed. Consistent with the view of defence lawyers,
victims’ lawyers found their dealings with the CSS to be frustrating and
timewasting.33

III.

INDIGENCE DETERMINATION
A. Discussion

282. The process for assessing the indigence (or otherwise) of victims has not been
consistent. Different approaches have been applied in various situations. In
some early cases, once the victims completed their initial application forms
(with VPRS), their representatives were required to go back out into the field to
ask the victims (numbering in the hundreds or thousands) to complete
complex financial disclosure forms. In later cases, an expedited process was
introduced, but it still required Court resources to collect and assess the
financial information of victims to determine indigence.
283. Those interviewed for this Report agree that the assessment of victims’
indigence has been a waste of time and resources. The Expert agrees. In almost
33

A former case manager stated: “By way of example, as a case manager, I spent between 60 and
80 per cent of my time dealing with legal aid requests, reports, queries and exchanges with CSS.
That was not the description of my job, but needed to be done. At certain points in time, the
whole team spent more than half of its time dealing with CSS. That was in my view a major
waste of resources and a sign of misadministration.” One senior lawyer put it: “Dealing with CSS
was the most frustrating experience of my professional life”.
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all cases that come before the ICC, the process of assessing victims’ indigence is
likely to cost considerably more than could be saved by requiring non-indigent
victims to contribute to the cost of representation. Since the primary purpose of
assessing indigence is to reduce the financial burden on the LAS, the process
amounts to a false economy and an unnecessary drain on donor funds.
284. There are several reasons why this process is unlikely to provide any financial
benefit in the context of ICC victim participation. Firstly, all (or almost all)
victims are likely to be indigent. Secondly, in the rare cases where there are
non-indigent victims, their assessed proportion of the legal aid bill is unlikely
to be greater than the cost of assessing indigence of all the victims.34 Thirdly, if
victims are assessed to be non-indigent and asked to pay significant amounts
towards the groups’ legal aid bill—with no promise of getting the money back
in reparations—they may well choose to withdraw their application.
285. Apart from the resource burden of collating information and assessing
indigence, the financial disclosure process may be insulting (or even retraumatizing) to victims of mass atrocities, the vast majority of whom are
desperately poor. Asking destitute refugees in sub-Saharan Africa to reveal the
value of their properties and declare the extent of their share ownership is, at
best, insensitive, and does not give a good impression of the ICC’s contextual
understanding.
286. For the above reasons, the ICC should apply a presumption of indigence for all

34

By way of example, if the assessed cost of legal representation was €500,000 for the case and
the size of the group was 100 victims, the assessed contribution for each non-indigent victim
would be €5000. If the size of the group was 1,000 persons, the assessed contribution for each non
indigent victim would be €500. The cost of paying ICC staff or contractors to meet with hundreds
or thousands of victims in the field to complete of forms, to assess the data, to make further
investigations as necessary, and to make any decisions on indigence (by judges or others), would
cost many times more than the contribution gained.
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victims of mass atrocity cases and discard the requirement for victims to
complete financial disclosure forms. Instead, a simple declaration of indigence
should be part of the victims’ initial application to participate (obtained by
VPRS). In the unlikely event where there is a relatively small group of victims
and some or all appear to be non-indigent, the ICC could require financial
disclosure and make an assessment on a case-by-case basis. The approach
applied at the STL could serve as a model.35
B. Recommendations
Ø The Registry should apply a presumption of indigence for all victims and
dispense with the financial disclosure requirements in favour of a simple
declaration as part of the victims’ initial application;
Ø The Registry should retain the possibility to request financial disclosure in
exceptional cases where the case involves a relatively small group of
victims, and there is a reason to believe that some or all are non-indigent.

IV.

ESTABLISHING AN OVERALL BUDGET
A. Discussion
i. Rationale

287. Establishing a projected overall budget for victims’ representation in a given
case is challenging. Not only do the resource needs vary according to the type
of evidence, number of victims, and nature of the applicable judicial orders.
However, the often hybrid nature of victim teams—utilising both ICC staff and
external consultants—adds further difficulty to the calculation.
288. The CSS, given the experience of several cases and OPCV’s current budget,
35

See STL’s Legal Aid Policy for Victims’ Participation.
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should be in able to provide a ‘normal’ projected budget—per case, per stage—
for an external common legal representative for victims and his or her team,
paid under the LAS. This overall budget should be revisable according to the
specificities of each case.
289. With this projection, the CSS could provide the external victims’
representatives with an overall budget. Counsel could then plan with better
accuracy the composition of his or her team (including the workload and fees)
as well as the field expenses. It would also lessen the administrative burden on
CSS and victims’ teams, reduce disputes over resources, and add to the
efficiency and effectiveness of the representation.
ii. Calculating an Overall Budget
290. The standard victims’ team composition outlined in Single Policy Document
provides: (i) a single counsel up to confirmation of charges; (ii) a counsel and a
case manager from confirmation until the end of trial; and (iii) a counsel, a
legal assistant, and a case manager for the reparations stage. In addition, each
victims’ team receives an investigation budget of €43,752 for the entirety of the
case.36 In practice, the investigation budget has often proved insufficient and
(in some cases) the CSS has paid the field assistants from a separate budget.
When a common legal representative for all victims is assigned, the Single
Policy Document suggests (with specifying) that greater resources may be
applied.
291. According to the head of OPCV, a ‘normal’ team composition for an OPCV
team consists of the following:

36

The Single Policy Document also refers to the assignment of a field assistant “paid on an
hourly basis up to a maximum of €4,047 per month and deducted from the investigation budget
allocated to the team.”
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*

Pre-Trial: 1 Counsel; 1 Legal Assistant; 1 Case Manager; 1 Field Counsel
(on a consultancy contract)

*

Trial: 1 Counsel; 2 Legal Assistants; 1 Case Manager; 1 Field Counsel

*

Appeal: 1 Counsel; 1 Legal Assistant; 1 Case Manager; 1 Field Counsel

*

Reparations: 1 Counsel; 2 Legal Assistants; 1 Case Manager; 1 Field
Counsel

292. Whilst the normal OPCV team is stronger than the team envisaged by the
Single Policy Document, the OPCV team covers two live cases (presumably
only one that requires full-time presence in court). The head of the OPCV
recognised that, in most cases, an additional field assistant or investigator, as
well as a psychologist, may be required during the reparations stage. The
related expenses for the OPCV team are budgeted each year to reflect the
resource projections for casework during the following year. These include
consultancy fees for field counsel, travel and DSA, and general operating
expenses.
293. The OPCV projections can inform the resource needs for cases paid under the
LAS. Assuming that the OPCV’s normal team composition combined with
projected expenses is the appropriate level (for most cases), the CSS could use
the latter as a basis for establishing the overall budget for cases where the
common legal representative is an external counsel, and the LAS pays the
team.37 To do so, the Registry can estimate the cost, per stage, of the OPCV
team composition along with the related projected expenses.38 The total budget
would include the actual costs of ICC staff (this should include salaries plus

37

This discussion shall assume that all chambers will appoint a common legal representative
(with accompanying team), rather than permitting several individual teams.
38 According to the 2017 Budget proposal Annex IV, the total budget requested for OPCV was
€1,836,900. It is not clear from the budget how many cases this covers.
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common staff costs39), as well as consultancy fees for field counsel, travel and
DSA, and general operating expenses (using the OPCV’s budget projections
from previous cases). The total amount would then be halved to account for
the fact that the OPCV team covers two live cases.40
294. Whilst the above-suggested calculation would not fit perfectly within all the
models that have been applied to victims’ representation to date (not least
because the OPCV and external counsel have, in several cases, been
responsible for different stages of the same case), it would at least provide a
budgetary starting point from which to work. It is worth noting that
establishing an overall budget is not the same as creating a lump sum system.
iii. Planning the Expenditure
295. With an overall budget to work from, the lead victims’ representative should
submit a detailed action plan to the CSS at the start of each stage. The CSS
should ensure that the plan establishes the right balance between court work
and fieldwork, and includes realistic cost estimates considering the number
and distribution of victims.41 The action plans should include the following
categories:

39

For example, a P5 ICC staff is budgeted at €14,258 per month. The net salary + common staff
costs per grade are the following:
* P-5: 121.6 + 49.5 = €171.1 per annum
*

P-4: 102.1 + 41.6 = €143.7 per annum

*

P-3: 87.3 + 35.5 = €122.8 per annum

*

P-2: 70.9 + 28.8 = €99.7 per annum

*

P-1: 70.9 + 28.8 = €99.7 per annum

40

When external teams utilise OPCV assistants, the overall budget should be reduced
accordingly.
41 This presupposes that the CSS has the substantive knowledge of victims’ representation to
provide meaningful input. The fourth recommendation under the Part II section “LAS
Administration–Overview” would help to ensure that this know-how is in place.
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*

Team composition of The Hague team

*

Team composition of the field team

*

Field expenses

296. The plans should detail the fee levels and hourly ceilings per month, for each
team member. The minimum fee level principles outlined in paragraphs 157161 (above) should apply. The field expenses should outline all costs associated
with the field presence, including the travel of team members, the field office,
the expenses paid to victims, and other operating costs. The plans should
include a reasonable contingency budget for unforeseen expenses.
297. Flexibility is key. In addition to the above ‘normal’ overall budget, victims’
representative should have the possibility to apply for additional means if the
workload requires. Equally, if CSS has reason to believe that the case requires
less work than a ‘normal’ case, it should consider reducing the overall budget
upon written justification.
B. Recommendations
Ø The CSS should calculate a ‘normal’ overall budget per case, per stage,
using as a basis the OPCV’s normal team composition and projected
expenses;
Ø The CSS should apply this overall budget to cases where the common
legal representative is an external counsel with a team paid under the
LAS;
Ø The lead victims’ representative should submit a detailed action plan to
the CSS at the start of each stage outlining the projected work and costs
for (i) The Hague team, (ii) the field team, and (iii) field expenses;
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Ø The CSS should ensure that the plan establishes the right balance between
court work and fieldwork, and includes realistic cost estimates
considering the number and distribution of victims.

V.

INVESTIGATIVE BUDGET / FIELD BUDGET
A. Discussion
i. Redefining the field budget

298. As with the LAS for defence, the LAS for victims would benefit from
redefining the current parameters of the ‘investigation budget’ and the
‘expenses budget’ to create a clean split between:
(i) Expenses related to the substance of the victims’ representation (primarily
field work and translation); and
(ii) Expenses related to the purely personal expenses of victims’ team
members (such as travel to/from and accommodation in The Hague).
299. Furthermore, as one counsel pointed out: “The term ‘investigative budget’
makes no sense. The LRV [legal representative of victims] does not have a
mandate to investigate. Investigation is exclusively the province of the OTP.”
300. The current investigation budget should be combined with the budget for
translation (currently part of the expenses budget) and replaced by a new ‘field
budget’ to cover:
*

The field team

*

Field expenses (including travel of counsel to the field)

301. The reduced expenses budget should cover the expenses related purely to the
personal expenses of the victims’ team in The Hague.
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ii. Level of budget
302. As mentioned, the Single Policy Document provides for an investigation
budget of €43,752 for the entirety of the case. This figure seems to be arbitrary
and established at a time when the ICC had far less experience in victims’
representation.
303. The field budget should be calculated on a case-by-case basis and as part of the
overall budget. This budget should take into account a range of factors,
including, applicable court orders (particularly those relating to
communicating with victims), number and geographical distribution of victims,
organization of victim groups, spoken languages, means of transportation,
security concerns, whether the team can use the ICC field office, and the costs
of office space.
304. Each case is likely to require a minimum of one field assistant engaged
throughout the proceedings; other cases will require several. At certain stages,
teams may need to allocate a high proportion of their budget to the fieldwork.
At other times, teams may focus more on the court work. The CSS should
collaborate with the victims’ team to establish the right balance.
305. Since the resource requirements for fieldwork can vary from case to case, the
lead victims’ representative should have the possibility of applying for
additional means.
B. Recommendations
Ø The CSS should create a new ‘field budget’ to cover expenses related to
the fieldwork (and translation) of the victims’ team;
Ø Other professional and personal expenses of the victims’ team in The
Hague (such as travel and accommodation) should remain under a
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reduced ‘expenses budget’;
Ø The level of field budget should be calculated as part of the overall budget
on a case-by-case basis, taking into account the specificities of the
representation required. The CSS should work with victims’ teams to
establish the right balance of resource allocation.

VI.

ADDITIONAL MEANS
A. Discussion

306. Whilst it is important to establish a ‘normal’ overall budget, the resource needs
will vary from case to case. The Single Policy Document states:
The possibility of providing additional resources for the legal
representation team could be considered in the following non-exhaustive
cases: for instance, when the number of victims in the group exceeds on
average more than 50; when the reparation proceedings involve the need
to request protective measures pursuant to Article 93(1) of the Statute;
when the Chamber has decided that it will determine the extent of any
damage; costs associated with consulting their clients during the trial with
a view to keeping them informed and seeking their instructions.
307. Relying on experience from previous cases, the CSS should further develop
this list with both quantitative and qualitative criteria. The process for
addressing requests for additional means should be transparent and decisions
rejecting such requests should be properly motivated.
B. Recommendations
Ø The CSS should develop a set of principles for assessing requests for
additional means applying both quantitative and qualitative criteria;
Ø Decisions rejecting requests should be properly motivated.
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VII.

REMUNERATION AND EXPENSES
A. Discussion

308. The issues pertaining to remuneration and personal expenses discussed under
Part II of this Report (LAS for defence) are equally relevant to victims’ teams.
B. Recommendations
Ø The assessment and recommendations relating to Remuneration and
Expenses for counsel, legal assistants, case managers, and locally hired
field staff should be applied, mutatis mutandis, to the LAS for victims (the
lead victims’ representative should be considered equivalent to ‘counsel’
on a defence team).

VIII.

ADMINISTRATION OF THE LAS
A. Discussion

309. Whilst the LAS for victims must necessarily remain flexible as the system
evolves, there is room to provide greater detail and clarity in many respects.
The current Single Policy Document is an inelegant mix of legal aid policy for
defence and victims. In large part, the provisions for victims are adapted from
the LAS for defence; sometimes they appear more as an afterthought than a
carefully considered policy.
310. Fourteen years after the ICC opened its doors, a legal aid policy dealing
exclusively with victims’ representation is long overdue. The CSS should draft
such a policy, relying on the Court’s experience to date, and circulate it for
comments. The STL’s Legal Aid Policy for Victims’ Participation could serve as
a good starting point. The new legal aid policy for victims should address the
following categories: general principles, indigence, legal aid decisions,
entitlement and requirements, and contracts, remuneration, and rates. To the
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extent possible, the policy should provide clear guidance on the topics that
have caused disputes in cases up to now, including the role and
responsibilities of field assistants.42 It should provide a simple, transparent,
and trackable system for the reimbursement of expenses.
B. Recommendations
Ø The CSS should draft a Legal Aid Policy for Victims’ Participation, relying
on the Court’s experience to date, and circulate it for comments. The
policy should provide clear guidance on controversial issues, including
the role of field assistants;
Ø The assessment and recommendations in Part II relating to the LAS
Administration-Overview, List System, and Legal Services Contracts
should be applied, mutatis mutandis, to the LAS for victims;43
Ø The assessment and recommendations in Part II relating to Pre-Trial Fee
Claims, Trial Fee Claims, Appeal Stage Fee Claims, and Reparations Stage
Fee Claims should be applied, mutatis mutandis, to the LAS for victims.

42

For example, the policy should address:
*
*
*
*
*
*
*

Fees levels and hourly ceilings for field staff;
Job description / permitted tasks for field staff;
The expected frequency of meetings with victims;
Transport costs for victims to meet the victims’ team;
Refreshments costs for victims;
Costs of field office;
Security issues—who can be covered by ICC security and what other costs are available.

43

The process for selecting lawyers by or for victims may be very different from the selection of
lawyer for a defendant or witness.
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------------------------Richard J Rogers
January 2017
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ATTACHMENTS
I.

ATTACHMENT A: EXPERT’S CV
RICHARD J. ROGERS
richardrogers@globaldiligence.com

PROFESSIONAL PROFILE:
•
•
•
•

Qualified lawyer in England and USA (California), with 20 years experience in human rights,
international humanitarian law, and rule of law;
Ten years experience in the UN and OSCE, including senior positions at the UN international criminal
tribunals and on UN missions;
Ten years experience as a private human rights lawyer and consultant acting for multiple clients
throughout Africa, Asia, and Europe;
Provided testimony on human rights issues before US Congress House Committee on Foreign Affairs,
European Parliament’s Human Rights Sub-Committee, and the Parliament of Bosnia and Herzegovina.

2011-present:

Founding Partner of Global Diligence LLP

Global Diligence LLP is an international legal advisory firm specialising in human rights, international
criminal law, and corporate compliance within conflict-affected and high-risk environments. Global Diligence
provides analysis and advice, project management, technical assistance, and training to governments, CSOs,
businesses, and individuals throughout Africa, Asia, and Europe.
2010- 2011

The Senior Legal Officer, Appeals Chamber
UN International Criminal Tribunal for former Yugoslavia

Responsible for overseeing the substantive work of the Appeals Chamber legal officers, including drafting
judgments and supervising 20+ lawyers.
2006 – 2010

Principal Defender / Chief of Defence Support Section
UN Extraordinary Chambers in the Courts of Cambodia

The ECCC is an UN-assisted hybrid tribunal set-up to try former leaders of the Khmer Rouge. Responsible for
supervising 30 staff, overseeing substantive legal support to defence teams, representing defence interests,
monitoring the legal aid budget, training local lawyers, and managing outreach program.

2005 – 2006

Lawyer, International Criminal and Transitional Justice

State Court of Bosnia and Herzegovina (in OKO): Advised local lawyers on Kravica with Serbian defendants
charged with genocide for the events at Srebrenica. EWMI: Established a criminal trial monitoring program in
Cambodia.
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2002 – 2005

Chief of Legal System Monitoring Section (LSMS)
OSCE Mission in Kosovo

The LSMS monitored the UN administered criminal justice system to help ensure fair trial and due process.
Responsible for 25 staff, drafting / editing reports, and working with judges to implement positive change.
1998-2002

ICTY: Legal Officer in Appeals Chamber
ICTR: Legal Officer in Trial Chamber

I worked as a legal officer in the Trial or Appeals Chamber, dealing with cases stemming from the war in
Rwanda and Yugoslavia.
1996-1998

Attorney: Coudert Brothers (Law Firm), San Francisco

Practiced as an attorney in international law firm doing commercial litigation.
1994-1996

Barrister: Trafalgar Chambers, Fleet St., London

Practiced at the London Bar as a criminal defence barrister.
ASSIGNMENTS / MEMBERSHIPS / TESTIMONY
Practice Certificates: Licensed to practice law in California, USA; unregistered barrister in England and Wales;
admitted to bar in Cambodia (before the ECCC).
Presiding Judge of the Kosovo Media Hearing Board, 2003-2005
Preventing Sexual Violence Initiative: Member of UK’s Stabilisation Unit (FCO/DFID/MOD) pool of experts.
HMG Security Clearance.
Commented in various media including: Al Jazeera, BBC, CNN, The Diplomat, The Economist, Financial Times, El
Pais, Forbes, Le Figaro, Le Monde, Liberation, Phnom Penh Post and Cambodia Daily, RFA, RFI, VOA, Washington
Post.
EDUCATION and TRAINING
2013
2012
2010
1997
1994
1993-94
1988-91

Hostile Environments Awareness Training
Sexual Violence Investigations (IICI course)
Surviving Hostile Regions, B-Tech Diploma
Admitted to the California Bar
Called to the Bar of England and Wales
Inns of Court School of Law, London, UK, (Grade: Very Competent)
Sheffield University, UK: Law Degree with Hons
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II.

ATTACHMENT B: TRIBUNAL DEFENSE COST COMPARISON

Name of UN assisted tribunal:
Currency: USD /
Euros
Defence
Relative costs
1) What is the yearly budget of the tribunal?

2) What is the budget for the prosecutor's office per year?

3) What is the total defence legal aid budget per year? (average over 5 years)

3.b) How many defence teams did this budget cover (average over 5 years)?

Legal aid in detail
4) What tribunal staff, if any, provide substantive support to defence teams? Please list the tribunal staff /
consultants that provide substantive support to defence teams
Grade

Number of
staff

P1
P2
P3
P4
P5
D1
Consultan
ts (not
attached
to
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individual
teams)

4.b) How many defence teams do these staff support?

5) What is the normal composition of defence teams?
a) Pre-trial

b) Trial

c) Appeal

6) What is the average cost of LA for 1 defence team, for 1 case from engagement of defence lawyers to final
appeal judgment? (Average of 5-10 cases)

7) What is the average cost of LA paid to a single defence team, per stage, per month? (Average of 5-10 cases)
1 month of pre-trial:
1 month trial:

1 month of appeal:

8) Do the allotments depend on the level of complexity of the case? If so, how is the complexity estimated.
Please explain briefly

Resources for defence teams
9) What are the standard fee levels for defence team by members?
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Amount
(pls specify
if this is per
hour or per
month)
Lead
counsel
Co-counsel
Legal
assistant /
consultant
Case
manager
Investigato
r

10) How are these levels calculated?
Basic fee level?

Uplift for proven professional
costs?

Uplift for payment of income
taxes?

11) In general, what other expenses are provided to compensate defence team members for their work?
DSA or Accommodation allowance in the Hague? How much?
DSA for field missions? How
much?
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Other?

12) What facilities are provided to Defence teams?
Office within the
Tribunal?
IT facilities including laptop?
Other?
13) Other budgets
Is there a separate investigation budget? How much and
for what period?
Is there a separate travel budget? How much
and for what period?
Is there a separate budget for experts? How much
and for what period?

Administration of LAS
14) How many staff / consultants are assigned directly to administer the LAS for defence (not including staff
from HR, Finance, travel sections)?

15) How many defence teams do these staff cover? (Average over 5
years)
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III.

ATTACHMENT C: LAS AT ICC-DEFENCE
LEGAL AID AT THE ICC
QUESTIONNAIRE
FOR DEFENCE TEAMS

Please answer all the questions that you consider relevant to your experience and add comments that you
think might be useful. Please include examples where appropriate.
Your completed Questionnaire will be treated as confidential and will not be provided to the ICC or its staff.
Therefore, please be as frank as possible. Whilst your responses may be used to inform the subsequent LAS
Assessment Report (for example, “70% of counsel felt that X” or “one counsel stated that ‘Y’ ”) you will not be
identified.
The Questionnaire is in a simple Word document - feel free to use as much (or as little) space as you need.
Thanks in advance for your contribution.
Please return the completed Questionnaire to Richard J Rogers at:
richardrogers@globaldiligence.com or rjrogersbis@gmail.com

YOUR REPRESENTATION / ROLE
a. Have you worked on a defence team at the ICC?
b. If yes, in what capacity and on how many cases?
c. Did you receive full or partial payment through the ICC’s legal aid system (“LAS”)? In how many
cases?
d. Have you received funding through the legal aid system at any of the following UN assisted courts?

COURT

NUMBERS OF CASES /
CLIENTS

ICTR

ICTY
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MICT

SCSL

ECCC

STL

DEFENCE AT THE ICC

II.

Counsel List System:

a) In your view, is the counsel list system managed fairly and efficiently and effectively?
b) What are the issues of concern, if any?
III.

Indigence Determination:

Please refer to paras 23 to 26 of the Registry’s single policy document on the Court’s legal aid system (“Registry’s Single
Policy”) – please find a copy attached for ease of reference.
a. In your view, is the assessment of indigence for defendants managed fairly, efficiently and
effectively?
b. What are the issues of concern, if any?
IV.

Team Composition:

Please refer to paras 39 to 45 (composition) and paras 66 to 75 (additional resources) of the Registry’s Single Policy
(Please note: For the purposes of this question, please assume that ‘sufficient’ means the minimum level of resources that
are reasonably necessary for an effective defence, not the ideal level).

a) In your view, is the current team composition in conjunction with the ‘additional means’ sufficient to
provide an effective defence, at the following stages?
If not, please explain what further resources would be required:
i.
ii.
iii.
iv.

Start of proceedings to first appearance?
First appearance to confirmation of charges?
Trial?
Closing statements to Judgment?
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v. Appeal process?
vi. Reparations?

b) If you have been paid through the legal aid system of another UN assisted tribunal, how do the resource
V.

level compare to the ICC?
Investigation Budget:

Please refer to paras 46 to 50 of the Registry’s Single Policy

a) In your view, is the current investigative budget (73,006 euros) sufficient to provide for an effective
defence?
b) In your view, is the system for assessing requests for investigative actions managed efficiently?
c) How do you think the system could be improved?
V. Additional Means:
Please refer to paras 66 to 76 of the Registry’s Single Policy
a. In your view, does the system outlined in paras 69-70 enable the CSS to make a fair and objective
assessment of the need for ‘additional means’?
b. In your view, is the system for assessing requests for ‘additional means’ administered efficiently?
c. How do you think the system could be improved?
VI.

Remuneration:

Please refer to paras 81 to 92 (fee scheme) and paras 129-138 (professional uplift) of the Registry’s Single Policy
(Note: This question relates to the Revised Fee Scheme, not the previous scheme).
a. In your view, are the fees in the Revised Fee Scheme (Table 3 para 85) fair and sufficient?
b. In your view, do the fee levels provide counsel / associate counsel / legal assistants with an equivalent
financial compensation (fee plus benefits) to their counterparts in the ICC prosecution?
c. In your view, is the system to calculate ‘compensation for professional charges’ fair; does it adequately
compensate for the costs incurred due to being independent lawyer?
d. In your view, is the system to calculate ‘compensation for professional charges’ administered efficiently?
e. Would you consider refusing to accept a case paid under the Revised Fee Scheme because the fees are
insufficient?
f. How do these fees compare to fees you have received at other UN assisted courts?
VII.

Expenses:

Please refer to paras 139 to 145 of the Registry’s Single Policy
a. In your view, does the system used to compensate counsel for expenses result in a fair level of
compensation?
b. In your view, is the system administered efficiently?
c. How does this compensation for expenses compare to other UN assisted courts?
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VIII.

Procedures for Payment of Legal Fees

For the purposes of these questions, please bear in mind that ICC Registry staff must be in a position to account for the
use of public funds paid through the LAS. These staff are required to demonstrate that all the fees and other expenses
were ‘reasonably necessary’ for the effective and efficient representation.

Management:
a. In general terms, do you feel that the LAS has been administered fairly, efficiently and effectively?
b. How do you think it could be improved?
Pre trial:
a. Do you think the current system of (6-monthly) Action Plans and Monthly Timesheets (for all team
members) is necessary, effective and efficient?
b. If not, what system do you think would be more appropriate?
Trial:
a. Do you think the current system of (6-monthly) Action Plans and Monthly Timesheets (for all team
members) is necessary, effective and efficient?
b. If not, what system do you think would be more appropriate?
Appeal:

VI.

a. Do you think the current system of (6-monthly) Action Plans and Monthly Timesheets (for all team
members) is necessary, effective and efficient?
b. If not, what system do you think would be more appropriate?
OPCD

The OPCD has several important roles. One role is “providing general support and assistance to defence counsel.”
This, in tern, may have an affect on legal aid by reducing the burden on teams.
a. In what way has the legal assistance provided by OPCD helped to reduce the workload on your team? At what
stage and to what extent?
b. In your view, would an increase in the resources of OPCD reduce the burden on the legal aid fund, for example,
by reducing or negating the need for ‘additional resources’? If so, at what stage and to what extent?
c. How do you think the OPCD could better help to reduce the burden on the LAS by assisting teams?
VII.
Any other comments?
The ICC’s LAS is a complex beast. The above questions may not have covered all the aspects that you consider
relevant. Please use this space to add any other issues you think you should considered.
Thanks for contributing.
Richard J Rogers
rjrogersbis@gmail.com

116
LAS Report, Jan 2017
Global Diligence LLP is a Limited Liability Partnership registered in
England and Wales with registration number OC383469

IV.

ATTACHMENT D: LAS AT ICC-VICTIMS
LEGAL AID AT THE ICC
QUESTIONNAIRE
FOR VICTIMS’ TEAMS

Please answer all the questions that you consider relevant to your experience and add
comments that you think might be useful. Please include examples where appropriate.
Your completed Questionnaire will be treated as confidential and will not be provided to the
ICC or its staff. Therefore, please be as frank as possible. Whilst your responses may be used to
inform the subsequent LAS Assessment Report (for example, “70% of counsel felt that X” or
“one counsel stated that Y”) you will not be identified.
The Questionnaire is in a simple Word document - feel free to use as much (or as little) space as
you need.
Thanks in advance for your contribution.
Please return the completed Questionnaire to Richard J Rogers at:
richardrogers@globaldiligence.com or rjrogersbis@gmail.com

YOUR REPRESENTATION / ROLE
a. Have you worked on a victims’ team at the ICC?
b. If yes, in what capacity and on how many cases?
c. Did you receive full or partial payment through the ICC’s legal aid system (“LAS”)? In
how many cases?
d. Have you received funding through the legal aid system at any of the following UN
assisted courts?
COURT

NUMBERS OF CASES /
CLIENTS

ICTR

ICTY
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MICT

SCSL

ECCC

STL

VICTIM REPRESENTATION AT THE ICC

VIII.

IX.

Counsel List System:
a) In your view, is the counsel list system managed fairly and efficiently and
effectively?
b) What are the issues of concern, if any?

Indigence Determination:

Please refer to paras 23 to 26 of the Registry’s single policy document on the Court’s legal aid system
(“Registry’s Single Policy.”) - please find a copy attached for ease of reference.

a) In your view, is the assessment of indigence for victims managed fairly,
efficiently and effectively?

b) What are the issues of concern, if any?
X.

Team Composition:

Please refer to paras 51 to 61 (composition) and para 76 (additional resources) of the Registry’s Single
Policy
(Please note: For the purposes of this question, please assume that ‘sufficient’ means the minimum level
of resources that are reasonably necessary for effective representation, not the ideal level).

a) In your view, is the current team composition in conjunction with the ‘additional means’
sufficient to provide effective representation, at the following stages?
If not, please explain what further resources would be required:
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i.
ii.
iii.
iv.

Start of proceedings to first appearance?
First appearance to confirmation of charges?
Trial?
Closing statements to Judgment?
Appeal process?
v. Reparations?

XI.

Investigation Budget:

Please refer to paras 64 to 65 of the Registry’s Single Policy

a) In your view, is the current investigative budget (43,752 euros) sufficient to provide for
effective representation of victims?
b) In your view, is the system for assessing requests for investigative actions managed
efficiently?
c) How do you think the system could be improved?
IX.

Additional Means:

Please refer to para 76 of the Registry’s Single Policy

a) In your view, does the system outlined in paras 76 enable the CSS to make a fair and
objective assessment of the need for ‘additional means’?
b) In your view, is the system for assessing requests for ‘additional means’ administered
efficiently?
c) How do you think the system could be improved?

X. Remuneration:
Please refer to paras 81 to 92 of the Registry’s Single Policy
(Note: This question relates to the Revised Fee Scheme, not the previous scheme).

a) In your view, are the fees in the Revised Fee Scheme (Table 3 para 85) fair and
b)
c)
d)
e)

sufficient?
In your view, do the fee levels provide counsel / associate counsel / legal assistants with
an equivalent financial compensation (fee plus benefits) to their counterparts in the ICC
prosecution?
In your view, is the system to calculate ‘compensation for professional charges’ fair; does
it adequately compensate for the costs incurred due to being independent lawyer?
In your view, is the system to calculate ‘compensation for professional charges’
administered efficiently?
Would you consider refusing to accept a case paid under the Revised Fee Scheme
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because the fees are insufficient?

f) How do these fees compare to fees you have received at other UN assisted courts for
equivalent work?
XI.

Procedures for Payment of Legal Fees

For the purposes of these questions, please bear in mind that ICC Registry staff must be in a position to
account for the use of public funds paid through the LAS. These staff are required to demonstrate that all
the fees and other expenses were ‘reasonably necessary’ for the effective and efficient representation.

Management:
a. In general terms, do you feel that the LAS has been administered fairly, efficiently and
effectively?
b. How do you think it could be improved?
Pre trial:
c. Do you think the current system of (6-monthly) Action Plans and hourly timesheets (for all team
members) is necessary, effective and efficient?
d. If not, what system do you think would be more appropriate?
Trial:
c. Do you think the current system of (6-monthly) Action Plans and hourly timesheets (for all team
members) is necessary, effective and efficient?
d. If not, what system do you think would be more appropriate?
Appeal:
c. Do you think the current system of (6-monthly) Action Plans and hourly timesheets (for all team
members) is necessary, effective and efficient?
d. If not, what system do you think would be more appropriate?
XII.
OPCV
The OPCV has several important roles. One role is “providing support and assistance to the legal
representatives of victims...” This, in tern, may have an affect on legal aid by reducing the burden
on victims’ teams.
a. In what way has the legal assistance provided by OPCV helped to reduce the workload on your
team? At what stage and to what extent?
b. In your view, would an increase in the resources of OPCV reduce the burden on the legal aid fund
- for example, by reducing or negating the need for ‘additional resources’? If so, at what stage
and to what extent?
c. How do you think the OPCV could better help to reduce the burden on the LAS by assisting
teams?
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XIII.

Any other comments?

The ICC’s LAS is a complex beast. The above questions may not have covered all the aspects that
you consider relevant. Please use this space to add any other issues you think you should
considered.
Thanks for contributing.
Richard J Rogers
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V.

ATTACHMENT E: REPORT ON THE ASSESSMENT OF THE FUNCTIONING
OF THE INTERNATIONAL CRIMINAL COURT’S LEGAL AID SYSTEM
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