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SUBMISSION ON THE TAXATION OF LEGAL AID FEES IN THE NETHERLANDS 

BY THE INTERNATIONAL CRIMINAL COURT BAR ASSOCIATION (“ICCBA”) 

 

1. The ICCBA President has the honour of addressing to the Committee on Budget and Finance 

(“CBF”) the submissions below in relation to the taxation of legal aid fees in The Netherlands.  

 

BACKGROUND 

 

2. The issue of the potential liability of Counsel and support staff remunerated under the Legal Aid 

Scheme has been an ongoing discussion for years. The Host State Agreement between The 

Netherlands and the ICC provides no clear response on this specific item and the Dutch 

authorities’ approach on this issue has been piecemeal: in some cases, Counsel or support staff 

have been requested by the Dutch Tax Authorities to pay income taxes on legal aid fees paid by 

the Court, sometimes with retroactive effect dating back to at least the 2014 tax year. The 

majority of Counsel and support staff appear thus far not to have been approached by the Dutch 

Tax Authorities. The ICCBA is aware that one case was resolved amicably on the intervention 

of the Court, by the dropping of the Dutch Tax Authorities’ claims. Other cases are left 

unresolved and are still pending before the Dutch Tax Authority, including before its 

administrative appellate board. 

 

3. In order to clarify and settle once and for all this situation, the ICCBA issued in January 2018 a 

Report with Propositions and Recommendations to the Court. The Report recommended that the 

Court should issue a declarative interpretation of the Host State Agreement in order to clarify 

this aspect or, at least, enter a consultation with the Host State to clarify this issue. The ICCBA 

Report of January 2018 is annexed to the present Submission for the information of the CBF.  

 

4. No formal action was taken by the ICC to resolve this issue vis-à-vis the Host State dating back 

to 2013, when the matter was first brought to the attention of the former Registrar. The former 

Registrar not only failed to take any action but also frustrated any attempts to bring this matter 

to the attention of the Host State. Five years later, on 15 October 2018, the ICC invited the 

ICCBA to a meeting on taxation. It was explained that the management of the Registry under 

the newly elected Registrar intended to work with the ICCBA to resolve this matter. While 

several follow-up communications took place between the ICCBA and Registry after this 

meeting, no concrete and formal action was taken by the Court vis-à-vis the Host State.  

 

5. On 11 March 2019, the Host State’s Ministry of Foreign Affairs addressed a Note Verbale 

(ref: DPG-2019/133) to five judicial organisations in The Hague, including the ICC, by which it 

unilaterally interprets the provisions of the Host State Agreement to affirm the liability in The 

Netherlands of Counsel and support staff to income tax on the fees they earn under the legal aid 

scheme. This new interpretation has a direct impact on Counsel and support staff, including 

with retroactive effect on fees paid in the past years, for which they may now be claimed up 

to 42% of tax.  
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6. On 29 March 2019, the ICCBA President addressed a letter to the ICC Registry. In this letter, 

the ICC identified a series of urgent preliminary steps it requested the ICC to take pending the 

implementation of a full strategy aimed at defending the interests of Counsel and support staff 

and the finances of the Court. The ICCBA emphasized that the steps needed to be taken prior to 

the end April deadline for the filing of Dutch tax returns. The letter of 29 March 2019 is also 

annexed. 

 

7. The ICCBA has repeatedly followed-up with the Registry to request a meeting so that the 

ICCBA and Registry may substantively discuss the Court’s response to the Note Verbale. Apart 

from indicating that it had convened a meeting with the other concerned institutions to discuss 

the Note Verbale, the Registry had declined to provide any information on the formal steps – if 

any – it shall or is willing to take vis-à-vis the Host State on this matter, and invited the ICCBA 

to a meeting only on 13 May, well after the Dutch tax filing deadline and the meeting of the 

CBF.   

 

I. LIABILITY OF THE COURT FOR FAILURE TO TAKE TIMELY ACTION TO 

ADDRESS THE MATTER 

 

8. Whatever the rationales for its inaction referred to by the Registry at the meeting of 15 October 

2018, the Court has failed to address the issue of the liability of Counsel and support staff for 

income tax in The Netherlands in a timely manner. The ICCBA’s recommendations of January 

2018 identifying a clear and simple line of action to settle the matter once and for all were not 

implemented. 

   

9. This new and unilateral interpretation promulgated by the Note Verbale has a direct and 

substantial negative impact on the actual remuneration of Counsel and support staff under the 

ICC Legal Aid Scheme. It will result in up to 42% of all amounts contributed by States Parties 

to the Legal Aid budget and paid to Counsel and support staff through the Legal Scheme ending 

in the Dutch Treasury. The Note Verbale also states that counsel and support staff who are 

resident outside the Netherlands are still liable for taxation in the Host State on ICC fees earned 

from performing work in the Host State. This amounts to a breach in one of the essential terms 

– i.e. the actual level of remuneration - of the contractual relationship established between the 

Court and Counsel and support staff. Counsel and support staff have accepted to provide 

services before the Court against the payment of a certain amount of fees. This amount is now 

de facto reduced with retroactive effect by up to 42%. The Court bears full responsibility for 

this breach of contract 

 

10. Under rule 101.1(b) of the ICC Financial Regulations and Rules (“FRR”), the Registrar, in his 

capacity as principal administrative officer of the Court, shall be responsible and accountable 

for ensuring that the FRR are administered in a coherent manner by all organs of the Court. 

Rule 101.2 of the ICC FRR further provides the responsibility of all Court staff to comply, in 

the course of their official duties, with the FRR and with administrative instructions which may 

be issued in connection therewith. The Court is liable for harm arising from breach of the FRR 

by its officials and staff members, particularly if the former Registrar and Court staff failed to 

pursue or otherwise impeded the earlier resolution of the present issue with the Host State. The 

same applies to harm that may arise from the Registry’s failure to take action under the 

administration of the current Registrar prior to the issuance of the Dutch Note Verbale of 11 

March 2019.  
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11. In the event it becomes necessary, the ICCBA will support any collective action on behalf of 

impacted Counsel and support staff to claim the payment of any amount claimed by the Dutch 

Tax Authorities as income tax by the Court directly or, at least, reimbursement thereof by the 

Court.  

 

II. URGENT MEASURES  

 

12. The ICCBA President hereby prays the distinguished members of the CBF to consider the 

present issue and the impact of the Dutch Note Verbale of 11 March 2019 as a matter of urgent 

priority during its session of April-May 2019 for the purpose of addressing urgent 

recommendations to the Court and to the Assembly of States Parties and its President. 

 

13. The ICCBA President prays the CBF to support the requests for urgent preliminary actions 

addressed to the ICC Registry on 29 March 2019 and to recommend their immediate 

implementation. These include, in particular:  

 

(i) In light of the formal and unilateral manner in which the MFA has promulgated the 

Netherlands’ interpretation of the Headquarters Agreement between the International 

Criminal Court and the Host State (HQA) on this issue, it is imperative that the Court 

formally and promptly notify the Netherlands in writing, pursuant to Article 55(1) of the 

HQA, that the Court disagrees with the interpretation of the HQA set out in the Note 

Verbale, as well as the implications flowing from said interpretation, and engage the dispute 

settlement processes established under Article 55. 

 

(ii) In direct connection with point 2. above, and of central importance, the Court should request 

the MFA to ensure that, until the matter in question has been finally settled pursuant to 

Article 55 of the HQA:  

 

a. the deadlines for submission of tax returns for the 2018 tax year are suspended for 

current and former ICC counsel and legal team members in relation to income 

earned from their appointments before the ICC; and 

 

b. all pending tax assessments and administrative appeals thereof for tax years 

preceding 2018 for current and former counsel and legal team members in relation to 

income earned from their appointments before the ICC are also suspended. 

 

(iii)A copy of the above proposed formal notification from the Court to the MFA, or at the very 

least the pertinent contents thereof, should be provided to current and former counsel and 

legal team members for their information and records. 

 

14. The ICCBA President further prays the CBF to draw the attention of the Assembly of States 

Parties, of the Hague Working Group and of the ASP President on the present situation and to 

provide expert advice on the likely financial impact of the unilateral interpretation of the Host 

State Agreement by The Netherlands on the budget of the Court, in particular its Legal Aid 

Scheme. This impact shall not only include the necessary increase by 42% of all future fees paid 

under the Legal Aid Scheme to Counsel and Support Staff in compensation for future payments 

of income tax, but also the direct payment to the Dutch Revenue Authority of all amounts 

incurred as income tax for the past as a result of the retroactive effect of the Note Verbale, or 

reimbursement thereof to Counsel and Support Staff. Litigation and morale damages costs shall 

also be taken into account, should the impacted Counsel and support staff elect to engage the 
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liability of the Court by way of collective action with the active support of the ICCBA. The 

President of the ASP should be invited to intervene immediately with the authorities of The 

Netherlands to suspend the application of the Note Verbale of 11 March 2019, pending full 

resolution of the matter by the Court and/or the ASP. Unless this issue is promptly and formally 

resolved per the actions indicated herein, the ASP and Court risk disruption to the Court’s 

proceedings, particularly in relation to the fair trial rights of defendants and the participation and 

representation rights of victims, as well as the unwelcome prospect of civil litigation.  

 

15. Finally, the ICCBA would be grateful for an opportunity to address the CBF in-person to 

provide further information in support of the present Submission and to answer any questions 

from the CBF. 

 

 

 

 


