IN THE COURT OF COMMON PLEAS OF BEAVER COUNTY

PENNSYLVANIA
CRIMINAL DIVISION
In re:
PACE-O-MATIC, INC. EQUIPMENT ¢ MD.965-2013

TERMINAL 1.D. NO. 142613

: Jd
H. KNAFELC, J. December _2.3", 2014

| 8 PROCEDURAL HISTORY

On November 19, 2013, agents of the Pennsylvania Bureau of Liquor Control
Enforcement seized a Pace-O-Matic, Inc. video game device from the American-Htalian Club
located in Aliquipps, Beaver County. The manufacturer of the device filed a timely Petition for
Retum of Seized Property and requested a post-seizuro hearing pursuant to Pennsylvania Rule of
Criminal Procedure 588, This Court held a hearing on the matter on Ssptember 26, 2014, The
gole purpose of that hearing was to gather evidence as to whother the confiscated property
constituted a gambling devios per se. The evidence fails to demonstrate that the machine is &
gambling device per ge, and Petitioner’s motion for its retumn is GRANTED,

During the hearing, this Comhmdmﬂmmymmeopwaﬂmofmemnﬁmmw.
The Court heard testimony on two issues: first, whether Potitioner was entitled to lawful
" possesaion of the res; and scoond, whether the games installed on the device were games of



chance or games of skill, Both parties stipulated that the other elements of 8 gambling device per
ge, consideration and reward, were satisfied. The device requires a player to put in cash in order
to access the games installed on thie device, Successful play has the poteatial to reward a player
with more credits than he or she put into the device. Thus, this Court is tasked only with
mdvhgwbdhumemammodeﬁwmgamuofskm“mewfci\mwoﬂhe
level of interactivity between the game and the player, as well as the gameplay mechanics, the
evidence fails to show that the games included on the device—~Tio-Tac~-Toe, unlockable bonus
game, and the “Follow-Me" mini-geme—are anything other than games of skill. The device is
therafiore not a gambling device per 56 and shall be returned to Pace-O-Matio, Inc.

IL. STATEMENT OF FACTS

The propexty seized in this case is a coin-operated tablo top machine that offers a Tic-
Tac-Too pﬁule. an unlockable bonus game, and s “Follow-Me" mini-game, The player uses @
touch screen navigate through the system. A playor initiates the gmne by inserting money into
ﬂw‘dwioe. A player can place a bet of 40, 80, 120, 160, or 200 “points.” One point equals one
oent. A player then procesds to select cne of three themes, Thase ave “Bombs and Bombshells,”
“Pirates Prize,” and “Cooktail Cove.” While the graphics and same pay amounts differ
depending on which theme the player chooses, the gameplay is fimctionally equivalent among
the threa themes, The player has acoess to the same features regardless of which theme he or she
chooses, and the themes will thus be treated interchangesbly.

The first game that the player interacts with is the Tic-Tac-Toe puzzle, This is the
primary game included on the devics, and  player cannot access the other features of the game
withoutﬁrstplayingﬂxo'l‘io-'!‘ao-'roepmle.Uponiniﬁaﬁnsmq:lay.themeapinseachof
the nine reels arranged in a three-by-thres grid on tho screcn. After the reels stop splaning, the
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I, during the Tic-Tac-Toe game, the player wins an amount that is legs than 104% of the
purchase price 1o play the game, the player is afforded the aption of seleoting the “Follow-Me”
mini-game, A player who chooses to proceed with the Follow-Mo feature i presented with a
three-by-three grid of colared dots. Bsgentially, the Rollow-Me feature is a memory game. The
dots flash in a random sequence which the player must repeat. Starting with ane ofrcle flashing,
the player will need to follow the carrect sequence for a total of forty rounds of play, with each
sequence adding another citcle. If a player suocessfully follows the pattern each time, the player
is awarded with 104% of his or her eriginal wager. For example, if the player had wagered 40
credits, successful completion of the Follow-Me mini-geme would result in a payout of42
credits.

III. LEGAL BACKGROUND AND ANALYSIS
Amotion for retum of property pursuant to Rule 588 is intended to veturn goods to a
person aggrieved by a soarch and seizure based upon the right to lawful possession and the aon-
contraband status of the goods. Pa. R, Crim. P. 588; Com. v. Pomarantz, 573 A.2d 1149, 1150
(Pa. Super. Ct. 1989). Rule 588 provides, in pertinent part, the following:

Ruls 588, Motion for Return of Property '

(A) A person aggrieved by a search and seizure, whether or not executed
pursuant to a warrant, may move for the retwn of the propesty on the
ground that he or she is entitled to lawful possossion thereof. Such motion
ghall be filed in the court of common pleas for the judicial district in which
the property was seiged.

(B) The judge hesring such motion shall receive evidence on any issue of fact
necessary to the decision thereon. If the motion is granted, tho property
shall be restored unless the court determines that such property is
contraband, in which case the court may order the property to be forfeited.

A petitioner’s motion for retum of property must, at 3 minimum, allege that the petitioner

is entitled to lawful possession of the property at issue. Pomerants, 573 A.2d at 1150, The
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invelves a substantial element of chance is insufBcleat to find that a machine a gambling device,
Ibid.

Agamedecidedpmdomlmelyoaﬂxebasisofmhabiﬁtymﬂmm any veal input of
skill from a player will bo a game of chance, The level of interactivity and the consequences of a
player’s choices in playing the gams are televant in dotermining whether the game {3 ono of
ohanco or skill. See id. at 976 (noting that while ekill, in the form of knowledgs of probabilities,
can improve a player's chances of winning a video poker game, chance ultimately determines tho
outcome heoause chance determines the card dealt and tho cards from which one can draw);
compare Com, v. Dent, 592 A.2d 150 (Pa. Super. Ct. 2010) (holding that althongh skill can
determine the outcome in a poker game, players are still subject to defeat at the tum of the
cards), with Am. Amusements Co. v. Neb. Dep 't of Revenue, 807 N.W.2d 492 (Neb. 2011)
(noting that because the gameplay in a tio-tac-tao puzzle was under the contro] of the player and
not the machine, the game was one of skill rather than chance).

A.  Lawful Possession .

The initial burden is on the Petitioner, Pace-O-Matio, Inc., to prove that it is entitled to
lawful possession of the res at issue by a preponderance of the evidence standard. Beasion v,
Lbersole, 986 A.2d 876, 881 (Pa, Super. 2009), Patitioner has met that burden here. The device
at issuo is a coin-operated tabletop video game machine manufisctured by Pace-O-Matic, Tno.
The fact that Petitioner has manufactured, designed, and provided the source code for the
machine makes it more likely than not that Petitioner is entitled to lawful possession of the video
game machine at issue.
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have a position where placement of the wild will lead to a more advantageous score. It takes skill
for a player to recogni2e both which symbola are most advantageous to his or her payout and
which position will maximige tho player's score, A player who lacks the skill to recognize that
the placement of a wild symbol in a particular position will lead to the completion of two or three
rows, columns, cr diagonals will not achieve as high a scors as one who does recognize those
pattemns. Were the game one predominantly based on chance, one would roasonably expect that a
Wﬂay&mdmmﬁuﬁplayuwwmwaﬁnm@lyﬂmsamem However, a
more skilled player is much more likely to achieve a greater score than an unskilled player,
which angurs in favor of holding that the game is one of gkill, not chance.

The Commonwealth places heavy emphasis on the faot that the device utilizes a random
number generator to gonerate the puzzle itself. However, the fact that a machino utilizes a
random generator, without more, is insufficient to push this game into the realm of chance. The
fimetion of the random number generator is nat to determine whether player wins or loges, but
merely to determine which puzzle within & finite pool of puzsles will be presented to the player.
The random number generator simply constructs the field on which the player will bi playing. it
establishes the constraints in which the player must operate to receive the most points possible.
Additionally, the generation of a puzzle is not a purely random event. Bach puzzle prosented to
the player has the possibility of a win, and the player will not be presented with a puzzle that is
alveady solved. Thus, the purpose of tho random number generator is only to choose, at random,
which of a large—-yet finite—pool of puzzles to prosent to the player. Bven if tho presentation of
the p;azzle were a “substantial element of chance,” this, without more, is insufficient to a finding
that the Tic-Tac-Toe game is 8 game of chance. Com. v. Two Elee. Vidso Poker Game Machs.,
465 A.24 973,977 (. 1983).
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Even more esseatial to the analysis than how the game is constructed and preseated is the
gameplay itself. During the course of play, the element of skill predominates and determines the
cutcome to & much higher dogree than chance. It is up to the player to choose which spot to place
the wild in erder to achieve the most advantageous score. Our Superior Court’s holding in Dent
i8 inatructive. There, tho Court held that Texas Hold ‘Em is predominantly a game of chance.
Com. v. Dems, 992 A.2d 190 (Pa. Super. Ct. 2010), The Cowst placed great weight cn the fuct that
while skill can determine the outoome in & Texas Hold ‘B poker game, “players are still subject
to dofeat at the turn of the cards.” Jd. at 196 In the Tio-Tao-Toe game at isme here, the players
are not subject to victory or defeat at the spin of the reels. The gamo's code precludes automatio
victories and automatic dofeats. Unliks s traditional poker game, the players of the Pennsylvania
Siill game are not at the mercy of the hand they ave deals, Every purele is winnable, and some
have higher wins depending on whether the player has tho skill to recognizo the most
advantageous spot to place the wild. In this game, the player's choices are the “instrumentality
for victory"—in shatp contrast to the capricious nature of card dealing and shoffling present in a
treditional game of Texas Hold ‘Bm. Ses ibid; see also Am. Amusements Co, v, Neb. Dep’t of
Revenua, 807 N.W.2d 492, 504 (Ncb. 2011) (holding that where a puzzle is more controlled by
the player than not, it is predominantly a game of akill).

This Tie-Tac-Toe puzvle is also different from the devices confiscated in Two Elsctronic
Pok;r Game Machines. There, the Peansylvania Supreme Court dealt with a coin-operated video
game that simulated the events of five card draw poker. 465 A.2d 973 (Pa. 1983). The deck is
“shuffled” by a random mmnber generator, and the player is awarded points for various
combinations of cards, ranging from one point for a pair of aces to fifty points for a straight
flush, Jd. at 976. The Court emphasized that chance wes the predominant fustor kn the outcome
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IN THB COURT OF COMMON PLEAS OF BEAVER COUNTY

PENNSYLVANIA
CRIMINAL DIVISION

In re:

PACE-O-MATIC, INC. BQUIPMENT :  MD.965-2013

TERMINAL I.D. NO. 142613

Amuow,m_ggfi/of Docamber , 20/, it is hereby

ORDERED and DECREED that Petitioner’s Motion of Retum of Property pursuant to

Pennsyivania Ruls of Criminal Procedure 588 is GRANTED. The Commonwealth is ORDERED
to retum tho Pennsylvania Skill game to Pace-O-Matic, Ino,

* BY THE COURT
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