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Real Estate

TRID — The Beat Goes On: Will the CFPB Finally Plug the ‘Black Hole’?

BY ROBERT JAWORSKI

When, after years of effort, the Consumer Financial
Protection Bureau (Bureau) finally adopted its Truth in
Lending/Real Estate Settlement Procedures Act Inte-
grated Disclosures Rule (TRID or Rule) near the end of
2013, it inadvertently created a ‘‘black hole’’ or ‘‘gap’’
with respect to creditors’ ability to ‘‘reset tolerances.’’
These tolerances define the limits on how much certain
settlement charges a residential mortgage loan bor-
rower is required to pay at or before closing are permit-
ted to increase from the amounts disclosed on the bor-
rower’s initial Loan Estimate. After industry members
brought the existence of this gap to the Bureau’s atten-
tion, the Bureau sought to close it by means of a pro-

posed rule published in the Federal Register on August
15, 2016, which also sought to resolve a number of
other issues with the Rule. When it came time to adopt
a final rule, however, the Bureau decided not to adopt
its proposed black hole fix and, instead, to propose a
slightly different fix.

This article presents a detailed explanation of the
black hole and discusses various issues surrounding it,
including (1) why it is important to the industry that it
be closed, (2) the Bureau’s initial proposal to fix it and
the reasons why the Bureau elected not to adopt it, (3)
the Bureau’s current proposal to fix it and how it differs
from the earlier proposal, (4) whether the new proposal
will actually fix the problem, and (5) how likely it is that
the new proposal will be adopted in its current form.

What is the ‘Black Hole’?
Requirement to Provide Loan Estimate. To help con-

sumers shop for a home mortgage loan, TRID requires
creditors, within three business days after receiving a
loan application from a consumer, to give the consumer
a written Loan Estimate (LE) on a prescribed form. The
LE sets forth the basic terms of the loan for which the
consumer is applying and ‘‘good faith’’ estimates of the
various fee and charges the consumer will have to pay
in connection with the loan. The disclosed loan terms
and fee estimates on the LE must remain fixed for at
least 10 business days. During this 10-day period (10-
Day Shopping Period), the consumer may use the LE to
shop with other mortgage lenders for better terms and
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fees. If, by the end of this 10-Day Shopping Period, the
consumer has not informed the creditor that he/she
wishes to proceed with the application, the LE expires
and the creditor is free to issue a different one.

Good Faith/Tolerances. With two exceptions, TRID
provides that fee estimates on the LE are subject to a
‘‘zero tolerance,’’ meaning that to be considered in
‘‘good faith,’’ they must not exceed the amounts the
consumers actually have to pay for those particular ser-
vices (Zero Tolerance Fees). The two exceptions are for
estimates on the LE for (1) certain fees paid to third
party service providers, which are considered to be in
‘‘good faith’’ so long as the sum of the actual amounts
the consumer pays for these services does not exceed
by more than 10% the sum of the estimates (10% Toler-
ance Fees), and (2) certain other fees, which are consid-
ered to be in ‘‘good faith’’ so long as they were based
on the best information reasonably available to the
creditor at the time (Changeable Fees). Creditors must
make refunds or provide credits to consumers when-
ever these tolerances are exceeded.

Ability to Reset Tolerances Using Revised LEs. Be-
cause LEs must be given to the consumer very early in
the process and based on very limited information and
recognizing that the mortgage loan process is a fluid
one, TRID permits creditors under limited circum-
stances to issue revised LEs, which can then be used, in
place of any previous LE, to determine whether the ac-
tual charges the consumers pay exceed the applicable
tolerance (to reset tolerances). The circumstances per-
mitting tolerance resets include ‘‘changed circum-
stances’’ (as defined in TRID) that affect settlement
charges or eligibility, consumer-requested changes, in-
terest rate dependent changes, and expiration of the 10-
Day Shopping Period with no indication from the con-
sumer of an intent to proceed with the application (col-
lectively, Changed Circumstances).

To take advantage of this ability to reset tolerances,
creditors must issue revised LEs within three business
days after receiving information sufficient to establish
that a Changed Circumstance exists. Also, creditors
must ensure that the consumer receives any revised dis-
closures no later than four business days before con-
summation. Unrelated, but very important, TRID also
prohibits creditors from issuing a revised LE once they
have provided a Closing Disclosure (CD) to the
consumer—and requires them to provide a CD to the
consumer by no later than three business days before
consummation.

Ability to Reset Tolerances Using CDs. Recognizing
that some Changed Circumstances can occur very near
to consummation, TRID also permits creditors in cer-
tain circumstances to reset tolerances using the CD. It
states: ‘‘If . . . there are less than four business days be-
tween the time [a] revised [LE] . . . is required to be pro-
vided [i.e., within three business days after learning of
the Changed Circumstance] . . . and consummation,
creditors comply with the [good faith] requirements . . .
if the revised disclosures are reflected in the [CD]’’
(Four-Day Limit). Since creditors are required to pro-
vide revised LEs within three business days after learn-
ing of a Changed Circumstance, the Four-Day Limit
translates into a requirement that creditors may use the
CD to reset tolerances only in situations where they
first learn of the Changed Circumstance no later than
the sixth business day before consummation.

The Black Hole. The ‘‘black hole’’ refers to several
‘‘gaps’’ within which creditors that learn of a Changed
Circumstance—after having provided the CD to the
consumer—are nevertheless not explicitly permitted
under TRID to reset tolerances. One such ‘‘gap’’ is
where the creditor learns of a Changed Circumstance
more than six business days before the scheduled clos-
ing. Another ‘‘gap’’ is where the creditor learns of a
Changed Circumstance six business days or less before
the scheduled closing but for some reason the closing
must be postponed, causing consummation to occur
more than six business days after the creditor learned
of the Changed Circumstances. In addition, by not spe-
cifically permitting creditors that learn of a Changed
Circumstance after having provided the CD to reset tol-
erances using a corrected CD, TRID casts doubt on
creditors’ ability to do that even in situations where the
creditor learns of the Changed Circumstance six busi-
ness days or less before consummation.

The 2016 Proposal
The Bureau proposed in 2016 to close the black hole

by adding Comment 19(e)(4)(ii)-2 to the Official Staff
Commentary to Regulation Z (Commentary) (81 Fed.
Reg. 54317 (August 15, 2016)). This Comment states:
‘‘If there are fewer than four business days between the
time the revised [LE] is required to be provided . . . and
consummation or the [CD] . . . has already been pro-
vided to the consumer, creditors comply with the [good
faith] requirements . . . if the revised disclosures are re-
flected in [a] corrected [CD]. . ., subject to the . . .
requirement[s] to provide revised disclosures within
three business days after learning of a Changed Cir-
cumstance].’’ This Comment appears to allow creditors
to reset tolerances not only by means of a CD where
they learn of a Changed Circumstance six business
days or less before consummation but also by means of
a corrected CD where they already provided a CD to the
consumer before learning of the Changed Circum-
stance.

Many industry commenters interpreted this proposed
fix to mean that, in instances where CDs have already
been delivered to the consumer when the creditor
learns of a Changed Circumstance, corrected CDs could
be used to reset tolerances regardless of when consum-
mation is expected to occur so long as the creditor pro-
vides the corrected CD to the consumer within three
business days after learning of the Changed Circum-
stance, even if that is at the closing table. In other
words, these commenters read the proposal as eliminat-
ing the Four-Day Limit in situations where the CD has
already been issued when the creditor learns of a
Changed Circumstance. Other industry commenters ex-
pressed concern that adoption of the Bureau’s proposed
fix would still leave uncertainty concerning the situa-
tion where creditors that have not yet provided a CD to
the consumer learn of a Changed Circumstance six
business days or less before consummation. The first
part of the proposed Comment would appear still to ap-
ply in that instance and to prohibit the creditor from us-
ing the CD to reset tolerances.

Consumer advocacy groups, on the other hand,
warned that the Bureau’s proposed fix could encourage
creditors to deliver CDs to the consumer very early in
the loan process, which would be inconsistent with the
Bureau’s intent that the CD be a statement of actual
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costs. They also expressed concerns that allowing
creditors to issue corrected CDs to consumers under
these circumstances could result in information over-
load.

In analyzing these comments, the Bureau recognized
that the industry commenters’ interpretation of the Bu-
reau’s proposed fix as eliminating the Four-Day Limit
was a plausible reading of the language in Comment
19(e)(4)(ii)-2, but noted that the preamble to the pro-
posal ‘‘does not describe that the Bureau intended such
a change.’’ The Bureau also acknowledged that if the
proposal were to be adopted as is, it would not end the
uncertainty surrounding this issue and, further, could
produce unforeseen and, perhaps, adverse conse-
quences for consumers. Accordingly, the Bureau deter-
mined not to adopt the proposed Comment and to in-
stead propose a new fix.

The 2017 Proposal
The 2017 proposal (82 Fed. Reg. 37794 (August 11,

2017)) appears to satisfy most if not all of the industry’s
concerns. It removes any doubt that both corrected CDs
and initial CDs may be used to reset tolerances regard-
less of when consummation occurs so long as the credi-
tor provides the CD or corrected CD to the consumer
within three business days after learning of the
Changed Circumstance. It also includes, as proposed
new Comments 19(e)(4)(ii)-1(iii) and (iv), the following
two helpful examples illustrating exactly how the pro-
posed fix works in real life scenarios:

Example 1: Consummation is scheduled for Thursday. The
creditor hand delivers the [CD] on Monday, and, on Tues-
day, the consumer requests a change to the loan that would
[justify issuance of] a revised disclosure . . . but would not
require a new [three business day] waiting period pursuant
to § 1026.19(f)(2)(ii). The creditor complies with the [good
faith] requirements . . . by hand delivering [a corrected CD]
reflecting the consumer-requested changes on Thursday.

Example 2: Consummation is originally scheduled for
Wednesday. The creditor hand delivers the [CD] on the Fri-
day before the scheduled consummation date and the APR
becomes inaccurate on the Monday before the scheduled
consummation date, such that the creditor is required to de-
lay consummation and provide [a] corrected [CD], includ-
ing any other changed terms, so that the consumer receives
[it] at least three business days before consummation. . . .
Consummation is rescheduled for Friday. The creditor com-
plies with the [good faith] requirements . . . by hand deliv-
ering the [corrected CD] . . . reflecting the revised APR and
any other changed terms to the consumer on Tuesday. . . .

The Bureau gives several reasons for putting forth
this new proposal to close the black hole. It indicates
that if creditors cannot recoup increases in costs result-
ing from Changed Circumstances that occur late in the
loan process, they may likely charge higher fees to all
of their customers, refuse to agree to consumer-
requested changes and/or refuse to close and force the
consumer to start the loan process all over again. It also
suggests that eliminating the Four-Day Limit for issu-
ance of corrected CDs but not for the initial CD would
provide an incentive to creditors to issue CDs very early
in the process, which in some circumstances ‘‘might be
inconsistent with the description of the [CD] as a
‘‘’statement of the final loan terms and closing costs,’
and the requirement . . . that the disclosures on the

[CD] are to be a statement of ‘the actual terms of the
transaction.’ ’’ Finally, the Bureau recognizes that the
‘‘current timing rules regarding resetting tolerances
with [CDs] have led to uncertainty in the market and
created implementation challenges that could have un-
intended consequences for both consumers and credi-
tors.

Prospects for Adoption of 2017
Proposal

Whether or not the Bureau will adopt the proposal in
its current form is unclear. While the Bureau has indi-
cated that there are several good reasons to do so, as set
forth above, it is obviously concerned about some of the
possible ramifications and unintended consequences
that could result. Because of this concern, it solicits
comments from interested parties concerning the pos-
sible effects of the changes it has proposed. (The com-
ment period expires on October 10, 2017.)

Among the items of information sought by the Bu-
reau in this regard are the following:

s Information concerning the extent to which the
current rule has caused situations where creditors can-
not provide either a revised LE or CD to reset tolerances
even if a Changed Circumstance would otherwise per-
mit them to do so.

s The frequency and the cause of such occurrences,
specifically including whether the Changed Circum-
stance occurred after the CD had been provided to the
consumer and whether there was a delay to the ex-
pected consummation date after the creditor provided
the CD.

s The average costs and the nature of such costs
(i.e., rate lock extension fees, additional appraisal or in-
spections fees, or other fees) associated with such oc-
currences.

s Any additional information that would assist the
Bureau in evaluating potential adverse consequences of
the proposal, such as encouraging some creditors to
provide CDs very early in the lending process, possibly
so early in the process that the terms and costs are
nearly certain to be revised.

s The extent to which creditors are currently provid-
ing CDs to consumers so that they are received substan-
tially before the required three business days prior to
consummation with terms and costs that are nearly cer-
tain to be revised, and, to the extent this is occurring,
the number of business days before consummation con-
sumers are receiving the CDs.

s Whether creditors, in those instances, are issuing
revised CDs.

s The extent to which creditors might change their
current practices regarding provision of the CD if the
proposal is adopted.

s The potential harms to consumers where creditors
provide CDs to consumers so that they are received
more than the required three business days prior to
consummation with terms and costs that are nearly cer-
tain to be revised, and whether it should consider
adopting measures to prevent such harms in a future
rulemaking.

s Whether the circumstances for resetting toler-
ances [using a revised LE] provide sufficient protection
against potential consumer harm or whether additional
limitations are appropriate for resetting tolerances after
the issuance of a CD.
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s Whether it would be appropriate to allow creditors
to reset tolerances with a corrected CD in circum-
stances that are more limited than those described in
[the proposed rule] (for example, only when the in-
creased costs result from a consumer request or unfore-
seeable event, such as a natural disaster).

s Whether the rule should be more restrictive with
respect to resetting tolerances with a corrected CD for
certain third-party costs (such as appraisal fees) and
creditor fees (such as interest rate lock extension fees)
and the types of costs and fees that might be subject to
any more restrictive rules.

s Whether removing the [Four Day Limit] might re-
sult in confusion or information overload to the con-
sumer as a result of receiving more corrected CDs.

s Any additional consumer protections that might
be appropriate to promote the purposes of the disclo-
sures or prevent circumvention or evasion and addi-
tional potential consumer harms the Bureau has not
identified.

Prognosis
Most of the Bureau’s concerns about unintended and

possibly adverse consequences for consumers resulting
from adoption of the 2017 Proposal consumer confu-
sion, information overload and receipt of early CDs that
will likely have to be revised appear to be highly specu-
lative. As a result, unless consumer advocacy groups
are able to offer actual examples of adverse consumer
consequences along the lines suggested in the Bureau’s
request for comments and perhaps some evidence that
these consequences are not merely isolated events, it
does not seem likely that the Bureau will back off from
finalizing this proposal as published. On the other hand,
if the Bureau is provided with some real-world evidence
of adverse consumer consequences, it could adopt the
proposal with limitations, on either the types of third-
party costs and creditor fees that will qualify for a toler-
ance reset under the new rule or the number of days be-
fore the scheduled closing date within which a CD may
be delivered, or both. In any event, one thing is certain
- the TRID beat will go on.
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