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IN THE UNITED STATES DISTRICT COURT
OF THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SANDRA HARRIS
Plaintiff,
v.
CREDIT ONE FINANCIAL,
INC., CREDIT ONE BANK,
N.A.; DOES1-10, inclusive,
Defendants.

)
Civil Action No.
)
) 1:17-CV-3144-LMM
)
)
)
JURY TRIAL DEMANDED
)
)
)
)
)
)
)

MOTION TO AMEND AND SUPPLEMENT
MOTION TO VACATE
COMES NOW, Plaintiff, SANDRA HARRIS, by and through undersigned
counsel, and hereby filed this Motion to Amend and Supplement the Motion to
Vacate Arbitration Award filed on July 18, 2019 Docket No. 19, pursuant to
F.R.C.P Rule 15(a)(1)(A) and as grounds there of states:
1. On August 18, 2017, Ms. Harris filed her complaint with this court. (Doc. 1).
2. On October 20, 2017 a Motion to Stay the case and refer it to arbitration
pursuant an arbitration agreement was filed and subsequently granted. (Doc.
16).
3. On May 31, 2019 the JAMS arbitration award of Arbitrator F. Carlton King,
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Jr., Esq. was issued and served on the parties on June 5, 2019.
4. On July 18, 2019, Ms. Harris filed her Motion to Vacate the above-mentioned
Arbitration award.
5. Soon thereafter Plaintiffs’ counsel discovered a material error in Ms. Harris’s
Motion to Vacate Arbitration award relying on law subsequently overruled by
the Georgia Court of Appeals.
6. Counsel has corrected its pleading relying on the U.S. Supreme Court
Standard of review of Arbitration awards pursuant to the Federal Arbitration
Act, (“FAA”), 9 U.S.C. § 10(a)(4).
7. Ms. Harris is amending her motion comes less than 21 days after serving it.
WHEREFORE, premises considered, Ms. Harris respectfully request that the Court
Grant her Motion to Amend and Supplement Motion to Vacate attached.
Dated: 07/31/2019
Respectfully submitted,
/s/ David A. Prado
By: David A. Prado Esq.
Attorney Bar No. 876286
Attorney for Plaintiff: Sandra Harris
The Prado Law Firm
3056 Greyfield Place
Marietta, GA 30067
MOBILE: (770) 597-3269
E-mail: Dprado@ThePradoLawFirm.com
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IN THE UNITED STATES DISTRICT COURT
OF THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SANDRA HARRIS
Plaintiff,
v.
CREDIT ONE BANK, N.A.;
DOES1-10, inclusive,
Defendants.

)
Civil Action No.
)
) 1:17-CV-3144-LMM
)
)
)
)
JURY TRIAL DEMANDED
)
)
)
)
)
)

MOTION TO VACATE ARBITRATION AWARD
Pursuant to the Federal Arbitration Act, (“FAA”), 9 U.S.C. § 10(a)(4),
Plaintiff Sandra Harris, through Counsel, hereby moves this Court for an order
vacating the JAMS arbitration award of Arbitrator F. Carlton King, Jr., Esq. issued
May 31, 2019 (the “Award”), served on the parties on June 5, 2019. (Ex. 1). In the
“Award” Arbitrator King failed to identify a date of revocation to dial by Ms. Harris
while admitting a violation was likely present given the volume of calls. (Id.). In the
Award, the Arbitrator found for Defendant as to Plaintiff’s Telephone Consumer
Protection Act (“TCPA”), 47 U.S.C. § 227 et seq., failing to address the legality of
calls made to Ms. Harris pursuant to O.C.G.A. § 16-11-39.1(a), which was a core
question of fact and law in light of the credit card agreement purporting to establish
-3-
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a right to dial Plaintiff for any legal purpose. (Id.). In so doing the arbitrator
imperfectly executed his powers pursuant 9 U.S.C. § 10(a)(4) with respect to the
TCPA, by failing to consider the governing orders of the Federal Communication
Commission (“FCC”), who was charged by Congress with rule-making authority to
implement the TCPA in conjunction with those of the Georgia Legislature. The
Arbitrator ignored Plaintiff’s argument that all calls were illegal given the sheer
quantity and frequency of calls, 8 times per day, manifestly disregarding the
governing law on harassing communications established by the Georgia Legislature
in 1995. By failing to interpret the legality of the calls as defined by the credit card
holder agreement and Georgia law in conjunction with the TCPA, and by ignoring
clear evidence of revocation of any purported consent to make calls to Plaintiff’s cell
phone, the Arbitrator improperly executed his powers and manifestly disregarded
the law failing to award a recovery on Plaintiff’s TCPA claims.
I.

PROCEDURAL HISTORY

On August 18, 2017, Plaintiff filed a Complaint before this Court alleging
violations of the TCPA. (Doc. 1) Pursuant to an applicable arbitration clause, the
Parties stipulated to arbitration and the matter was stayed on October 12, 2017. (Doc.
16). On November 16, 2017, Plaintiff/Claimant filed an Arbitration Demand against
Defendant/Respondent through JAMS. The arbitration commenced on January 18,
2018 and the Honorable Judge Westmorland Ret. was appointed as arbitrator for the
-4-
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matter. (Ex. 2). In the Scheduling Order the parties agreed, without objection, and
Judge Westmoreland ruled that: “The Federal Arbitration Act and the JAMS
Comprehensive Rules & Procedures shall apply to this arbitration [and] the
substantive law of the State of Georgia controls.” (Emphasis added). (Ex. 2 Sec. 5).
In her demand, Plaintiff/Claimant alleged that Defendant/Respondent violated
the TCPA by, after she revoked consent to be called, using an automated telephone
dialing system (“ATDS”) to call her over four hundred (400) times on her cellular
phone. (Ex. 3). Through discovery it was established that the actual number of calls
was as few as six hundred and eighty-two (682) or as many as two thousand five
hundred and sixteen (2,516) calls in a 4 to 6 month period; Defendant readily admits
to calling Plaintiff 8 times per day. Defendant/Respondent has relied upon a defense
of consent to be called supposedly contained in the parties’ cardholder agreement,
which states that it may call Plaintiff for any legal purpose. (Ex. 4, p. 4).
Plaintiff sought statutory fees and actual damages as well as attorney fees and
costs under the Georgia Fair Business Practices Act. During the pre-arbitration
hearing, Defendant indicated that it intended to file a Motion for Summary
Disposition (“MSD”) as to all of Plaintiff’s claims. Arbitrator Westmoreland
allowed Defendant to submit its MSD as to all claims brought by Plaintiff. Defendant
filed its MSD on June 1, 2018. (Ex. 5). Plaintiff filed its Motion in Opposition on
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July 1, 2018. (Ex. 6). Judge Westmoreland denied Defendant’s MSD as to all claims
raised and set the schedule for Pre-Hearing Bench briefs to be submitted by August
30, 2018 prior to the hearing on September 6, 2018. (Ex. 7).
Soon thereafter, Defendant, citing a scheduling conflict, moved to reschedule.
Defendant provided no alternative dates. Plaintiff attempted to reschedule the
hearing, but Defendant once again cited scheduling conflicts. Then Judge
Westmoreland Ret., retired from JAMS leaving the matter to be re-assigned.
Arbitrator King was assigned arbitrator. A hearing was held on the matter on March
27, 2018 five hundred and eighty-six (586) days after its initial filing with this court;
at least nine hundred and twenty-four (924) days after Ms. Harris revoked her
consent to be called by Defendant.
II.

STATEMENT OF FACTS

In his “Final Award” Arbitrator King states that while he found Ms. Harris’s
“testimony credible, and she came across as an honorable person who found herself
in financial straits”, “[t]he problem for her case was not lack of credibility, but lack
of certainty.” (Ex. 1). He went on to state that he could not make a determination or
it was “impossible to tell with any degree of certainty either the month or the day
that she gave an unequivocal directive to stop the calls.” (Id.). However he found
that: “The evidence would support the conclusion that the equipment used by
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Respondent’s agents was covered by the TCPA, that Ms. Harris had the right to
orally revoke her consent to be called, and that at some point prior to July 27, 2017,
may have undertaken to do so. (Emphasis added). (Id.).
Arbitrator King failed to identify a date of revocation to dial by Ms. Harris
while admitting a violation was likely present given the volume of calls. In the
“Award,” the Arbitrator found for Defendant as to Plaintiff’s Telephone Consumer
Protection Act (“TCPA”), 47 U.S.C. § 227 et seq., while failing to address the
legality of calls made to Ms. Harris pursuant to OCGA § 16-11-39.1(a), which was
a core question of fact and law in light of the credit card agreement establishing a
right to dial only for a legal purpose. In so doing, the award does not draw its essence
from the contract and the arbitrator so imperfectly executed his powers in his own
brand of industrial justice that a final and definite award on the subject matter could
not be made.
III.

ARGUMENT

a. This Court Should Vacate the Final Award Because the Arbitrator so
Imperfectly Executed His Powers That a Final and Definite Award on
the Subject Matter Could not be Made.
While arbitration awards are given substantial deference by the courts, that
deference is not absolute. Instead, review of an arbitral award is limited to the four
grounds for vacatur expressed in 9 U.S.C. § 10(a). Accordingly, "judicial review
of arbitration decisions is among the narrowest known to the law." AIG Baker
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Sterling Heights, LLC v. Am. Multi-Cinema, Inc., 508 F.3d 995, 1001 (11th Cir.
2007). “Nonetheless, the deference due the arbitrator's award does not include
blanket approval of all arbitration awards. Where the award does not draw its
essence from the contract, but rather reflects the arbitrator's "own brand of industrial
justice," the reviewing court need not defer to the arbitrator's conclusions.” Interstate
Brands Corp.,Merita Bread Bakery Div. v. Local 441 Retail, Wholesale & Dep't
Store Union, 39 F.3d 1159, 1162 (11th Cir. 1994); Southwire Co. v. Am. Arbitration
Ass'n, 248 Ga. App. 226, 228, 545 S.E.2d 681, 684 (2001) (Emphasis Added).
The FAA provides four circumstances where it is appropriate for a court to
vacate an arbitration award:
(1) where the award was procured by corruption, fraud,
or undue means; (2) where there was evident partiality
or corruption in the arbitrators, or either of them; (3)
where the arbitrators were guilty of misconduct in
refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and
material to the controversy; or of any other misbehavior
by which the rights of any party have been prejudiced;
or (4) where the arbitrators exceeded their powers, or
so imperfectly executed them that a mutual, final, and
definite award upon the subject matter submitted was
not made. 9 U.S.C.S. § 10(a). (Emphasis Added).
The Supreme Court has provided similar guidance in the application of 9
U.S.C.S. § 10(a)(4) stating: “It is only when [an] arbitrator strays from interpretation
and application of the agreement and effectively ‘dispense[s] his own brand of
industrial justice’ that his decision may be unenforceable.” Stolt-Nielsen S. A. v.
-8-
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AnimalFeeds Int'l Corp., 559 U.S. 662, 671, 130 S. Ct. 1758, 1767 (2010) citing
Major League Baseball Players Assn. v. Garvey, 532 U.S. 504, 509, 121 S. Ct. 1724,
149 L. Ed. 2d 740 (2001); Oxford Health Plans LLC v. Sutter, 569 U.S. 564, 569,
133 S. Ct. 2064, 2068 (2013)
Further, in interpreting, the four grounds for vacatur the 11th Circuit Court of
Appeals has found that awards may be vacated if it is arbitrary and capricious,
Ainsworth v. Skurnick, 960 F.2d 939, 941 (11th Cir. 1992), and if enforcement of the
award is contrary to public policy, Delta Air Lines, Inc., v. Air Line Pilots Ass'n,
Int'l, 861 F.2d 665, 671 (11th Cir. 1988). An award is arbitrary and capricious only
if “a ground for the arbitrator's decision cannot be inferred from the facts of the
case.” "A showing that the arbitrator merely misinterpreted, misstated, or misapplied
the law is insufficient." B.L. Harbert Int'l v. Hercules Steel Co., 441 F.3d 905, 910
(11th Cir. 2006). Indeed, Under 9 USCS § 10(a)(4), “[The] district court could set
aside any arbitration awards that were excessive or beyond jurisdiction of
arbitrator.” Klay v. United Healthgroup, Inc., 376 F.3d 1092, 17 Fla. L. Weekly Fed.
C 732 (11th Cir. 2004).
In Stolt-Nielsen SA v Animal Feeds International Corp., the Second Circuit
held that an arbitration award can be vacated where the arbitrator “willfully flouted
the governing law by refusing to apply it,” which is an application of the Supreme
Court interpretation of the statutory language calling for vacatur when the arbitrator
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has “exceeded their powers, or so imperfectly executed them that a mutual, final,
and definite award upon the subject” did not occur.
In the instant case, the arbitrator was aware of the state statute and credit card
holder agreement / contract encompassing of the arbitration clause to be applied in
conjunction with the Telephone Consumer Protection Act in assessing the legality
of calls. Indeed, Arbitrator King instructed the parties after the hearing to submit
Post-Hearing briefs to address both the legality of the calls as it pertained to
revocation and the damages sought by Plaintiff. (See. Ex. 8 - Post-Hearing Brief
Submitted by Claimant, Ms. Harris). On page 5 of Plaintiff’s brief, she states in the
first sentence under heading “Ms. Harris revoked consent for credit one to Autodial
her on her cell phone”:
Credit One’s phone calls to Ms. Harris were illegal under
Georgia law, so they are expressly excluded from the
contractual consent proffered by Credit One in its defense
of her TCPA claims. See OCGA § 16-11-39.1(a), making
harassing phone calls illegal in Georgia. (Emphasis
added).
On the following page the Brief detailed:
“The Cardholder Agreement [encompassing of the
arbitration agreement] specifically limits Ms. Harris’s
consent to be called in one key way: “You are providing
express written permission and consent authorizing Credit
One Bank or its agents to contact you at any phone
number...you provide at any time, for any lawful
purpose.” This express limitation to the right to call Ms.
Harris is not open to interpretation, so any illegal phone

- 10 -
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calls were outside of the scope of Ms. Harris’s consent to
be called.”
Credit One admitted that Ms. Harris was dialed up to eight (8) times per day.
(Id.). Ms. Harris’s testimony also depicted instances in which she was dialed mere
minutes after making payments when it was clear to Credit One that she was unable
to pay more. (Id.).

In his award, Arbitrator King himself showed alarm and

astonishment at the level and frequency of calls.1 (Ex. 1). The brief depicted these
and other harassing instances evident of the Georgia statute’s application; leaving
the Arbitrator to determine a date of revocation or at the very least assess the
Georgia Code in light of the contractual provisions set by the credit card holder
agreement drafted by Defendant and the TCPA. (Id.). (Emphasis added).
The Arbitrator’s award states the evidence shows that Credit One applied
automatic telephone dialing systems within the meaning of the TCPA. (Id.). The
disregard to the Georgia code which speaks directly to the legality of the calls as
interpreted in light of the credit card holder agreement and the Telephone Consumer
protection Act led this award to improperly apply the law, leading to an erroneous
outcome; imperfectly executed upon which a final and definite award on a subject
matter could not be made. Moreover, the award “does not draw its essence from the
contract” as the contract limits calls for legal purposes only. Id. See Interstate

1

“Evidence from Respondent’s callers shows that over 600 calls were made to Ms. Harris’s
cellphone, which seems an inordinately high number.”
- 11 -
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Brands, 39 F.3d 1159 at 1162. (Emphasis added). And, more importantly, the award
sanctions Defendant’s harassing calls; the very action the statute seeks to curb. Id.
See Delta, 861 F.2d 665 at 671.
Arbitrator King was aware of a governing legal principle, specifically Georgia
harassment law and the TCPA, applicable to the facts of dispute and the contractual
provisions in the Credit Card Holder Agreement purporting to assent only to calls
for a legal purpose, the same agreement which contained the arbitration clause
applied to the proceedings, but failed to apply it or ignored it all together. (Ex. 4)
(Emphasis added). Indeed, “The power and authority of the arbitrators in an
arbitration proceeding is dependent on the provisions of the arbitration agreement
under which the arbitrators were appointed.” Szuts v. Dean Witter Reynolds, Inc.,
931 F.2d 830, 831 (11th Cir. 1991). A reading of his award fails to address any
mention of the Georgia Code, yet found that Credit One applied automatic telephone
dialing systems within the meaning of the TCPA to dial Ms. Harris. Stating: “The
evidence would support the conclusion that the equipment used by Respondent’s
agents was covered by the TCPA, that Ms. Harris had the right to orally revoke her
consent to be called, and that at some point prior to July 27, 2017, may have
undertaken to do so. (Ex. 1) (Emphasis added).
b. The Arbitrator Ignored Multiple Dates of Revocation by Ms. Harris
Executing “his own brand of industrial justice.” (559 U.S. 662, 671).
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In enacting the TCPA, Congress was determined to regulate systematic
technological intrusion into people’s privacy made possible by systems
such as autodialers. Specifically, Congress sought to address the proliferation
of automated phone calls “invading the privacy of American homes”2 and “the
advance of technology which makes automated phone calls more cost-effective.”3
Congress found that “[m]any consumers are outraged over the proliferation of
intrusive, nuisance calls to their homes.”4
Knowing that technical advances would inevitably march this technology
forward in new and even surprising technological ways, Congress delegated broad
authority to the Federal Communications Commission (“FCC”) to promulgate
regulations implementing the TCPA’s requirements. 47 U.S.C. § 227(b)(2).
Specifically, the FCC was charged with organizing a regulatory scheme to ensure
that it is “(1) unlawful for any person within the United States” (A) “to make any
call (other than a call made for emergency purposes or made with the prior
express consent of the called party) using any automatic telephone dialing
system” (iii) “to any telephone number assigned to a . . . cellular telephone service.”
47 U.S.C. § 227(b) (Emphasis Added).
2

The TCPA directs the FCC, after

William k. Kovacs, U.S. Chamber of Commerce, Comments of the U.S. Chamber of
Commerce, CG Docket No.
02-278 at 5 (Aug 30, 2012).
3
S. Rep. No. 102-178, at 1-2 (1991), reprinted in 1991 U.S.C.C.A.N. 1968, 1970 (1991).
4
Congressional Findings. Act Dec. 20, 1991, P.L. 102-243, § 2, 105 Stat. 2394.
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comparing and evaluating “alternative methods,” to adopt rules “concerning the
need to protect residential telephone subscribers' privacy rights to avoid receiving
telephone solicitations to which they object.” 47 U.S.C. § 227(c)(1)-(4). Thus, to
the extent that the plain language of the statute is silent as to any issues
concerning the import and implementation of the TCPA, the FCC is the final
word unless and until their orders are challenged in a Federal Court of Appeals.
The FCC determined that consent can be unilaterally revoked, a ruling later
upheld by ACA Int’l.
In the instant case, Arbitrator King acknowledges the application of the
Federal Statute, TCPA, and the use of an Automatic Telephone Dialing System
(ATDS) covered by the statute. (Ex. 1). He further acknowledged Ms. Harris’s right
to revoke consent to be dialed. (Id.). However, despite no evidence contradicting
her testimonial evidence that she revoked any purported consent, Arbitrator King
ignored Ms. Harris’s multiple instances of revocation. (Id.). Indeed, Defendant
could not provide a single shred of evidence in the form of testimony or recorded
conversation indicating that Ms. Harris did not revoke consent; namely because
Defendant and its vendors did not retain call recordings prior to 2016 which did
not also include a payment. (Ex. 8 p. 18-19).
Arbitrator King found Ms. Harris to be an “honorable person” and her
“testimony credible.” (Ex. 1). Moreover, he found that a violation was likely present
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– stating: “Ms. Harris may have undertaken to do so [revoke consent].” (Id.). Yet,
Mr. King failed to assign a date of revocation citing Ms. Harris’s “uncertainty” due
to her providing testimony of numerous times she requested Defendant to cease
calls. (Id.). His argument is tantamount to “One may only revoke consent to be called
once, anymore and its uncertainty may waive all revocations”. This is arbitrary and
capricious and a refusal to apply the TCPA to the facts; evident of the arbitrator’s
execution of “his own brand of industrial justice.” Stolt-Nielsen S. A., at 671.
c. The Arbitration Award Does Not “Draw Its Essence from Contract and
Strays from Its Application and Interpretation”
“The power and authority of the arbitrators in an arbitration proceeding is
dependent on the provisions of the arbitration agreement under which the arbitrators
were appointed.” Szuts at 831. The Cardholder Agreement encompassing the
arbitration clause specifically limits Ms. Harris’s consent to be called in one key
way: “You are providing express written permission and consent authorizing Credit
One Bank or its agents to contact you at any phone number...you provide at any
time, for any lawful purpose.” (Ex.4) (Emphasis added). “To the Defense’s own
admission Credit One dialed Ms. Harris up to 8 times per day for a 4 to 6-month
period resulting in, at a minimum six hundred and eighty-two (682) or as many as
two thousand five hundred and sixteen (2,516) calls. (Ex.8). The volume so
astonishing, Arbitrator King cites to his surprise in the award calling it an – “an
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inordinately high number.” (Ex. 1). Indeed, an inordinately high number requisite
of the application of OCGA § 16-11-39.1(a).
In 1995 the Georgia Congress enacted OCGA § 16-11-39.1(a) in order to
defend Georgians from harassing phone calls from other individuals or
organizations, it provides that:
“[a] person commits the offense of harassing phone calls
if such person telephones another person repeatedly,
whether or not conversation ensues, for the purpose of
annoying, harassing, or molesting another person…”
A person may commit the offense of “harassing phone calls” in separate and
alternative ways. Hazelton v. State, 200 Ga. App. 61, 63, 406 S.E.2d 569 (1991).
Either a single telephone call that threatens bodily harm or repeated calls for the
purpose of annoying, harassing, or molesting another may constitute the offense of
harassing phone calls. State v. Mack, 231 Ga. App. 499, 499 S.E.2d 355 (1998)
In her post-hearing brief requested by Arbitrator King Ms. Harris begins her
argument stating all calls made to her were illegal in light of OCGA § 16-11-39.1(a)
and the contract clause giving Defendant the right to dial Ms. Harris for any lawful
purpose only. However, Arbitrator King’s “Award” is devoid of any mention to
the Georgia Code while Ms. Harris’s Post Hearing Brief dedicates several pages in
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its initial argument beginning on page 5 and ending on page 20 to this ignored
issue.
IV.

CONCLUSION

In the “Award” Arbitrator King failed to identify a date of revocation to dial
by Ms. Harris while admitting a violation was likely present given the volume of
calls. In the “Award,” the Arbitrator found for Defendant as to Plaintiff’s Telephone
Consumer Protection Act (“TCPA”), 47 U.S.C. § 227 et seq., while failing to address
the legality of calls made to Ms. Harris pursuant to OCGA § 16-11-39.1(a), which
was a core question of fact and law in light of the credit card agreement establishing
a right to dial only for a legal purpose. In so doing, the award does not draw its
essence from the contract and the arbitrator so imperfectly executed his powers in
his own brand of industrial justice that a final and definite award on the subject matter
could not be made.
Dated: 07/31/2019
Respectfully Submitted,
/s/ David A. Prado
By: David A. Prado Esq.
Attorney Bar No. 876286
Attorney for Plaintiff: Sandra Harris
The Prado Law Firm
3056 Greyfield Place
Marietta, GA 30067
MOBILE: (770) 597-3269
E-mail: Dprado@ThePradoLawFirm.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
SANDRA HARRIS
Plaintiff,
v.
CREDIT ONE BANK, N.A.;
DOES1-10, inclusive,
Defendants.

)
Civil Action No.
)
) 1:17-CV-3144-LMM
)
)
)
)
JURY TRIAL DEMANDED
)
)
)
)
)
)

[PROPOSED] ORDER GRANTING MOTION
TO VACATE ARBITRATION AWARD
Upon consideration of the Motion to Vacate of counsel for Plaintiff Sandra
Harris, IT IS HEREBY ORDERED that Plaintiff’s Motion to Vacate Arbitration
Award is GRANTED.
Dated

, 2019.

- 18 -

Case 1:17-cv-03144-LMM Document 21 Filed 07/31/19 Page 19 of 19

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
SANDRA HARRIS
Plaintiff,
v.
CREDIT ONE BANK, N.A.;
DOES1-10, inclusive,
Defendants.

)
Civil Action No.
)
) 1:17-CV-3144-LMM
)
)
)
)
JURY TRIAL DEMANDED
)
)
)
)
)
)

CERTIFICATE OF SERVICE
I hereby certify that on July 31, 2019 I electronically filed the foregoing
Motion to Vacate Arbitration Award with the Clerk of Court using the CM/ECF
system which will send notice to the parties of record.
/s/ David A. Prado
By: David A. Prado Esq.
Attorney Bar No. 876286
Attorney for Plaintiff: Sandra Harris
The Prado Law Firm
3056 Greyfield Place
Marietta, GA 30067
OFFICE: (470) 353-8870
MOBILE: (770) 597-3269
E-mail: Dprado@ThePradoLawFirm.com
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EXHIBIT

2
JAMS ARBITRATION
Sandra Harris,

)

Claimant,

)
)

and

JAMS

)

Reference Number

)

1440005582

)
Credit One Bank, N.A.,

)

Respondent.

)

SCHEDULING ORDER
A conference call preliminary hearing was conducted in this matter on February 26, 2018,
pursuant to written notice and this order is issued regarding the conduct of the above-referenced
arbitration.
1.

Parties and Counsel. The parties to this arbitration are identified in the above-styled caption and
are represented as listed below.
Claimant:
MacPherson & Prado, LP
2265 Roswell Road
Suite 100
Marietta, GA 30062

470-353-8870
David A. Prado
Dprado@GeorgiaCollectionDefense.com
Andrew MacPherson
AMacPherson@GeorgiaCol lection Defense .com

Respondents:
Sessions Fishman Nathan & Israel LLC
3850 N. Causeway Blvd.
Suite 200
Metairie, LA 70002-7227
504-828-3700
Kristen L. Burge
kbu rge@sessi ons. legal
Wendi E. Fassbender
wfassbender@sessions.legal
Case Manager
Ankur Haldar
JAMS
1201 W. Peachtree Street NW
Suite 2650
Atlanta, GA 30309
404-566-2156
ahaldar@jamsadr.com

2.

Arbitrator
Melvin K. Westmoreland
JAMS
1201 W. Peachtree Street NW
Suite 2650
Atlanta, GA 30309
404-612-2571
Melvin. westmoreland@fultoncountyga.gov

3.

Agreement to Arbitrate. This case was originally filed in the Northern District of Georgia and
referred to JAMS for binding arbitration by consent of the parties in October, 2017. The
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appointment of arbitrator, including the disclosure checklist, as well as the JAMS General Fee
Schedule, has been provided to the parties through their counsel.
4.

Pleadings and Issues for Arbitration. Counsel acknowledge receiving the Arbitrator's signed
disclosure dated January 3, 2018, and have no objection to the arbitrator serving in this case.
The claims are stated in Claimant's Statement of Claim dated November 2, 2017, which included
a copy of the first amended complaint filed in federal court in August 2017. Respondent's
Answer and Demand for Arbitration filed in the federal case in October 2017 was provided to
JAMS on February 26, 2018.

5.

Applicable Rules and Law. The Federal Arbitration Act and the JAMS Comprehensive Rules &
Procedures shall apply to this arbitration. The substantive law of the State of Georgia controls.

6.

Exchange of Information. Counsel shall cooperate in the appropriate exchange of information
and the Arbitrator shall supervise to the extent necessary. In accordance with Rule 17 of the
JAMS Rules & Procedures the parties shall promptly notify JAMS when a dispute exists and a
conference call shall be arranged with the Arbitrator and the Arbitrator shall decide the dispute.

7.

Disclosure Schedule. The requests for relevant documents and recordings shall be served by
April 1, 2018, and the appropriate items shall be produced on or before May 1, 2018. All fact
depositions shall be noticed by June 15, 2018, and taken by July 15, 2018. Any expert witnesses
shall be identified by July 15, 2018.

8.

Motions. Any motions, other pleadings or communications shall be concurrently served by email
to the Arbitrator, Case Manager and opposing counsel. Any dispositive motions shall be filed on
or before June 1, 2018, and responses will be due on or before July 1, 2018. If the parties and
counsel believe it helpful they will mediate on or before August 6, 2018.

9.

Pre-hearing. Witness and exhibit lists in compliance with JAMS rule 20(a) shall be exchanged and
provided to the Arbitrator on or before August 23, 2018. Counsel shall pre-mark the exhibits and
attempt to resolve any disputes regarding the admissibility of exhibits prior to the hearing. A list
of stipulated facts shall also be provided to the Arbitrator on or before August 23, 2018, and if
any depositions will be used at the hearing they shall be so designated on or before August 23,
2018. Pursuant to Rule 20(b) counsel may submit a pre-hearing statement on or before August
30, 2018, if they so desire. A pre-hearing conference call may be held during the week of August
30, 2018, at the request of counsel or the arbitrator.

10. Arbitration Hearing. The Arbitrator will ordinarily conduct the arbitration hearing pursuant to
JAMS Rule 22. The hearing shall begin on September 6, 2018. The hearing should take no more
than one day and will be held at the Atlanta JAMS office. Any party may arrange for a court
reporter to be present and shall bear all associated costs unless shared by agreement. The
Award shall be issued in accordance with JAMS Rule 24 and shall state the reasons on which the
decision of the Arbitrator is based. The Award may be served by regular mail as well as e-mail.
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11. Miscellaneous. Documents shall be served on JAMS through the Case Manager, with a copy to
the Arbitrator, except the actual trial exhibits shall be submitted only to the Arbitrator on the
first day of the hearing. There shall be no ex parte communication with the Arbitrator, but
counsel may correspond directly with the Arbitrator via e-mail, fax, or regular mail, with copies
to opposing counsel and the Case Manager. All matters related to fees, including the
cancellation or continuance of the hearing shall be strictly governed by the JAMS Arbitration Fee
Schedule and Administrative Policies. The parties through their counsel shall have ten days from
the date of this order to request modifications. This order shall be in effect unless amended by
subsequent order of the Arbitrator.

nd

SO ORDERED, this 2

day of March, 2018.

~ IL-.

.)::O_r\

Melvin K. Westmoreland
JAMS Arbitrator
Reference No. 1440005582

Provided to all counsel of record.
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Instructions for Submittal of Arbitration to JAMS

INSTRUCTIONS
Please submit this form to your local JAMS Resolution Center. Once the below items
are received, a JAMS professional will contact all parties to commence and coordinate
the arbitration process, including the appointment of an arbitrator and scheduling a
hearing date.

1-800-352-JAMS
www.jamsadr.com

If you wish to proceed with an arbitration by executing and serving a Demand for Arbitration on the appropriate
party, please submit the following items to JAMS with the requested number of copies:
A. Demand for Arbitration (2 copies)
B. Proof of service of the Demand on the appropriate party (2 copies)
C. Entire contract containing the arbitration clause (2 copies)
•
To the extent there are any court orders or stipulations relevant to this arbitration demand, e.g. an order compelling arbitration, please also include two copies.
D. Initial non-refundable filing fee
•
For two-party matters, the filing fee is $1,200. For matters involving three or more parties, the filing fee is
$2,000. The entire filing fee must be paid in full to expedite the commencement of the proceedings. Thereafter, a Case Management Fee of 12% will be assessed against all Professional Fees, including time spent for
hearings, pre- and post-hearing reading and research and award preparation. For matters involving consumers,
the consumer is only required to pay $250. See JAMS Policy on Consumer Arbitrations Pursuant to Pre-Dispute
Clauses. For matters based on a clause or agreement that is required as a condition of employment, the employee is only required to pay $400. See JAMS Policy on Employment Arbitrations, Minimum Standards of Fairness.
•

A refund of $600 will be issued if the matter is withdrawn within five days of filing. After five days, the filing
fee is non-refundable.
Once completed, please submit to your local JAMS Resolution Center.
Resolution Center locations can be found on the JAMS website at: http://www.jamsadr.com/locations/.

JAMS Demand for Arbitration Form

Page 1 of 7
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EXHIBIT

Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS
TO RESPONDENT (PARTY ON WHOM DEMAND FOR ARBITRATION IS MADE)
RESPONDENT
NAME

CREDIT ONE BANK, N.A.

ADDRESS

585 Pilot Road

CITY

Las Vegas

PH O N E

Add more respondents on page 6.

NV

ZIP

89119

STATE

GA

ZIP

30363

EMAIL

fspring@burr.com

STATE

1 (877) 825-3242 FAX

EMAIL

RESPONDENT’S REPRESENTATIVE OR ATTORNEY (IF KNOWN)
R E P R E S E N TAT I V E / AT T ORNEY

R. Frank Springfield, Esq.

FIRM/
COMPANY

Burr & Forman, LLP

ADDRESS

171 Seventeenth Street, NW, Suite 1100

CI T Y

Atlanta

PHONE

404-815-3000

FAX

FROM CLAIMANT

Add more claimants on page 7.

CL A I M A N T
NA M E

Brenda Brown

ADDRESS

PO Box 192

CITY

Funston

PH O N E

229-456-3001

FAX

31753

STATE

GA

EMAIL

brendakbrown457@gmail.com

ZIP

CLAIMANT’S REPRESENTATIVE OR ATTORNEY (IF KNOWN)
R E P R E S E N TAT I V E / AT T ORNEY

David A. Prado, Esq. & Andrew MacPherson, Esq

FIRM/
COMPANY

MacPherson & Prado, LP

ADDRESS

2265 Roswell Road Suite 100

CI T Y

Marietta

PH O N E

678-833-6682

JAMS Demand for Arbitration Form

FAX

30062

STATE

GA

EMAIL

themacphersonfirm@gmail.com

ZIP
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Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS
MEDIATION IN ADVANCE OF THE ARBITRATION
If mediation in advance of the arbitration is desired, please check here and a JAMS Case Manager will assist the
parties in coordinating a mediation session.

NATURE OF DISPUTE / CLAIMS & RELIEF SOUGHT BY CLAIMANT
CL A I M A N T H E R E B Y D E MANDS THAT YOU SUBM IT THE FOLLOWING DISPUTE TO FINAL AND BINDING ARBITRATION.
A M O R E D E TA I L E D S TATEM ENT OF CLAIM S M AY BE ATTACHED IF N EEDED.

Plaintiff, BRENDA BROWN, alleges Defendant, CREDIT ONE BANK, NA., robocalled her more
than 400 times in a 6-month period in violation of the Telephone Consumer Protection Act, 47
U.S.C. § 227 et seq. (“TCPA”) and the Georgia Fair Business Practices Act, O.C.G.A § 10-1-391 et
seq. (“FBPA”).
CREDIT ONE, N.A. intentionally harassed and abused Plaintiff on numerous occasions by calling
several times during one day, and on back-to-back days, with such frequency as can be
reasonably expected to harass. Calls became so numerous that Ms. Brown would note on the
phone that they were harassing her and would occasionally turn her phone off or refuse to answer
unknown numbers so as not to be interrupted during daily tasks. As a result, she missed countless
calls from important entitites including doctors, pharmacies, and legal counsel.
Defendant has made approximately Four Hundred (400) calls to Plaintiff’s cellular telephone
number from February 2017 until today, which will be established exactly once Defendant turns
over their dialer records. Despite actual knowledge of their wrongdoing, the Defendant continued
the campaign of abusive robocalls.
As a result of the answered and unanswered calls described above, Plaintiff suffered an invasion of
privacy. Plaintiff was also affected in a personal and individualized way by stress, anxiety,
nervousness, embarrassment, distress, and aggravation. Due to both answered and unanswered
calls, Plaintiff suffered the expenditure of Plaintiff’s time, exhaustion of Plaintiff’s cellular telephone
battery, unavailability of Plaintiff’s cellular telephone while ringing, waste of Plaintiff’s time, causing
the risk of personal injury due to distraction, and trespass upon Plaintiff’s chattels. All of the
above-mentioned damages were caused by, and/or directly related to, Defendant’s attempts to
collect a debt from Plaintiff through the use of automated/predictive dialing technology.
As a result of Defendants’ violation of the TCPA, Plaintiff is entitled to recover a minimum of
$500.00 per violation, or if the Arbitrator finds that Defendant willfully and knowingly violated the
foregoing section, the Arbitrator may, in its discretion, award Plaintiff $1,500.00 per violation. In
addition, the Plaintiff is entitled to recover attorney fees and cost, actual, punitive, and exemplary
damages pursuant to the Georgia Fair Business Practices Act.
- Complaint attached.

AMOUNT IN CONTROVERSY (US DOLLARS)

JAMS Demand for Arbitration Form

$600,000.00 - Estimated
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Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS
ARBITRATION AGREEMENT

This demand is made pursuant to the arbitration agreement which the parties made as follows. Please cite location of arbitration provision and attach two copies of entire agreement.
A R B I T R AT I O N P R O V I S I ON LOCATION

Plaintiff, Brenda Brown, and Defendant, Credit One Bank (Credit One), through counsel and under
the Federal Rules of Civil Procedure, agree Plaintiff’s claims against Credit One are subject to
arbitration and hereby move this Court to stay this entire case and refer the matter to arbitration,
and state:
1. Plaintiff commenced this action by filing a complaint against Defendant on or about January 29,
2018. [See Doc. 1, Complaint.]
2. The Parties have since agreed to arbitrate all of the claims against one another pursuant to the
parties' written arbitration agreement. [See Doc. 2, Arbitration Agreement]
3. The Parties therefore respectfully request that this Court enter the Agreed Order attached hereto
as Exhibit "A," which orders that all of the claims in this lawsuit be submitted to final, binding
arbitration and that this lawsuit be stayed during the pendency of the arbitration proceeding.
The Parties respectfully request that this Court enter the Agreed Order attached hereto as Exhibit
"A."
STIPULATED AND AGREED to this 6th day of April, 2018.
WHEREFORE, the parties respectfully request the Court stay the proceedings and refer this entire
case to arbitration with Judicial Arbitration and Mediation Services JAMS in Atlanta, Georgia and
for such other relief as this Court deems proper.
Dated: April 18, 2018
Respectfully submitted,

RESPONSE

The respondent may file a response and counter-claim to the above-stated claim according to the applicable
s/ Andrewrules.
MacPherson
arbitration
Send the original response and counter-claim to the claimant at the address stated above with
By:copies
Andrew
MacPherson, Esq.
two
to JAMS.

Attorney Bar No. 613917
Email: AMacPherson@GeorgiaCollectionDefense.com

REQUEST FOR HEARING

E Q U E S T E D L O C AT I O N
R
E Q U E S T E D R EAtlanta,
S O L U T I O NGeorgia
CENTER
ForRthe
Firm:
MACPHERSON & PRADO, LP.
2265 Roswell Road, Suite 100
ELECTION
FOR EXPEDITED PROCEDURES (IF COMPREHENSIVE RULES APPLY)
Marietta,
GA 30062
See:
Comprehensive
Rule 16.1
OFFICE: (470) 353-8870
By checking the box to the left, Claimant requests that the Expedited Procedures described in JAMS CompreMOBILE:
(770) Rules
597-3269
hensive
16.1 and 16.2 be applied in this matter. Respondent shall indicate not later than seven (7) days
✔

from the date this Demand is served whether it agrees to the Expedited Procedures.

s/ R. Frank Springfield
R.
Frank Springfield
SUBMISSION
INFORMATION
fspringf@burr.com
S I G N AT U R E
BURR & FORMAN, LLP
171 Seventeenth Street, NW Suite 1100
NAME
Andrew
Atlanta,
30363MacPherson, Esq.
( P R I N T / TGeorgia
YPED)
Telephone: (404) 815-3000
Facsimile: (404) 817-3244
Counsel for Defendant
JAMS Demand for Arbitration Form

DATE

4/18/18
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Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS
Completion of this section is required for all consumer or employment claims.

CONSUMER AND EMPLOYMENT ARBITRATION

Please indicate if this is a CONSUMER ARBITRATION. For purposes of this designation, and whether this case will be administered in California or elsewhere, JAMS is guided by California Rules of Court Ethics Standards for Neutral Arbitrators,
Standard 2(d) and (e), as defined below, and the JAMS Consumer and Employment Minimum Standards of Procedural Fairness:

✔

YES, this is a CONSUMER ARBITRATION.
NO, this is not a CONSUMER ARBITRATION.

“Consumer arbitration” means an arbitration conducted under a pre-dispute arbitration provision contained in a contract that
meets the criteria listed in paragraphs (1) through (3) below. “Consumer arbitration” excludes arbitration proceedings conducted under or arising out of public or private sector labor-relations laws, regulations, charter provisions, ordinances, statutes, or
agreements.
1.
2.
3.

The contract is with a consumer party, as defined in these standards;
The contract was drafted by or on behalf of the non-consumer party; and
The consumer party was required to accept the arbitration provision in the contract.

“Consumer party” is a party to an arbitration agreement who, in the context of that arbitration agreement, is any of the following:
1.
2.
3.
4.

An individual who seeks or acquires, including by lease, any goods or services primarily for personal, family, or
household purposes including, but not limited to, financial services, insurance, and other goods and services as
defined in section 1761 of the Civil Code;
An individual who is an enrollee, a subscriber, or insured in a health-care service plan within the meaning of section 1345 of the Health and Safety Code or health-care insurance plan within the meaning of section 106 of the
Insurance Code;
An individual with a medical malpractice claim that is subject to the arbitration agreement; or
An employee or an applicant for employment in a dispute arising out of or relating to the employee’s employment
or the applicant’s prospective employment that is subject to the arbitration agreement.

In addition, JAMS is guided by its Consumer Minimum Standards and Employment Minimum Standards when determining
whether a matter is a consumer matter.
If Respondent disagrees with the assertion of Claimant regarding whether this IS or IS NOT a CONSUMER ARBITRATION, Respondent should communicate this objection in writing to the JAMS Case Manager and Claimant within seven (7) calendar
days of service of the Demand for Arbitration.

EMPLOYMENT MATTERS

If this is an EMPLOYMENT matter, Claimant must complete the following information:
Private arbitration companies are required to collect and publish certain information at least quarterly, and make it available
to the public in a computer-searchable format. In employment cases, this includes the amount of the employee’s annual wage.
The employee’s name will not appear in the database, but the employer’s name will be published. Please check the applicable
box below:
Less than $100,000

$100,000 to $250,000

More than $250,000

Decline to State

WAIVER OF ARBITRATION FEES

In certain states (e.g. California), the law provides that consumers (as defined above) with a gross monthly income of less
than 300% of the federal poverty guidelines are entitled to a waiver of the arbitration fees. In those cases, the respondent
must pay 100% of the fees. Consumers must submit a declaration under oath stating the consumer’s monthly income and the
number of persons living in his or her household. Please contact JAMS at 1-800-352-5267 for further information. Note: this
requirement is not applicable in all states.

JAMS Demand for Arbitration Form
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Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS
RESPONDENT #2 (PARTY ON WHOM DEMAND FOR ARBITRATION IS MADE)
RE S P O N D E N T
NA M E
ADDRESS

STATE

CITY

PH O N E

FAX

ZIP

EMAIL

RESPONDENT’S REPRESENTATIVE OR ATTORNEY (IF KNOWN)
RE P R E S E N TAT I V E / AT T O RNEY
FIRM/
CO M P A N Y
ADDRESS

CI T Y

PH O N E

STATE

FAX

ZIP

EMAIL

RESPONDENT #3 (PARTY ON WHOM DEMAND FOR ARBITRATION IS MADE)
RE S P O N D E N T
NA M E

ADDRESS

CI T Y

PH O N E

STATE

FAX

ZIP

EMAIL

RESPONDENT’S REPRESENTATIVE OR ATTORNEY (IF KNOWN)
RE P R E S E N TAT I V E / AT T O RNEY
FIRM/
CO M P A N Y
ADDRESS

CITY

PHONE

JAMS Demand for Arbitration Form

STATE

FAX

ZIP

EMAIL
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Demand for Arbitration Form (continued)
Instructions for Submittal of Arbitration to JAMS
CLAIMANT #2
CLAIMANT
NAME
ADDRESS

STATE

CI T Y

PHONE

FAX

ZIP

EMAIL

CLAIMANT’S REPRESENTATIVE OR ATTORNEY (IF KNOWN)
RE P R E S E N TAT I V E / AT T ORNEY
FIRM/
COMPANY
ADDRESS

CITY

PH O N E

STATE

FAX

ZIP

EMAIL

CLAIMANT #3
CL A I M A N T
NA M E

ADDRESS

CI T Y

PH O N E

STATE

FAX

ZIP

EMAIL

CLAIMANT’S REPRESENTATIVE OR ATTORNEY (IF KNOWN)
RE P R E S E N TAT I V E / AT T O RNEY
FIRM/
CO M P A N Y
ADDRESS

CITY

PHONE

JAMS Demand for Arbitration Form

STATE

FAX

ZIP

EMAIL
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IN THE UNITED STATES DISTRICT COURT
OF THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SANDRA HARRIS
Plaintiff,
v.
CREDIT ONE FINANCIAL,
INC., CREDIT ONE BANK,
N.A.; DOES1-10, inclusive,
Defendants.

)
Civil Action No.
)
) 1:17-CV-3144-LMM
)
)
)
)
JURY TRIAL DEMANDED
)
)
)
)
)
)

PLAINTIFF’S FIRST AMENDED COMPLAINT AND JURY DEMAND
NOW COMES Plaintiff SANDRA HARRIS, by and through her
undersigned counsel, and sues Defendant CREDIT ONE FINANCIAL, INC.,
CREDIT ONE BANK, N.A. and DOES 1-10, agents of the named Defendants
whose identities may be discovered at a later time, and alleges the following:
1.

“Robocalls” are the #1 consumer complaint in America today.

2.

In 2016, there were almost 4,000,000 complaint reported to the Federal
Consumer Commission (FCC) and the Federal Trade Commission (FTC)
concerning Robocalls – 3,875,627 to be exact.1 In 2015 and 2014, the

1

National Do Not Call Registry Data Book FY 2016, October 1, 2015 – September 30, 2016, FEDERAL TRADE
COMMISSION (Dec. 2016), https://www.ftc.gov/system/files/documents/reports/national-do-not-call-registry-databook-fiscal-year-2016/dnc_data_book_fy_2016_post.pdf; Consumer Complaints Data – Unwanted Calls, FCC –

1
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robocalls complaints reached 2,636,477 and 1,949,603, respectively.2 Its is
important to recognize there merely reflect the number of the individuals
that complained to these agencies; the number of people that have been
victimized by robocalling abuse could be close to 100,000,000 in the last 3
years.
3.

“Senator Hollings, the TCPA’s sponsor, described these calls as ‘the scourge
of modern civilization. They wake us up in the morning; they interrupt our
dinner at night; they force the sick and elderly out of bed; they hound us
until we want to rip the telephone out of the wall.’ 137 Cong. Rec. 30, 821
(1991). Senator Hollings presumably intended to give telephone subscribers
another option: telling the autodialers to simply stop calling.” Osorio v. State
Farm Bank, F.S.B., 746 F. 3d 1242, 1256 (11th Cir. 2014). Despite the
penalties put in place over 26 years ago, robocall abuse continues to
skyrocket.

4.

Plaintiff, SANDRA HARRIS, alleges Defendant, CREDIT ONE BANK,

Open Data, FEDERAL COMMUNICATIONS COMMISSION, https://opendata.fcc.gov/Consumer-andGovernment- Affairs/Consumer-Complaints-Data-Unwanted-Calls/vakf-fz8e.
2
National Do Not Call Registry Data Book FY 2015, FEDERAL TRADE COMMISSION (Nov. 2015),
https://www.ftc.gov/system/files/documents/reports/national-do-not-call-registry-data-book-fiscal-year2015/dncdatabookfy2015.pdf; Consumer Complaints Data – Unwanted Calls, FCC – Open Data, FEDERAL
COMMUNICATIONS COMMISSION, https://opendata.fcc.gov/Consumer-and-Government-Affairs/ConsumerComplaints-Data-Unwanted-Calls/vakf-fz8e; Fact Sheet: Wheeler Proposal to Protect and Empower Consumers
Against Unwanted Robocalls, Texts to Wireless Phones, FEDERAL COMMUNICATIONS COMMISSION,
https://apps.fcc.gov/edocs_public/attachmatch/DOC-333676A1.pdf; National Do Not Call Registry Data Book FY
2014,
FEDERAL
TRADE
COMMISSION
(Nov.
2014),
https://www.ftc.gov/system/files/documents/reports/national-donot-call-registry-data-book-fiscal-year2014/dncdatabookfy2014.pdf.

2
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NA., robocalled her more than 400 times in a 3-month period in stark
violation of the Telephone Consumer Protection Act, 47 U.S.C. § 227 et seq.
(“TCPA”) and the Georgia Fair Business Practices Act, O.C.G.A § 10-1-391
et seq. (“FBPA”).
5.

Robocalls are very inexpensive to make. As was noted in a Senate hearing
on the subject: “With such a cheap and scalable business model, bad actors
can blast literally tens of millions of illegal robocalls over the course of a
single day at less than 1 cent per minute.” Stopping Fraudulent Robocall
Scams: Can More Be Done?: Hearing Before the Subcomm. on Consumer
Prot., Prod. Safety, and Ins. of the S. Comm. on Commerce, Sci., and
Transp., 113 Cong. 113-117 (2013) (statement of Lois Greisman, Assoc.
Director, Division of Marketing Practices, Bureau of Consumer Protection,
Federal Trade Commission).

6.

The TCPA was enacted to prevent companies like Defendant from invading
American citizens’ privacy and prevent illegal robocalls.

7.

Congress enacted the TCPA to prevent real harm. Congress found that
"automated or pre-recorded calls are a nuisance and an invasion of privacy,
regardless of the type of call" and decided that "banning" such calls made
without consent was "the only effective means of protecting telephone
consumers from this nuisance and privacy invasion." Pub. L. No. 102-243,

3
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§§ 2(10-13) (Dec. 20, 1991), codified at 47 U.S.C. § 227; see also Mims v.
Arrow Fin. Servs., LLC, 132 S. Ct. 740, 744 (2012) (“The Act bans certain
practices invasive of privacy”).
8.

According to findings by the FCC—the agency Congress vested with
authority to issue regulations implementing the TCPA—such calls are
prohibited because, as Congress found, automated or prerecorded telephone
calls are a greater nuisance and invasion of privacy than live solicitation
calls, and such calls can be costly and inconvenient. The FCC also
recognized that wireless customers are charged for incoming calls whether
they pay in advance or after the minutes are used.
JURISDICTION AND VENUE

9.

Because this case arises under the Telephone Consumer Protection Act, 47
U.S.C. § 227 et seq. (“TCPA”), jurisdiction of this Court arises under 28
U.S.C. § 1331, and supplemental jurisdiction for state law claims arises
under 28 U.S.C. § 1367.

10.

Venue is proper in this Court because a substantial part of the claim arose
in Georgia, and Defendants “reside” in Georgia, as that term is used in 28
U.S.C. § 1391.
FACTUAL ALLEGATIONS

4
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11.

Plaintiff is a natural Person, and a citizen of the state of Georgia, residing in
Lilburn County, Georgia.

12.

The Plaintiff is a “consumer” as defined in the Georgia Statute by O.C.G.A.
§ 10-1-392(6).

13.

Plaintiff is an “alleged debtor.”

14.

Plaintiff is the “called party.” See Breslow v. Wells Fargo Bank, N.A., 755 F.
3d 1265 (11th Cir. 2014); Osorio v. State Farm Bank, F.S.B., 746 F. 3d
1242 (11th Cir. 2014).

15.

Defendant is a bank supervised by the Federal Deposit Insurance
Corporation (FDIC) with its principal place of business in Las Vegas,
Nevada and conducts business in the State of Georgia.

16.

The debt that is the subject matter of this complaint is a “consumer
transaction” as defined by O.C.G.A. § 10-1-392(10).

17.

Plaintiff is the regular user and carrier of the cellular telephone number at
issue, (678) XXX-3242.

18.

The Plaintiff was the “called party” during each phone call subject to this
lawsuit.

19.

CREDIT ONE, N.A. intentionally harassed and abused Plaintiff on
numerous occasions by calling several times during one day, and on back-toback days, with such frequency as can be reasonably expected to harass.
5
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20.

CREDIT ONE, N.A. is headquartered and has its corporate offices 585 Pilot
Road, Las Vegas, NV 89119.

21.

CREDIT ONE, N.A., a Nevada corporation, is not registered in the State of
Georgia.

22.

CREDIT ONE, N.A. has numerous clients, customers, and contacts within
the Northern District of Georgia and regularly transacts business there.

23.

The alleged debt belonged to the Plaintiff, arising out of a credit card
transaction with Defendant on a credit card account that was primarily used
for Ms. Harris’s personal, family, or household purposes.

24.

CREDIT ONE, N.A. is headquartered and has its corporate offices 585 Pilot
Road, Las Vegas, NV 89119.

25.

Over the year preceding the filing of this action, CREDIT ONE, N.A., its
predecessors in interest and/or vendors have made numerous telephone calls
to Plaintiff's cellular telephone number, (678) 992-3242, in an attempt to
collect a debt on a credit card line of credit.

26.

The calls originated from (678) 249-1278, (404) 609-2411, (210) 987-5777,
(225) 960-6170, (312) 732-8417, (404) 609-2464, (678)-249-1278, (678)
666-0493, (678) 973-1122, (706) 524-0212, (706) 524-0953, (706) 5240996, which are all numbers which CREDIT ONE, N.A. owns, controls, and
makes calls from.

6
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27.

Calls became so numerous that Ms. Harris would occasionally turn her
phone off so as not to be interrupted during daily tasks.

28.

On April 18, 2017, Ms. Harris, after a particularly lengthy phone call with a
CREDIT ONE, N.A. representative, informed CREDIT ONE, N.A. to stop
calling her and demanded Defendant stop calling her aforementioned
telephone number. (Aff. Harris)

29.

Calls continued at the rate of at least three (3) or four (4) per day. Id.

30.

On some days, calls reached as many as ten (10) calls per day. Id.

31.

Defendant attempted to collect a debt from the Plaintiff by this campaign of
telephone calls.

32.

Defendant made at least one (1) call to (678) 992-3242.

33.

Defendant made at least one (1) call to (678) 992-3242 using an “automatic
telephone dialing system” (ATDS). (Ex. B)

34.

Defendant made at least ten (10) calls to (678) 992-3242. (Ex. B)

35.

Defendant made at least ten (10) calls to (678) 992-3242 using an ATDS.
(Ex. B)

36.

Defendant made at least one hundred (100) calls to (678) 992-3242. (Ex. B)

37.

Defendant made at least one hundred (100) calls to (678) 992-3242 using an
ATDS. (Ex. B)

38.

Defendant made at least two hundred (200) calls to (678) 992-3242. (Ex. B)

7
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39.

Defendant made at least two hundred (200) calls to (678) 992-3242 using an
ATDS. (Ex. B)

40.

Defendant made at least two hundred and fifty (250) calls to (678) 992-3242.
(Ex. B)

41.

Defendant made at least two hundred and fifty (250) calls to (678) 992-3242
using an ATDS. (Ex. B)

42.

Defendant made at least three hundred (300) calls to (678) 992-3242. (Ex.
B)

43.

Defendant made at least three hundred (300) calls to (678) 992-3242 using
an ATDS. (Ex. B)

44.

Defendant made at least three hundred and fifty (350) calls to (678) 9923242. (Ex. B)

45.

Defendant made at least three hundred and fifty (350) calls to (678) 9923242 using an ATDS. (Ex. B)

46.

Defendant made at least four hundred (400) calls to (678) 992-3242. (Ex. B)

47.

Defendant made at least four hundred (400) calls to (678) 992-3242 using an
ATDS. (Ex. B)

48.

Defendant made at least four hundred and fifty (450) calls to (678) 9923242. (Ex. B)

49.

Defendant made at least four hundred and fifty (450) calls to (678) 992-3242

8
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using an ATDS. (Ex. B)
50.

Defendant made at least five hundred (500) calls to (678) 992-3242. (Ex. B)

51.

Defendant made at least five hundred (500) calls to (678) 992-3242 using an
ATDS. (Ex. B)

52.

Each call Defendant made to (678) 992-3242 in the last four years was made
using an ATDS.

53.

Each call the Defendant made to Plaintiff’s cell phone was done so without
the “express permission” of the Plaintiff.

54.

Each call the Defendant made to the Plaintiff was made using an ATDS,
which has the capacity to store or produce telephone numbers to be called,
without human intervention, using a random or sequential number generator;
and to dial such numbers as specified by 47 U.S.C § 227(a)(1).

55.

Furthermore, many of the calls at issue were placed by the Defendant using
a “prerecorded voice,” as specified by the TCPA, 47 U.S.C. § 227(b)(1)(A).

56.

Defendant has stipulated in another lawsuit that the telephone system used to
call the Plaintiff was in fact an ATDS.

57.

Plaintiff repeatedly requested the Defendant to stop calling his cell phone,
however, the Defendant continued to make calls.

58.

Plaintiff’s conversations with the Defendant demanding an end to the
harassment were ignored.

9
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59.

Defendant has recorded at least one conversation with the Plaintiff.

60.

Defendant has recorded numerous conversations with the Plaintiff.

61.

Defendant has made approximately Four Hundred (400) calls to Plaintiff’s
aforementioned cellular telephone number from April 2017 until today,
which will be established exactly once Defendant turns over their dialer
records.

62.

Despite actual knowledge of their wrongdoing, the Defendant continued the
campaign of abusive robocalls.

63.

Defendant has been sued in federal court where the allegations include:
calling an individual using an ATDS after the individual asked for the calls
to stop.

64.

By effectuating these unlawful phone calls, Defendants have caused Plaintiff
the very harm that Congress sought to prevent—namely, a "nuisance and
invasion of privacy."

65.

Defendant’s aggravating and annoying phone calls trespassed upon and
interfered with Plaintiff’s rights and interests in her cellular telephone and
cellular telephone line, by intruding upon Plaintiff’s seclusion.

66.

Defendant’s phone calls harmed Plaintiff by wasting her time.

67.

Moreover, "wireless customers [like Plaintiff] are charged for incoming calls
whether they pay in advance or after the minutes are used." In re: Rules

10
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Implementing the TCPA of 1991, 23 FCC Rcd 559, 562 (2007). Defendant’s
phone calls harmed Plaintiff by depleting the battery life on her cellular
telephone, and by using minutes allocated to Plaintiff by her cellular
telephone service provider.
68.

CREDIT ONE BANK, N.A. has a corporate policy to use an automatic
telephone dialing system or a pre-recorded or artificial voice, just as they did
to the Plaintiff’s cellular telephone in this case, with no way for the
consumer, or CREDIT ONE BANK, N.A., to remove the number.

69.

CREDIT ONE BANK, N.A.’s corporate policy is structured so as to
continue to call individuals like Plaintiff, despite these individuals
explaining to CREDIT ONE BANK, N.A. they do not wish to be called.

70.

Defendant has numerous other federal lawsuits pending against them
alleging similar violations as stated in this complaint. The Defendant has
been sued civilly in Federal Court 412 times since 2017 (Attached hereto as
Exhibit “A”).

71.

In the last 3 years, the Defendant has had 949 complaints reported to the
Better Business Bureau (BBB), of which 680 of those complaints are
classified as being related to “Billing/Collection Issues.”3

72.

CREDIT ONE BANK, N.A. has a corporate policy to harass and abuse

3

https://www.bbb.org/southern-nevada/business-reviews/credit-cards-and-plans/credit-one-bankin-las-vegas-nv-48541/reviews-and-complaints
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individuals despite actual knowledge the called parties do not wish to be
called.
73.

Not one of CREDIT ONE BANK, N.A.’s telephone calls placed to Plaintiff
were for “emergency purposes” as specified in 47 U.S.C. § 227(b)(1)(A).

74.

CREDIT ONE BANK, N.A. willfully and/or knowingly violated the TCPA
with respect to Plaintiff.

75.

Each and every call placed without express consent by CREDIT ONE, N.A.
BANK, N.A. to Plaintiff’s cell phone where a voice message was left which
occupied space in Plaintiff’s phone or network.

76.

Each and every call placed without express consent by CREDIT ONE, N.A.
BANK, N.A. to Plaintiff’s cell phone resulted in the injury of a trespass to
Plaintiff’s chattel, namely her cellular phone and her cellular phone services.

77.

CREDIT ONE, N.A.'s call center(s) and dialing infrastructure have the
capacity to store a database of telephone numbers.

78.

CREDIT ONE, N.A.'s call center(s) and dialing infrastructure have the
capacity to dial telephone numbers from a stored list either at random or in
some sequence.

79.

CREDIT ONE, N.A. has continued calling Plaintiff and other consumers’
cellular telephone numbers using a predictive dialer and leaving unattended
and prerecorded messages after requests to cease calling despite the
12
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Eleventh Circuit’s recent ruling in Osorio v. State Farm Bank, FSB, 746 F.
3d 1242 (11th Cir. 2014).
80.

The telephone calls were not initiated by accident or mistake.

81.

As a result of the answered and unanswered calls described above, Plaintiff
suffered an invasion of privacy. Plaintiff was also affected in a personal and
individualized way by stress, anxiety, nervousness, embarrassment, distress,
and aggravation. Due to both answered and unanswered calls, Plaintiff
suffered the expenditure of Plaintiff’s time, exhaustion of Plaintiff’s cellular
telephone battery, unavailability of Plaintiff’s cellular telephone while
ringing, waste of Plaintiff’s time, causing the risk of personal injury due to
distraction, and trespass upon Plaintiff’s chattels. All of the abovementioned
were caused by, and/or directly related to, Defendant’s attempts to collect a
debt from Plaintiff through the use of automated/predictive dialing
technology.
COUNT I
VIOLATIONS OF THE
TELEPHONE CONSUMER PROTECTION ACT
27 U.S.C. § 227 et seq.

82.

Plaintiff incorporates by reference all of the above paragraphs of this
complaint as the fully stated therein.

83.

Defendant willfully violated the TCPA with respect to the Plaintiff each time
13
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they called the Plaintiff after she revoked her consent to being called by
them using an ATDS or pre- recorded voice.
84.

Defendant knowingly violated the TCPA with respect to the Plaintiff,
especially for each of the auto-dialer calls made to Plaintiff’s cellular
telephone after Plaintiff revoked her consent to being called by them using
an ATDS or pre-recorded voice.

85.

Defendant, CREDIT ONE BANK, N.A., repeatedly placed non-emergency
telephone calls to the wireless telephone number of Plaintiff using an
automatic telephone dialing system or prerecorded or artificial voice without
Plaintiff’s prior express consent in violation of federal law, including 47
U.S.C § 227(b)(1)(A)(iii).

86.

As a result of Defendant’s illegal conduct, Plaintiff suffered actual damages
and, under § 227(b)(3)(B), is entitled to, inter alia, a minimum of $500.00 in
damages for each such violation of the TCPA and $1,500.00 in damages for
teach intentional violation.

87.

Plaintiff is also entitled to, and does, seek injunctive relief prohibiting
Defendant, CREDIT ONE, N.A., from violating the TCPA in the future.
COUNT II
VIOLATIONS OF
THE GEORGIA FAIR BUSINESS PRACTICES ACT
O.C.G.A. § 10-1-391, et seq.

88.

The Plaintiff incorporates by all reference all of the above paragraphs of
14
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this complaint as the fully stated therein.
89.

The Plaintiff is a “consumer” as a term is defined by O.C.G.A. § 10-1392(6).

90.

The Plaintiff incurred debt as a result of engaging into “[c]onsumer
transactions” as a term is defined by O.C.G.A. § 10-1-392(10).

91.

The Defendant used unfair or deceptive acts to collect the debt incurred
in commerce, in violation of O.C.G.A. § 10-1-393(a).

92.

The Plaintiff suffered mental anguish, emotional distress and in an
amount to be proven at trial.

93.

Defendants’ failure to comply with these provisions constitutes an
unfair or deceptive act buy under O.C.G.A. § 10-1-393(a) and, as such,
the Plaintiff is entitled to damages plus reasonable attorney’s fees.

WHEREFORE, Plaintiff respectfully demands a trial by jury on all issues so
treble and judgment against Defendant for statutory damages, punitive damages,
actual damages and any other such relief the court may deem just and proper.
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TRIAL BY JURY DEMAND ON ALL COUNTS
Dated: 08/18/2017
Respectfully submitted,
/s/ David A. Prado
By: David A. Prado Esq.
Attorney Bar No.
Attorney for Plaintiff: Sandra Harris
MacPherson & Prado, LP.
2265 Roswell Road, Suite 100
Marietta, GA 30062
OFFICE: (470) 353-8870
MOBILE: (770) 597-3269
E-mail: Dprado@GeorgiaCollectionDefense.com
/s/ Andrew MacPherson
By: Andrew MacPherson, Esq.
Attorney Bar No.
Attorney for Plaintiff: Sandra Harris
MacPherson & Prado, LP.
2265 Roswell Road, Suite 100
Marietta, GA 30062
OFFICE: (470) 353-8870
MOBILE: (770) 597-3269
E-mail: Dprado@GeorgiaCollectionDefense.com
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IN THE UNITED STATES DISTRICT COURT
OF THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

Civil Action No.

SANDRA HARRIS

Plaintiff,
V.

JURY TRIAL DEMANDED

CREDIT ONE FINANCIAL

INC.; DOES1-10, inclusive,
Defendants

DECLARATION OF SANDRA HARRIS
1.

My name is SANDRA HARRIS. I have personal knowledge of the facts set
forth in this Declaration and know them to be true and correct. I am over the age
of eighteen years old, am suffering no disabilities and am competent to execute this

Declaration.

2.
I

am

the Plaintiff in the above

captioned litigation.

3.
Over the last year I have received

Defendant,

to my cellular

phone.

multiple

calls from Credit One Bank,

Document 1-1

Case 1:17-cv-03144-0DE

Filed 08/18/17
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4.
I receive

as

many

as

three

(3)

to four

(4)

calls in

a

Twenty

Four

(24)

Hour

time span.
5.

a

When I answered the calls from Defendant I heard pauses and/or clicks and
delay at the beginning of the calls.
6.
I

about

inforrig2017

an agent of the defendant

to

stop calling my cellular phone

on or

7.

After I informed Defendant to
weeks or months.

cease

calls the calls continued for several

8.

I declare under

penalty of petjury

91-Ajts-,
77

DATE/

"to/

subscribed before
_tfind
This 11 da
f July, 2017.
Sworn

TY)

/ALA

commissid

My
(Seal

ex

ires

on

Georgia

My Comm. Expires Feb. 1, 2020

foregoing is true

and correct.

SANDRA HA

me

G2-- /0

KIM NGUYEN
NOTARY PUBLIC
Gwinnett County
State of

that the

bu._)

4/
S
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pACERvev;Pc

Case Locator
User:
Client:

Search:

All Court

Types Party Search
Thu Aug 17 15:42:50 2017
412 records found

macp3923
All Court

Types Party Search Name credit one

bank All Courts

Page:

1 sort:

cs_date_filed

case

type:

cv

Civil Results

Party Name

court

CREDIT ONE BANK, NA. (dft)
2 Credit One Bank, N.A. (dft)
3 Credit One Bank, NA. (dft)
4 Credit One Bank, N.A.
(dft)
5 Credit One Bank (dft)
6 Credit One Bank, NA.
(dft)
7 Credit One Bank, NA. (dft)
9 Credit One Bank, N.A.
(dfd
9 Credit One Bank NA.
(dft)
10 Credit One Bank, NA.
(dtt)
11 Credit One Bank, NA.
(dfd
12 Credit One Bank, NA.
(dft)
13 Credit One Bank, N.A.
(dft)
14 Credit One Bank, N.A.
(dft)
15 Credit One Bank (dft)
16 Credit One Bank (dft)
17 Credit One Bank, NA
(dft)
18 Credit One Bank
(dft)
le Credit One Bank, NA. (dft)
20 Credit One Bank, N.A.
(dft)
21 Credit One Bank, NA.
(dft)
22 Credit One Bank, N.A. (dft)
23 Credit One Bank, NA.
(dft)
24 Credit One Bank, N.A.
(dfl)
25 Credit One Bank, N.A.
(cnflck)
26 Credit One Bank, NA.
(cnfIck)
27 Credit One Bank, NA.
(cnflck)
28 Credit One Bank, NA.
(cnfick)
29 Credit One Bank, N.A.
(dft)
30 Credit One Bank, NA.
(dft)
31 Credit One Bank
(dft)
32 Credit One Bank, N.A.
(dft)
33 Credit One Bank, N.A.
(dft)
34 Credit One Bank, N, A.
(dft)
35 Credit One Bank, N.A. (dft)
36 Credit One Bank, N.A.
(dft)
37 Credit One Bank, NA.
(dft)
38 CREDIT ONE BANK
(dft)
39 Credit One Bank, NA.
(dft)
40 Credit One Bank, N.A.
(dfl)
41 Credit One Bank, N.A.
WO
42 Credit One Bank, N.A. (dft)
43 Credit One Bank, N.A.
(dft)
44 Credit One Bank, NA.
(dft)
45 Credit One Bank, NA.
(dft)
48 Credit One Bank NA
(dft)
47 Credit One Bank, NA.
(dft)
48 Credit One Bank, National Association
(dft)
49 Credit One Bank, N.A. (cift)
50 Credit One Bank
(d)
51 Credit One Bank, NA.
(dft)
52 Credit One Bank (dfd
53 Credit One Bank
(dfl)
54 Credit One Bank, NA. ((HO
1

Case

fM

ohsdce

2:2017-cv-00718

480

moedce
nvdce

4:2017-cv-02248

480
890

gandce
cacdce

ilndce

kywdce
gandce

flmdce
miedce
candce
caedce
nvdce

kyedce

2:2017-cv-02153
1:2017-cv-02945
2:2017-cv-05634
1:2017-cv-05545
3:2017-cv-00452
1:2017-cv-02805
5:2017-cv-00343
2:2017-cv-12380
5:2017-cv-04093

Date Filed

890

890
890

890
890
480
890

2:2017-v-01895
5:2017-cv-00287
3:2017-cv-01346
3:2017-cv-01363
3:2017-cv-01305
1:2017-cv-02397

480
480

07107/2017

480
480

890
890
890

07/03/2017
07/03/2017
06/28/2017
06/26/2017
06/21/2017
06/21/2017
06/20/2017

6:2017-cv-01121

890

06/19/2017

890

ilndce

8:2017-cv-01471
1 2017-cv-04351

txsdce
txsdce

4:2017-cv-017(}6

890

4:2017-cv-01709

txsdce

4:2017-cv-01713

txsdce
finxice

4:2017-cv-01715
6;2017-cv-01024
6:2017-cv-00149
1:2017-cv-04118
3:2017-cv-00424

890
890
890
890
480
890
480

06/19/2017
06/09/2017
06/07/2017
06/07/2017
06/07/2017
06/07/2017
06/06/2017

3:2017-cv-00425

480

casdce
casdce
casdce

gandce

caedce
flmdce

flmdce
flmdce
flmdce

kyedce
nysdce

wiwdce
wiwdce
candce
flmdce

890
480

1:417-cv-00830
8:2017-cv-01488
3:2017-cv-00703

480

5:2017-cv-02959
8:2017-cv-01212

890

1:2017-cv-01804
2:2017-cv-03552

890

flmdce

8:2017-cv-01167

mowdce

4:2017-cv-00391
5:2017-cv-00212
1:2017-cv-01003
8:2017-cv-01072
2:2017-cv-11415

ohndce
flmdce
miedce
flmdce
aredce

480
890

480
480
480
890
890

8:2017-cv-01021

890
480

3:2017-cv-00104
6:2017-cv-00778

flmdce
flmdce
flmdce
cacdce
cacdce
cacdce
cacdce
cacdce

06/01/2017
06/01/2017
06/01/2017
05/23/2017
05/22/2017
05/19/2017
05/18/2017
05/18/2017
05/17/2017
05/17/2017
05/12/2017
05/12/2017
05/08/2017
05/05/2017
05/0212017
05/01/2017
05/01/2017
04/27/2017
04/25/2017
04/24/2017
04/21/2017
04/21/2017
04/21/2017
04/20/2017

890

4:2017-cv-00066

kyedce

06/05/2017

480

kywdce
gandce
njdce

890

6:2017-cv-00763
8:2017-cv-00971

480

2:2017-cv-03057
2:2017-cv-03017

890

890
480
480

2:2017-cv-03017

2:2017-cv-03017
2:2017-cv-03009

480

890

Receipt 08117/2017 15:50:04 123993341
User

macp3923

Client

Description All Court Types Party Search
Name credit

Pages

1

($0.10)

one

bank Ali Courts

Page: 1

sort: cs

datefiled

Date Closed

0811512017
08/14/2017
08/11/2017
08/04/2017
07/2812017
07/28/2017
07/28/2017
07/25/2017
07/24/2017
07/24/2017
07/19/2017
07/18/2017
07/1112017

480
480

2:2017-cv-01512

A

case

type:

cv

07/26/2017
06/05/2017

07/25/2017
07/26/2017

04/27/2017
07/25/2017
07/25/2017
07125/2017
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ill
User:
Client:
Search:

PACER

Filed 08/18/17

Document 1-2

Page

3 of 9
riMPU

Case Locator

All Court
Types Party Search
Thu Aug 17 15:42:50 2017
412 records found

macp3923
All Court

Types Party Search

Name credit one bank All Courts

Page: 2

sort

cs_datefiled

case

type

cv

Civil Resutts
Party Name

rn,4

Credit One Bank, NA. (dft)
se CREDIT ONE BANK, N.A. (dft)
57 Credit One Bank
(dft)
58 Credit One Bank, N.A.
(dft)
59 Credit One Bank, NA. (dft)
60 Credit One Bank, N.A.
(dft)
81 Credit One Bank, NA.
(dft)
62 Credit One Bank, NA.
(dft)
63 Credit One Bank (dft)
64 Credit One Bank (dft)
65 Credit One Bank, N, A,
(dft)
66 Credit One Bank, NA.
(dft)
67 credit One Bank, National Association
(dft)
68 Credit One Bank, NA.
(dft)
69 Credit One Bank, NA.
(dft)
70 CREDIT ONE BANK (dft)
71 Credit One Bank, NA.
(dft)
72 Credit One Bank, N.A. (dft)
73 Credit One Bank, N.A.
(dft)
74 Credit One Bank, N, A.
(dft)
75 Credit One Bank, N.A.
(dft)
76 Credit One Bank, NA.
(dft)
77 Credit One Bank, NA. (dft)
78 Credit One Bank, N.A.
(dft)
79 CREDIT ONE BANK
(dft)
80 Credit One Bank, NA.
(dft)
81 Credit One Bank (dft)
az Credit One Bank, N.A.
(dft)
83 CREDIT ONE BANK, NA.
(dft)
84 Credit One Bank, N.A.
(dft)
85 Credit One Bank, NA. (dft)
86 CREDIT ONE BANK (dft)
87 Credit One Bank NA (dft)
88 Credit One Bank, N.A.
(dft)
es Credit One Bank, N.A. (dft)
90 Credit One Bank, NA.
(dft)
91 Credit One Bank, N.A. (dft)
92 Credit One Bank, N.A. (dft)
93 Credit One Bank, N.A. (dft)
94 Credit One Bank, NA.
(dft)
95 Credit One Bank, NA.
(dft)
96 Credit One Bank, NA. (dft)
97 Credit One Bank, National Association
(dft)
98 Credit One Bank, National Association
(dft)
99 Credit One Bank, NA. (dft)
100 Credit One Bank, National Association
(dft)
101 Credit One Bank
(dft)
102 Credit One Bank, National Association
(dft)
103 Credit One Bank (dft)
104 Credit One Bank, NA (dft)
105 Credit One Bank, NA.
(dft)
los Credit One Bank, NA. (dft)
55

107 Credit One Bank
loa

1:2017-cv-02844

890

890

gandoe

I2017-cv-21452
1:2017-cv-21454
1:2017-cv-01377

flmdce
fimdce
flmdce
flmdce
flsdce
vaedce
flmdce

kywdce

candce
candce
ilndce

04/18/2017

6:2017-cv-00629

890
890

04/10/2017

6:2017-Cv-0054Z

890

04110/2017

890

07/10/2017

04/10/2017
04/10/2017

05/30/2017

04/1012017
04/07/2017

07/19/2017

8:2017-cv-00847
0:2017-cv-60701

480

890
480

1:2017-cv-00930

480

8:2017-cv-00685
6:2017-cv-00508

890
890

2:2017-cv-00785
2:2017-cv-00786

890
890

kywdce

1:2017-cv-00562
3:2017-cv-00163

890
480

mowdce

4:2017-cv-00175

casdce

3:2017-cv-00448
1:2017-ov-00664
0:2017-cv-60463
5, 2017-cv-00435

480
480

480

8:2017-cv-00524

890

1:2017-ov-20801

890

ohridce
ftmdce
flsdce

gandce

flmdce

paedce
wiedce
flmdce

ilndce
ohndce

kmdce
kywdce
cacdce
cacdce

gasdce
gandce
candce
flmdce
txndce
nvdce
iindce

mddce

gandce
gandce
flmdce

flmdce
flmdce
casdce

04/17/2017

890

3:2017-cv-00277
3:2017-cv-00409
3:2017-cv-00211

insdce

flsdce

480
480

03/31/2017
03/30/2017
03/25/2017
03/24/2017

03/21/2017
03/17/2017
03/17/2017
03/17/2017

03/1512017
03/11/2017
03/06/2017
03/05/2017
03/03/2017
03103/2017
03/02/2017
03/01/2017
03/01/2017

480
890

1:2017-cv-00751
6:2017-cv-00340
2:2017-cv-00928
2:2017-cv-00278

890
480

02/28/2017
02/28/2017
02/27/2017
02/24/2017
02/23/2017
02/14/2017
02/13/2017
02/13/2017

890
480

8:2017-cv-00477
1:2017-cv-01391

890

5:2017-cv-00305
3:2017-cv-00087
32017-cv-00088
22017-cv-01108
2:2017-cv-00983
2:2017-cv-00012
1:2017-cv-00334
3:2017-cv-00420
6:2017-cv-00127
4:2017-cv-00077

890
890
$90
890
890
890
480
480
890
480
480
890
480
480
480
890
890

890

2:2017-cv-00174

1:2017-cv-00420
1:2017-cv-00177
1:2017-0v-00202
3:2017-0v-00005
8:2017-cv-00007
6:21317-cv-00006
8:2017-cv-00014
3:2016-cv-03125

02/1012017
02/07/2017

01/30/2017
01/29/2017
01/26/2017
01/25/2017
01/23/2017
01/20/2017
01/19/2017
01/1912017
01/18/2017
01/13/2017
01/03/2017
01/03/2017
01/03/2017
12/31/2016

890

360

macp3923

Client

Description All Court Types Party Search
Name credit one bank All Courts
You have

Pages

1

($0.00)

previously been

Page: 2

sort: cs

billed for this page.

datefiled

04/18/2017

07/1812017
04/27/2017
06/16/2017

04/06/2017
03/31/2017

Receipt DM 7/2017 15:53:49
User

Date Closed

480

82017-cv-00904

flmdce

insdce

.46.

890

480

nvdce
ohndce

Date Filed

04/2012017
04/18/2017
04/18/2017

5:2017-cv-01809
5:2017-cv-01$13
1.2017-cv-02450

flmdce
nvdce

Credit One Bank, National Association (dft)

11.11, 0

—Y-3

nysdce

flsdce
ftscice

(dft)

r! ma.

case

type:

cv

08/11/2017
05103/2017
04/24/2017
03/20/2017

05/2212017

08/03/2017
05/30/2017
06/16/2017
04/07/2017

07/1712017
06/07/2017
05131/2017
02/27/2017

04/10/2017
03/13/2017

03/31/2017

07/1212017

03/06/2017
03/21/2017
03/08/2017
06/01/2017

Case 1:17-cv-03144-0DE

110 PACER
Search:

Page

4 of 9
IJVC7IV

Case Locator

User:
Client:

Filed 08/18/17

Document 1-2

Ail Court Types Party Search
Thu Aug 17 15:42:60 2017
412 records found

macp3923
All Court

Types Party

Search Name credit one bank All Courts

Page:

3 sort cs

date_filed

case

type:

cv

CMI Results

Party Name

Court

109 CREDIT

ONE BANK, N.A. (dft)
CREDIT ONE BANK, NA. (dft)
111 CREDIT ONE BANK, NA.
(dft)
112 CREDIT ONE BANK (cift)
113 Credit One Bank N A (dft)
114 Credit One Bank, N.A. (dft)
115 CREDIT ONE BANK, NA.
(dft)
116 Credit One Bank, National Association
(dft)
117 Credit One Bank, NA,
(dft)
118 Credit One Bank, NA. (dft)
119 CREDIT ONE BANK, NA (dft)
120 Credit One Bank, NA. (dft)
121 Credit One Bank National Association (dft)
122 Credit One Bank NA (dft)
123 Credit One Bank (dft)
124 Credit One Bank (dft)
125 Credit One Bank, N.A. (dft)
126 Credit One Bank, N.A.
(dft)
127 Credit One Bank, NA. (dft)
1213 Credit One Bank, N.A.
(dft)
129 Credit One Bank, NA. (dft)
130 Credit One Bank, NA. (dft)
131 Credit One Bank
(dft)
132 Credit One Bank, National Association
(dft)
133 Credit One Bank (dft)
134 Credit One Bank, NA.
(dft)
135 Credit One Bank (dft)
136 Credit One Bank
(dft)
137 Credit One Bank (dft)
138 CREDIT ONE BANK NA (dft)
139 Credit One Bank
(dft)
140 Credit One Bank (dft)
141 Credit One Bank, NA. (dft)
147 CREDIT ONE BANK (dft)
143 Credit One Bank, National Association
(dft)
144 Credit One Bank, National Association
(dft)
145 Credit One Bank, National Association (dfl)
146 Credit One Bank, NA.
(dft)
147 Credit One Bank, NA. (dft)
148 CREDIT ONE BANK, NA (df-t)
149 Credit One Bank, NA. (dft)
150 Credit One Bank NA (dft)
151 Credit One Bank, N.A. (dft)
152 CREDIT ONE BANK, NA.
(dft)
153 Credit One Bank, NA. (dft)
154 Credit One Bank, NA. (dft)
155 Credit One Bank, NA.
(dft)
156 Credit One Bank, NA
(dft)
157 Credit One Bank, NA (dft)
158 Credit One Bank NA (dft)
159 Credit One Bank, N.A. (dft)
160 CREDIT ONE BANK NA (dft)
161 Credit One Bank (dft)
162 Credit One Bank, N.A. (dfl)

flsdce
flsdce
flsdce

110

Case

NOS
890

9:2016-cv-82049

pawdce
txedce
nvdce

dcdce
nvdce

ilndce

9:2016-cv-82050
9:2016-cv-82051
1:2016-cv-00309
1.7016-cv-00521
2"2016-cv-02970
1:2016-cv-02447
2:2016-cv-02905

890
480

paedce

flmdce
okwdce
okwdce
okwdce
azdce
ksdce

480
480
480
890

nysdce

890

890
890
480
480

1:2016-cv-09142

890
480

6:2016-cv-02003
2:2016-cv-02602

nywdce

1:2016-cv-00896

flmdce
candce
ftsdce
ohndce

8:2016-cv-03115

gandce

2:2016-cv-02667

cacdce
cacdce

gamdce
caedce

nywdce
flmike
flndce
candce
candce

candce
flmdce

1:2016-cv-24546

890

1:2016-cv-02652

480

1:2016-cv-04034
2:2016-cv-07935
812016-cv-01904
4:2016-cv-00334
2.2016-cv-02437
1:2016-cv-00810

890
480
480
890
890
480
890
480
480
480
480
890
890
890
890
890
890
480
890
890
890
480
480
890
890
890
890
480

6:2016-cv-01768

3:2016-cv-00541
3:2016-cv-05672
3:2016-cv-05687

flmdce

paedce

5.2016-cv-05214

cacdce
wiedce
mssdce
flsdce
flmdce
flmdce

5:2016-cv-02052
2.2016-cv-01300
3.2016-cv-00756
1.2016-cv-24017

gandce

1:2016-cv-03496
1:2016-cv-08891
3:2016-cv-00700
2:2016-cv-06719
8:2016-cv-02524
4:2016-cv-00639
3:2016-cv-02095
3.2016-cv-02056

ilndce
mssdce
cacdce
flmdce
fincice
casdce
casdce

11/19/2016
11/16/2016

480
480
480
480

2:2016-cv-00707
6:2016-cv-01627

11/09/2016
11/05/2016
11/04/2016
11/01/2016
10/31/2016
10/31/2016
10/28/2016
10/25/2016
10/18/2016
10/14/2016
10/1212016
10/12/2016
10/11/2016
10/05/2016
10/05/2016

10/03/2016
09/30/2016

09/28/2016
09/28/2016
09/27/2016
09/20/2016
09/19/2016
09/16/2016
09/16/2016
09/13/2016
09/09/2016
09/07/2016
08/30/2016
08/29/2016
08/18/2016
08/15/2016

macp3923
All Court

Types Party Search

Name credit
'Mu have

Pages

1

($0.00)

one

bank All Courts

previously

Page:

3 sort:

been billed for this page.

cs_dale_flled

07/31/2017
01/25/2017

05/11/2017

02/09/2017

02/23/2017

12/14/2016
04/18/2017
04/06/2017
02/01/2017

08/07/2017
01/18/2017

11/17/2016
05104/2017
08/16/2017

10/05/2016
10/03/2016

Client

Description

08/16/2017
03/1712017

10/11/2016

Receipt 08/17/2017
user

12/29/2016
03/13/2017

11/23/2016
11/23/2016

890

3•2016-cv-06342

3:2016-cv-05717
3:2016-cv-01263
8:2016-cv-02815

12/12/2016
12/09/2016
12/06/2016
12/01/2016
12/01/2016
12/01/2016
12101/2016
11/30/2016

890

2.2016-cv-04136

Date Closed

12/15/2016

480

2:2015-cv-02781

nvdce
flmdce
nvdce

12/29/2016
12/23/2016
12/23/2016
12122/2016
12/1512016

480
890

2:2016-cv-02860
2.2016-cv-06338
6:2016-cv-02082
5:2016-ov-01371
6:2016-cv-01371
5:2016-cv-01371

A

12/29/2016
1212912016

890

1:2016-cv-11262

nvdce

Date Filed

case

type:

cv

15:54:21

11/2212016
11/21/2016
11/16/2016
12/22/2016
08/02/2017
10/27/2016
11/03/2016
06/19/2017
11/29/2016

07/13/2017
04/27/2017

08/29/2016
04/26/2017

Case 1:17-cv-03144-0DE

PACER

Filed 08/18/17

Document 1-2

Page

5 of 9
isi, uluvea, c rld11.01.11.*

Case Locator

All Court Types Party Search
Thu Aug 17 15:42:50 2017
412 records found

User:

Client:
Search:

macp3923
All Court

Types Party Search

Name credit one bank All Courts

Page:

4 sort:

cs_date_filed case type:

cv

Civil Results

Party Name

Court

Credit One Bank, NA, (dft)
164 Credit One Bank, N.A. (dft)
165 CREDIT ONE BANK NA
(dft)
166 Credit One Bank, NA. (dft)
167 Credit One Bank, National Association
(dft)
168 Credit One Bank, N.A.
(dft)
169 Credit One Bank, N.A. (dft)
170 CREDIT ONE BANK NA
(dft)
171 Credit One Bank, National Association
(dft)
172 Credit One Bank, N.A. (dft)
173 Credit One Bank, National Association
(dft)
174 Credit One Bank, N.A.
(dfl)
175 Credit One Bank, N.A. (dft)
176 Credit One Bank (dft)
177 Credit One Bank, NA. (dft)
176 Credit One Bank, N.A.
(dft)
179 CREDIT ONE BANK (dfl)
180 Credit One Bank, N.A. (dft)
181 Credit One Bank, National Association
(dft)
182 Credit One Bank, N.A. (dft)
183 Credit One Bank (dft)
184 Credit One Bank, N.A. (dft)
185 Credit One Bank, NA.
(dft)
185 Credit One Bank, National Association
(dft)
1137 Credit One Bank (dfl)
188 Credit One Bank, National Association (dft)
189 Credit One Bank, National Association
(dft)
190 Credit One Bank, NA.
(dft)
191 Credit One Bank, N.A. (dft)
192 Credit One Bank NA. (dft)
193 Credit One Bank, NA.
(dft)
194 CREDIT ONE BANK, N.A.
(dft)
195 CREDIT ONE BANK (dft)
188 Credit One Bank, NA. (dft)
197 credit One Bank, N.A.
(dft)
188 Credit One Bank, N.A.
(dft)
199 Credit One Bank, N.A. (dft)
zoo Credit One Bank, N.A.
(dft)
201 Credit One Bank, NA.
(dft)
2132 Credit One Bank, N.A.
(dft)
203 Credit One Bank, NA,
(dft)
204 Credit One Bank, N.A. (rift)
205 Credit One Bank, N.A. (dft)
266 Credit One Bank, N.A.
(dft)
207 Credit One Bank, NA.
(dft)
208 credit One Bank, NA. (dft)
209 Credit One Bank, NA. (dft)
210 Credit One Bank, N.A.
(dfl)
211 Credit One Bank (dft)
212 Credit One Bank, N.A.
(cc)
213 credit One Bank, N.A.
(dft)
214 CREDIT ONE BANK (cc)
215 CREDIT ONE BANK
(dft)
216 Credit One Bank, National Association
(dft)
163

candce

gasdce

Case

5:2016-cv-0462Z

flmdce
tnwdce
flmdce

612016-cv-00115
4:2016-cv-00494
1:2016-cv-02875
6.2016-ov-01395
3:2015-cv-00540
2:2016-ov-00184
4:2016-0v-00472
6:2016-cv-01271
2:2016-cv-02579
2:2016-cv-00550

gandce

11016-cv-02482

flmdce
tnmdce
flmdce
flmdce

6: 2016-cv-01243

findce
gandce
flmdce
wiwdce

gandce

findce

paedce

tnwdce

nyedce
nvdce

arwdce
candce
flmdce
tnmdce
mssdce
mssdce
mssdce
cacdce
ilndce
flmdce
flmdce
insdce

njdce

miedce

cacdce
casdce
candce
casdce
flmdce
mndce

Date Filed A

Date Closed

890

08/12/2016
08/10/2016
08/09/2016
08/09/2016
08/04/2016

12107/2016
10/31/2016

890

08/01/2016

NOS
480
890
890
890

480

07/31/2016

480
480

07/2812016
07/15/2016
07/14/2016

890

3: 2016-cv-01658

8:2016-cv-01957
6•2016-cv-01185
2:2016-ov-03353
2:2016-ov-02493

890

07/12/2016

890
890
890
480

07/12/2016
07/08/2016

07/07/2016
07/06/2016
06/29/2016
06/24/2016
06/23/2016
06/17/2016
06/16/2016
06/15/2016
06/15/2016

890
480
890
480

1:2016-cv-03212
2:2016-cv-01367

480

1:2016-v-01054
5:2016-cv-03351
3:2016-cv-00712

480
480

3:2016-pv-01199
1:2016-cv-00167

890

480

06/09/2016
06/06/2016
06/03/2016

890

5:2016-cv-00047
5:2016-cv-00048

890
890
890
480
890
890
890
480
480
890
890
480
890

5:2016-cv-01140

12016-0v-05469
6:2016-cv-00867

):2016-cv-00605

1:2016-cv-01151
2:2016-ov-02548
2:2016-cv-11592
5:2016-cv-00801

06/02/2016

06/02/2016
06/01/2016
05/23/2016
05/20/2016
05/16/2016

05/09/2016
05/05/2016
05/03/2016

6:2016-cv-00658
0:2016-cv-01016

890

04/26/2016
04/25/2016
04/22/2016
04/19/2016
04/19/2016

480

04/19/2016

flmdce

5:2016-cv-00282

890

flmdce
flmdce
casdce
casdce
casdce
casdce
flmdce
cacdce
tnedce
tnedce
ncmdce
ncmdce
candce

6:2016-cv-00663
8:2016-ov-00920
3:2016-cv-00908
3:2016-cv-00913
3:2015-cv-00915

04/18/2016
04/18/2016

1:2016--cv-00080

890
480
890
890
890
890
890
890
890

1:2016-cv-00080

890

1;2016-cv-00272
1:2016-ov-00272
5:2016-cv-01$07

890

3:2016-cv-01009
5:2016-ev-02193

3:2016-cv-00940

3, 2016-cv-00904

8:2016-cv-00864
52016-cv-00638

04/18/2016

890
480

macp3923

Client

Description All Court Types Party Search
Name credit
You have

Pages

1

($0.00)

one

bank All Courts

previously been

Page: 4

sort:

billed for this page.

cs

01/03/2017
06/01/2017
11/03/2016
11/15/2016
06/26/2017
07/25/2017
10/17/2016
12/27/2016
08124/2016
08/12/2016
03/06/2017

09/30/2016
08/04/2016
06/15/2017
08/0212016
08102/2016
11/02/2016
08/17/2016
07/14/2016
09/02/2016

04/03/2017
06/17/2016
07/25/2016

03/07/2017
04/11/2017
10/11/2016
06/30/2016
06/06/2016
04/21/2017

04/15/2016

04/15/2016
04/15/2016
04/14/2016
04/11/2016
04/07/2016
04/05/2016
04/05/2016
04/04/2016
04/04/2016
03/28/2016

Receipt 08/17/2017
User

02/10/2017
12/01/2016
01/13/2017

date_filed

case

type:

cv

15:54:36

06/02/2016
08/05/2016
06/21/2016
06/21/2016
06/24/2016
06/24/2016
01/19/2017

Case 1:17-cv-03144-0DE

Filed 08/18/17

Document 1-2

Page

6 of 9

pACER41,

114.G PM41.11.A

Case Locator

All Court Types Party Search
Thu Aug 17 15:42:50 2017
412 records found

User:

Search:

macp3923
All Court

Types Party Search

Name credit one bank All Courts

Page:

5 sort:

cs_date_filed

case

type

cv

Civil Results

Party Name

Court

Credit One Bank, NA. (dft)
Credit One Bank (dft)
219 Credit One Bank, N.A.
(dft)
220 Credit One Bank, N.A. (dft)
221 CREDIT ONE BANK, INC. (dft)
222 Credit One Bank, N.A.
(dft)
223 Credit One Bank (dft)
224 Credit One Bank
(dft)
225 Credit One Bank, N, A.
(dft)
226 Credit One Bank, N.A.
(dft)
227 Credit One Bank, N.A.
(dft)
228 CREDIT ONE BANK
(dft)
229 Credit One Bank (dft)
230 Credit One Bank, NA. (dft)
231 Credit One Bank, NA. or Credit One
(dft)
232 Credit One Bank, N.A.
(dft)
233 Credit One Bank
(cift)
234 Credit One Bank, N.A. (dft)
235 Credit One Bank
(dft)
236 Credit One Bank, NA.
(dft)
237 Credit One Bank, N.A.
(dfl)
238 CREDIT ONE BANK
(cfft)
239 Credit One Bank, N.A. (dft)
240 Credit One Bank, NA.
(dft)
241 Credit One Bank
(dfl)
242 Credit One Bank (dft)
243 Credit One Bank, NA.
(dft)
244 Credit One Bank (dft)
245 Credit One Bank, N.A. (dft)
246 Credit One Bank, NA.
(dft)
247 Credit One Bank, NA. (dft)
248 Credit One Bank, National Association
(dft)
249 Credit One Bank, NA. (dft)
250 Credit One Bank, National Association
(dft)
251 Credit One Bank
(dft)
252 Credit One Bank, NA. (dft)
253 Credit One Bank (dft)
284 Credit One Bank (dft)
217
218

255
256
257
250
259
260
261
262
263
264
285
266
267

266
289
270

NOS

Date Filed

3:2016-cv-00710
5:2016-cv-00528

890
480

03124/2016
03/23/2016

casdce
cacdce

3:2016-0v-00706
2:2016-cv-01956
3:2016-cv-01600
3:2016-cv-00672
1:2016-cv-00323
2:2016-cv-00020
3:2016-cv-00651
3:2016-cv-00658

06/21/2017

890
480

03/23/2016
03/22/2016
03/2212016

06/23/2016

casdce

nyndce

tnmdce
casdce
casdce
casdce

paedce

nyedce
kywdce

flsdce
miwdce
cacdce
codce
ilndce
flmdce
flmdce

paedce
mndce

nyedce

3:2015-cv-01823
32015-cv-01817

nyedce
nyedce

2:2015-cv-07036

cacdce
candce
cacdce
candce

flmdce
nvdce

nyndce
nysdce
txndce
txndce

480
890

890
890
430
890
890
890
480
480
480
480
890
890
890
480
480
480

paedce

2:2015-cv-05467

vaedce
candce
candce
candce
casdce
nvdce
flmdce
madce
flndce

3:2015-cv-00594
5:2015-cy-04334
5:2015-cv-04303
5:2015-cv-04271

gasdce
paedce

02/17/2016

02/12/2016
02/01/2016
01/26/2016
01/22/2016
01/21/2016

01/04/2016
12/16/2015
12/14/2015

12/10/2015
12/10/2015
12109/2015
12/03/2015
11/13/2015
11/09/2015
11/06/2015
11/06/2015

890
450
890

11/05/2015
10/30/2015
10/27/2015
10/27/2015
10/23/2015

890
890
890
890
480
890
480
480
480
480
890
445
890
890
890
480
890

3.2015-cv-03495

1:2015-cv-07668

03/16/2016
03/16/2016
03/15/2016
03/13/2016
03/1112016
03/10/2016
02/26/2016
02126/2016
02/26/2016

890

2:2015-cv-02135
5;2015-cv-01315
1:2015-cv-08562
3:2015-cv-03495

3:2015-cv-00482

03/16/2016

890
480

480

5:2015-cv-05115
8:2015-cv-02615

ncwdce

890

480
480

1:2015-cv-07035
8:2015-cv-02045
5:2015-cv-05545
2:2015-cv-08865

njdce

890

03/18/2016
03/18/2016
03/17/2016
03/16/2016

890

8:2016-cv-00340
1:2016-cv-00480
1:2016-cv-02637
3:2016-0/-00142
8:2016-cv00341
22016-cv-00509

ctdce
ctdce

cacdce

890
480

3:2016-cv-00659
22016-cv-01204
2:2016-cv-01264
1:2016-cv-00026
0:2016-cv-60496
2:2016-cv-00070

0:2016-cv-00173
1:2016-cv-00209
5:2016-cv-00124
1.2016-cv-00019

gandce

890

32015-cv-02027
2:2015-cv-01726
6:2015-cv-01451
1:2015-cv-13309
4:2015-cv-00426
1:2015-cv-00135
2:2015-cv-04791

10/12/2015
10/05/2015

10/05/2015
09/22/2015
09/21/2015
09/18/2015
09/11/2015
09/08/2015
09/04/2015
09/04/2015
08/28/2015
08/26/2015
08/24/2015

Receipt 08/17/2017
User

rnacp3923

Client

Description

All Court

Types Party Search

Name credit

You have

Pages

1

A

casdce
cacdce

njdce

Credit One Bank Inc (dft)
Credit One Bank (dft)
CREDIT ONE BANK (dft)
Credit One Bank, NA. (dft)
CREDIT ONE BANK (dft)
Credit One Bank (dft)
Credit One Bank, National Association (dft)
Credit One Bank (dft)
Credit One Bank, National Association (dft)
Credit One Bank (dft)
Credit One Bank, NA, Inc. (dft)
Credit One Bank, NA. (dft)
Credit One Bank (dft)
CREDIT ONE BANK NA (dft)
Credit One Bank, NA. (dft)
CREDIT ONE BANK (dft)

Case

($0.00)

one

bank Al Courts

previously

Page: 5

sort:

been billed for this page.

cs_date_filed

case

type:

cv

15:54:48

05/04/2016

11/10/2016
05/12/2016

10/20/2016
04/25/2016
07/27/2016
05124/2016
05/05/2016
06/15/2016
06/13/2016
09/07/2016
04/01/2016
02/16/2017
09/2912016
03/04/2016
12/02/2016
03/30/2016
11/15/2016
06/14/2016
03/16/2017
06/21/2016
07/25/2016
07/18/2016
03/29/2017
06/28/2016

11/25/2015
02/11/2016
05/12/2016
03/30/2016
03/30/2016
08/11/2016
10/13/2016
12/09/2016
06/16/2016
06/1612016
05/11/2016
03/23/2016
04125/2016
05/13/2016
01/11/2016
09/18/2015
03/07/2017

Case 1:17-cv-03144-0DE

PACER

Filed 08/18/17

Document 1-2

Page

7 of 9
.10 CVO 1.01,113.0

Case Locator

RIA.PWA

Ail Court Types Party Search
Thu Aug 17 15:42:50 2017
412 records found

User:
Client:
Search:

macp3923
All Court

Types Party Search Name credit

one

bank All Courts

Page:

6 sort:

cs_date_filed

case

type:

cv

Civil Results

Party Name

Court

Credit One Bank (dft)
272 Credit One Bank, N.A. (dft)
273 CREDIT ONE BANK, NA. (dft)
274 Credit One Bank (dft)
275 Credit One Bank (dft)
276 Credit One Bank, NA.
(dft)
277 Credit One Bank
(dft)
278 CREDIT ONE BANK
(dft)
279 Credit One Bank (dft)
280 CREDIT ONE BANK
(dft)
281 Credit One Bank, N.A. (dft)
282 Credit One Bank, National Association
283 CREDIT ONE BANK (WI)
284 Credit One Bank, N.A. (dft)
271

nysdce

nvdce

njdce
nyedce

txwdce
flmdce

nysdce
pawdce

Credit One Bank

286

Credit One Bank, National Assodation (dft)
Credit One Bank, N.A. (dft)
CREDIT ONE BANK (dft)
Credit One Bank, NA (dft)

287
288
289

(dft)

Credit One Bank (dft)
291 Credit One Bank
(dft)
292 Credit One Bank, NA. (dft)
293 CREDIT ONE BANK (dft)
294 Credit One Bank, N.A.
(dft)
295 CREDIT ONE BANK, NA.
(dft)
296 CREDIT ONE BANK, N.A. (dft)
297 Credit One Bank (dft)
298 Credit One Bank, NA. (dft)
299 CREDIT ONE BANK (dft)
300 CREDIT ONE BANK
(dft)
301 Credit One Bank, N.A. (dft)
302 Credit One Bank, NA. (dft)
3133 Credit One Bank, NA.
(dft)
304 Credit One Bank, N.A.
(dft)
305 Credit One Bank, N.A. (dft)
306 Credit One Bank National Association
307 Credit One Bank, N.A. (dft)
308 Credit One Bank NA (dft)
309 Credit One Bank, NA.
(dft)
319 Credit One Bank, N.A. (dft)
311 Credit One Bank, N.A.
(dft)
312 Credit One Bank, N.A.
(dft)
313 CREDIT ONE BANK (dft)
314 Credit One Bank, N.A.
(dfl)
315 Credit One Bank, N.A. (dfl)
318 Credit One Bank (dft)
317 Credit One Bank, N.A (dft)
316 Credit One Bank, NA, Inc. (dft)
319 Credit One Bank, N.A.
(dft)
320 Credit One Bank, N.A.
(dft)
321 Credit One Bank, N.A.
(dft)
322 Credit One Bank NA (dft)
323 Credit One Bank (dft)
324 CREDIT ONE BANK NA (dft)
290

890

0812112015

890
890

08/18/2015
08/1412015
08/14/2015

890
480

08/07/2015
07/31/2015

440

07/24/2015
07/21/2015
07117/2015
07/16/2015
07/06/2015
07/06/2015
07/02/2015
07/01/2015

890

candce
candce

480

5:2015-cv-03124

480

paedce

2:2015-cv-03700

890

candce
tnmdce
candce
cacdce

5:2015-cv-03056
3:2015-cv-00734

480

5:2015-cv-02986

njdce
nywdce

2:2015-cv-04715
2:2015-cv-04179
1:2015-cv-00516

pamdce

3:2015-cv-01119

vaedce

1:2015-cv-00720
7:2015-cv-04227

flmdce

3-2015-cv-03641

890
480
890

2:2015-cv-01020

890

0:2015-cv-02430

480

njdce
njdce

2:2015-cv-02831
3:2015-cv-02694
6:2015-cv-00579
2:2015-ov-00651
6:2015-cv-00527

480

2:2015-cv-00017

5:2015-cv-00_130

flsdce
ncedce
azdce

1:2015-cv-21084
5:2015-cv-00078
2:2015-cv-00235

nyedce

2:2015-cv-00512
1:2015-cv-00017

wvndce
flmdce
miedce

6:2015-cv-00144

2:2015-cv-10168
1:2015-cv-00181

njdce

ilndce
mddce
azdce
flsdce
nvdce
cacdce
casdce
nvdce
inndce
inndce

1:2014-cv-10106
8:2014-cv-03834
2:2014-cv-02582

0:2014-cv-62459

gamdce

2:2014-cv-01784
2:2014-cv-07963
3:2014-cv-02307
2:2014-cv-01512
2:2014-cv-00326
22014-cv-00326
3:2014-cv-00067

06/22/2015
06/19/2015
06/11/2015
06/08/2015
06/08/2015
06/02/2015
06/01/2015
05/28/2015
05/26/2015
05/22/2015
05/11/2015
05/07/2015

422
890
890
480
890

mndce

ftmdce
ncedce
ncedce

06/26/2015

890
480

8:2015-cv-01289
3:2015-cv-00149
0: 2015-cv-61090

flmdce
nvdce

07/01/2015

890
480

pawdce

flsdce
caedce

A.

480

890
890

nysdce
njdce

(dft)

1:2015-cv-06663
2:2015-cv-01584
2:2015-cv-06212
1:2015-cv-04752
5:2015-cv-00663
8:2015-cv-01783
1:2015-cv-05875
5:2015-cv-00589
2:2015-cv-03938
5:2015-cv-03122

paedce

285

Date Filed

2:2015-0v-00944

txwdoe

(dft)

Case

04/21/2015
04/16/2015
04/09/2015
04/09/2015
03/31/2015
03/25/2015

480
890
480
370
890
890
480
890
480
480
480
480
890
480
890
480
480
480
480

03/25/2015
03/17/2015
03/04/2015
02/10/2015
02103/2015
02/02/2015

bank All Courts

12/09/2014

11/24/2014
10/29/2014
10/28/2014

10/15/2014

09/17/2014
09/08/2014
09/08/2014
07/17/2014

You have previously been billed for this page.

Pages

1

($0 00)

case

type:

07106/2016
05/13/2016
02/11/2016
05/13/2016
09/04/2015
10/09/2015
04/24/2017
06/30/2016

11/01/2016
10/22/2015
08115/2016
12/16/2015
12/02/2015
11/04/2015
07/14/2015
11/10/2015
06/03/2016
03/24/2016
11/13/2015
06/09/2015
10/27/2016
11/24/2015
03/30/2015
07/27/2015
05/28/2015
02/04/2016
04/2212016
05/21/2015

09/17/2015
08/19/2016
11/18/2015
04/14/2015
12/24/2014
12/03/2014
07/19/2017
04/06/2015

09/30/2014

Page: 6 sort: cs_date_filed

08/05/2016

08/27/2015

Types Party Search
one

06108/2016
01/04/2016

01/15/2015

Client
Name credit

10/20/2015
09/25/2015

01/09/2015

Receipt 08/17/2017 15:55;07

Ail Court

06/01/2016

10/19/2015
12/28/2016

User m9cp3923

Description

0812312016
11/12/2015
12129/2015
05/23/2017

01/29/2015

12116/2014

890
480
440
470
470
890

Date Closed

cv

06/16/2015
06/16/2015
03/31/2015

Case 1:17-cv-03144-0DE

ig
User:
Client:
Search:

PACER

Filed 08/18/17

Document 1-2

Page

8 of 9
WIT.= Mis.N4LR4

Case Locator

All Court Types
Party Search
Thu Aug 17 15:42:50 2017
412 records found

macp3923
All Court

Types Party Search Name credit one bank

All Courts

Page:

7 sort:

cs_date_filed

case

type:

cv

Civil Results

Party Name

Credit One Bank, NA. (dft)
326 Credit One Bank
(df1)
327 Credit One Bank, N.A.
(dft)
328 Credit One Bank (dft)
329 Credit One Bank (dft)
330 Credit One Bank, NA
(dft)
331 Credit One Bank
(dft)
332 CREDIT ONE BANK
(dfl)
333 Credit One Bank, N.A.
(cIft)
334 Credit One Bank (dft)
335 Credit One Bank (dft)
336 Credit One Bank (dfl)
337 Credit One Bank, N.A.
(a)
338 Credit One Bank, N.A. (dft)
339 Credit One Bank (cIft)
340 Credit One Bank, N.A.
(dft)
341 Credit One Bank, N.A.
(dfl)
342 Credit One Bank (dft)
343 Credit One Bank (dft)
344 Credit One Bank, N.A.
(dft)
345 Credit One Bank (dft)
346 Credit One Bank (dft)
347 Credit One Bank (dft)
348 Credit One Bank NA (dft)
349 Credit One Bank
(dft)
350 Credit One Bank NA (pla)
351 Credit One Bank
(dft)
352 Credit One Bank NA (dft)
353 Credit One Bank
(dft)
354 Credit One Bank NA (dft)
355 Credit One Bank (dft)
356 CREDIT ONE BANK, NA.
(dft)
325

357
358
359

360
361
362
363
364
365

366

367
368
369

370
371

372
373
374
375

376
377
378

Case

Court
nyedce
madce

mndce
txndce
ohndce

1:2014-cv-04367
1:2014-cv-12967
0:2014-cv-02075
3:2014-v-02244

480
480

1:2014-cv-01302

480

mndce
flmdce

0:2014-v-01055
62014-cv-00546

njdce

3:2014-v-01758

Dote Filed A

Date Closed

07/17/2014
07/1112014
06/23/2014
06/19/2014
06/16/2014
04/11/2014
04/04/2014
03/19/2014
03/17/2014
03/05/2014
02/25/2014
02/14/2014

02/09/2015
04110/2015

480
440

480
890
370

flmdce
miedce
vaedce
madce
ilndce

5:2014-cv-00424

890

2:2014-0v-10962
3:2014-cv-00124

480
480

1:2014-cv-10335

1:2014-v-00991

480
422

kywdce

1:2014-cv-00021

480

02/04/2014

vaedce

480

nyedce

3;2014-cv-00070
1:2014-cv-10147
1:2014-cv-10124
2:2014-0v-00231

ohndce

kywdce

5:2014-cv-00032

890
890

madce

3:2013-cv-01258
1:2013-cv-13278

gandce

4;2013-v-00315

480
480
890

01/31/2014
01/21/2014
01/17/2014
01/09/2014
01/08/2014
12/30/2013
12/27/2013
12/23/2013
11/22/2013
11/21/2013
11/15/2013
10/21/2013
10/21/2013
10/18/2013
09/30/2013
09/10/2013

madce
madce

miwdce
cacdce

macice
cacdce

njdce
txndce

cacdce
cacdce

Credit One Bank (dft)
Credit One Bank NA WM
Credit One Bank, NA. (dft)
Credit One Bank, NA. (dft)
CREDIT ONE BANK (dfl)
Credit One Bank, NA (dft)
Credit One Bank, N.A. (dft)
CREDIT ONE BANK (dft)
Credit One Bank (cif°
Credit One Bank, N.A. (dft)
Credit One Bank NA (dft)
Credit One Bank (dft)
Credit One Bank (dft)
Credit One Bank. NA. (dft)
Credit One Bank, N.A. (dft)
CREDIT ONE BANK, NA. (dft)
Credit One Bank (dft)
Credit One Bank, NA (c111)
Credit One Bank NA (dft)
Credit One Bank, NA. (dft)
Credit One Bank, NA (dfl)
Credit One Bank (dft)

NOS

1:2013-cv-01272
2:2013-cv-08605
4.2013-cv-40135
2:2013-v-07786
3:2015-cv-46210
3:2413-cv-04229
2:2013-v-07205
8:2013-v-01398

423
422

890
890
480
190
480
480

890
890

azdce
ftsdce

2: 2013-cv-01652

1:2013-v-22869

480
480

miedce
cacdce
miwdce
miedce
insdce
wvsdce
ilndce
miedce
cacdce

4:2013-cv-13234

480

2:2013-cv-00512
1:2013-v-00046
5:2012-v-15246

480

cacdce

miedce
flsdce
mddce
flmdce
casdce

njdce

1.2012-cv-01706

52012-cv-06845
1:2012-v-08161
2:2012-cv-14097

2:2012-cv-07589
8:2012-cv-01240
4:2012-v-12607
2:2012-v-14198
1:2012-v-01499
8:2012-cv-00953
3:2012-cv-00648
1:2012-cv-01163

cacdce
wvsdce
scdce
mndce
wvsdce
txsdce

2:2012-v-01552
5:2012-v-00192
1:2011-cv-03192
0:2011-cv-02968
5:2011-cv-00714
4:2011-cv-03413

890
480
480
370

02/12/2014

08/13/2013
08/10/2013
07/29/2013
01/24/2013
01/15/2013
11/29/2012
11/19/2012
10/19/2012

480

10/11/2012

480

09/14/2012

480

09/05/2012

480

08/01/2012
06/14/2012
06/01/2012
05/17/2012
04/30/2012
03/15/2012
02/27/2012

480
480
480
480

890
480
480

02/23/2012

480

01/28/2012

480

11/22/2011
10/11/2011

480
480

10/07/2011
09/20/2011

480

Receipt 08/17/2017 15:55:23:
User macp3923
Client

Description All Court Types Party Search
Name credit
You have

Pages

1

(S0.00)

one

bank All Courts

previously

Page: 7 sort: cs_date_filed case type:

been billed for this page.

cv

11/17/2015

09/23/2014
08/07/2014
10/03/2014
03/31/2015
05/22/2014
10/29/2014
07/31/2014
09/23/2014
05/23/2014
02/14/2014
06/01/2015
10/24/2014
05/01/2014
05/27/2014

03/20/2014
03/11/2014
12/19/2014
01/28/2014
01/17/2014
01/29/2014
10/31/2014
01/21/2014
11/18/2013
03/18/2014
03/1212014
01/15/2014
01/21/2015
12112/2013
10/18/2013
04/11/2014
01/22/2014
01/30/2013
05/23/2013
02/25/2013
01/03/2013
12/10/2012
07/22/2013
12/12/2013
08/09/2012
12/17/2012
01/02/2013
07/11/2012
04/17/2013
10/09/2012
07/25/2012
09/05/2012
03/04/2013
04/06/2012
12/13/2012
01/31/2012
02/29/2012

Case 1:17-cv-03144-0DE

111
User:

Client:
Search:

PACER

Filed 08/18/17

Document 1-2

Page

9 of 9
PILKOUU

Case Locator

All Court Types Party Search
Thu Aug 17 15:42:50 2017
412 records found

macp3923
All Court

Types Party Search Name credit

one

bank All Courts

Page:

8 sort:

cs_date_filed

case

type:

cv

Civil Results

Party Name

Court

Credit One Bank, NA, Inc. (dft)
380 Credit One Bank, NA. (pla)
381 Credit One Bank N A (cc)
382 Credit One Bank N A
(dft)
383 Credit One Bank (dft)
384 CREDIT ONE BANK, NA
(dft)
385 CREDIT ONE BANK, NA (unrep)
386 Credit One Bank, NA. (dft)
367 Credit One Bank, NA.
(dft)
300 Credit One Bank NA
(dft)
389 Credit One Bank, NA. (dft)
393 Credit One Bank (dft)
391 Credit One Bank
(dft)
392 Credit One Bank (dft)
393 Credit One Bank (dft)
394 Credit One Bank, NA.
(pia)
395 Credit One Bank N.A. (dfl)
396 Credit One Bank (dft)
397 Credit One Bank
(dfl)
396 Credit One Bank, N.A. (dft)
300 Credit One Bank, N.S.
(dft)
400 Credit One Bank
(dft)
401 Credit One Bank, NA.
(dft)
402 Credit One Bank (dft)
403 Credit One Bank (dft)
404 Credit One Bank (dft)
405 Credit One Bank (dft)
406 CREDIT ONE BANK (dft)
407 Credit One Bank, N.A.
(pla)
408 Credit One Bank (dft)
379

nvdce

tnmdce
txedce
txedce

nysdce
paedce
paedce

nvdce
vaedce
waedce
ohndce
utdce

nysdce

txsdce
ohsdce
nvdce

prdce
candce
tnmdce
cacdce
cacdce
vaedce
ksdce
miedce
wyndce
ctdce
ilndce

njdce
nvdce
lamdce

Case

NOS

Date Flied

A

2:2011 -cv-01325

480

08/1612011

3:2011-cv-00563

480

0611412011

2:2011-cv-00286
2:2011-cv-00286
7.2011-cv-03830
2.2011-cv-02578

830
830

06/14/2011
06/14/2011

440

05/20/2011

890

04/14/2011
04/14/2011
04/04/2011
10/14/2010
08/04/2010
06/2212010
05/12/2010
05/06/2010
04/08/2010
03/17/2010
12/01/2009
11/0512009
09/18/2009
08/20/2009

2:2011-cv-02578

890

2:2011-cv-00496

440

1;2010-cv-01160

480

2:2010-cv-05091
5:2010-cv-01383
2:2010-cv-00443
1:2010-cv, 03760
4.2010-cv-01145
2:2010-cv-00230
2:2009-cy-02276
3:2009-cv-02137
3:2009-cv-04304
3:2009-cv-00767
2:2009-cv-02985
2:2009-cv-02985
3:2009-cv-00144

480
480
480
480

480
480
370
371
480
430
840
840
480

2:2008-cv-02291
2:2007-cv-15235

04/28/2009
04/28/2009
03/13/2009
06/27/2008
12/07/2007
11/13/2007

320
480
890
990
890
480
110
890

5:2007-cv-00145
3:2007-cv-01$41
1:2007-cv-01665
2:2006-cv-04881
22006-cv-01245
3:2006-cv-00378

11/07/2007

03/26/2007
10/11/2006
10/04/2006
05/30/2006

pate Closed
12/1212011
12120/2011
07/10/2013
07/10/2013
03/14/2013
02/28/2012
02/28/2012
09/29/2011

08/04/2011
09/19/2011
12/07/2010
01/26/2012
04/10/2013
07/13/2010
10/12/2011
06/06/2011
07/14/2010
02119/2010
10/20/2009
07/30/2010
07/30/2010
09/10/2009
08111/2008
01/29/2009
08/03/2009
01/09/2008
04/25/2007
06/20/2007
11/01/2007
01/31/2007

Appellate Results

Party

Name

Court

Credit One Bank, NA (pty)
Credit One Bank, NA (pty)
441 Credit One Bank, N.A. (pty)
412 Credit One Bank
(pty)
409
410

Case

Date Filed

07cae
07cae

17-1486

3890

16-2642

09cae

16-15751

02cae

13-1810

3470
4440
3480

03/07/2017
06/24/2016
04/22/2016

05/08/2013

Receipt 08/1

7/2017 15:55:36

User mac23923

Client

Description All Court Types Party Search
Name credit one bank All Courts

You have

Pages

1

($0.00)

previously been

Page:

8 sort:

billed for this page.

A

cs_date_filed

case

type:

cv

Date Closed

03/13/2017
04/29/2016
09/24/2013

Case 1:17-cv-03144-ODE Document 1-3 Filed 08/18/17 Page 1 of 6

Date
5/28/17
5/28/17
5/28/17
5/28/17
5/28/17
5/29/17
5/29/17
5/29/17
5/29/17
5/29/17
5/30/17
5/30/17
5/30/17
5/30/17
5/30/17
5/31/17
5/31/17
5/31/17
5/31/17
5/31/17
6/1/17
6/1/17
6/1/17
6/1/17
6/1/17
6/2/17
6/2/17
6/2/17
6/2/17
6/2/17
6/3/17
6/3/17
6/3/17
6/3/17
6/4/17
6/4/17
6/4/17
6/4/17
6/5/17
6/5/17
6/5/17
6/5/17
6/5/17
6/6/17

Time
8:32 AM
9:16 AM
9:57 AM
11:34 AM
1:04 PM
8:35 AM
9:09 AM
9:40 AM
10:35 AM
12:15 PM
8:37 AM
9:13 AM
9:46 AM
10:38 AM
3:25 PM
8:51 AM
9:39 AM
11:29 AM
12:57 PM
3:11 PM
8:38 AM
9:31 AM
10:49 AM
1:03 PM
3:14 PM
8:43 AM
9:22 AM
10:21 AM
11:32 AM
12:48 PM
9:10 AM
11:02 AM
12:31 PM
1:47 PM
8:47 AM
9:17 AM
10:00 AM
11:24 AM
8:40 AM
9:14 AM
9:45 AM
10:27 AM
11:19 AM
8:29 AM

Number
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278

Call that day
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
3
4
1
2
3
4
1
2
3
4
5
1

Case 1:17-cv-03144-ODE Document 1-3 Filed 08/18/17 Page 2 of 6

6/6/17
6/6/17
6/6/17
6/6/17
6/7/17
6/7/17
6/7/17
6/7/17
6/7/17
6/8/17
6/8/17
6/8/17
6/8/17
6/8/17
6/9/17
6/9/17
6/9/17
6/9/17
6/9/17
6/10/17
6/10/17
6/10/17
6/10/17
6/11/17
6/11/17
6/11/17
6/11/17
6/11/17
6/11/17
6/12/17
6/12/17
6/12/17
6/12/17
6/12/17
6/13/17
6/13/17
6/13/17
6/13/17
6/13/17
6/14/17
6/14/17
6/14/17
6/14/17
6/14/17
6/15/17

8:59 AM
9:30 AM
10:16 AM
10:57 AM
10:05 AM
12:44 PM
3:05 PM
3:59 PM
4:55 PM
9:33 AM
11:41 AM
1:59 PM
3:54 PM
5:02 PM
8:43 AM
9:32 AM
10:39 AM
12:46 PM
3:21 PM
8:47 AM
9:53 AM
12:28 PM
2:01 PM
8:39 AM
9:24 AM
10:04 AM
11:20 AM
12:25 PM
5:41 PM
9:13 AM
10:22 AM
11:58 AM
3:00 PM
3:55 PM
9:39 AM
3:10 PM
5:03 PM
6:34 PM
8:09 PM
12:18 PM
1:38 PM
3:13 PM
4:07 PM
4:51 PM
2:31 PM

(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278

2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
3
4
1
2
3
4
5
6
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
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6/15/17
6/15/17
6/15/17
6/16/17
6/16/17
6/16/17
6/16/17
6/16/17
6/17/17
6/17/17
6/17/17
6/17/17
6/17/17
6/18/17
6/18/17
6/18/17
6/19/17
6/19/17
6/19/17
6/19/17
6/19/17
6/20/17
6/20/17
6/20/17
6/20/17
6/20/17
6/21/17
6/21/17
6/21/17
6/21/17
6/21/17
6/22/17
6/22/17
6/23/17
6/23/17
6/23/17
6/23/17
6/24/17
6/24/17
6/24/17
6/24/17
6/24/17
6/25/17
6/25/17
6/25/17

4:09 PM
5:45 PM
7:12 PM
11:37 AM
1:04 PM
2:35 PM
3:16 PM
4:14 PM
11:43 AM
1:41 PM
3:50 PM
4:32 PM
5:03 PM
11:52 AM
1:11 PM
2:11 PM
9:05 AM
3:06 PM
4:13 PM
5:25 PM
9:05 PM
8:42 AM
12:42 PM
4:25 PM
6:21 PM
6:23 PM
8:54 AM
9:40 AM
11:28 AM
1:41 PM
3:21 PM
9:55 AM
12:46 PM
9:30 AM
11:22 AM
11:35 AM
12:24 PM
8:19 AM
8:50 AM
9:21 AM
9:52 AM
10:23 AM
8:42 AM
9:24 AM
10:21 AM

(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278
(678) 249-1278

2
3
4
1
2
3
4
5
1
2
3
4
5
1
2
3
1
2
3
4
5
1
2
3
4
5
1
2
3
4
5
1
2
1
2
3
4
1
2
3
4
5
1
2
3
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6/25/17
6/25/17
6/26/17
6/26/17
6/26/17
6/26/17
6/26/17
6/27/17
6/27/17
6/27/17
6/27/17
6/27/17
6/27/17
6/27/17
6/27/17
6/27/17
6/28/17
6/28/17
6/28/17
6/28/17
6/29/17
6/29/17
6/29/17
6/29/17
6/29/17
6/29/17
6/29/17
6/29/17
6/30/17
6/30/17
6/30/17
6/30/17
6/30/17
6/30/17
6/30/17
6/30/17
7/1/17
7/1/17
7/1/17
7/1/17
7/1/17
7/1/17
7/2/17
7/2/17
7/3/17

11:18 AM
12:15 PM
9:47 AM
11:24 AM
1:26 PM
3:02 PM
5:08 PM
8:56 AM
9:00 AM
11:30 AM
1:28 PM
1:58 PM
3:48 PM
5:56 PM
8:14 PM
11:30 PM
9:43 AM
9:47 AM
4:36 PM
6:39 PM
8:57 AM
10:43 AM
11:43 AM
11:59 AM
2:56 PM
4:49 PM
4:59 PM
6:46 PM
8:27 AM
9:29 AM
10:41 AM
12:45 PM
2:54 PM
4:28 PM
5:56 PM
8:29 PM
8:56 AM
9:59 AM
11:17 AM
2:07 PM
3:28 PM
4:33 PM
10:49 AM
12:48 PM
8:28 AM

(678) 249-1278
(678) 249-1278
(404) 609-2411
(404) 609-2411
(678) 249-1278
(404) 609-2411
(404) 609-2411
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(678) 973-1122
(678) 973-1122
(404) 609-2411
(404) 609-2411
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(706) 524-0212
(706) 524-0212
(706) 524-0212
(706) 524-0212
(706) 524-0212
(706) 524-0212
(706) 524-0953
(706) 524-0953
(678) 666-0493

4
5
1
2
3
4
5
1
2
3
4
5
6
7
8
9
1
2
3
4
1
2
3
4
5
6
7
8
1
2
3
4
5
6
7
8
1
2
3
4
5
6
1
2
1
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7/3/17
7/5/17
7/5/17
7/5/17
7/5/17
7/6/17
7/6/17
7/6/17
7/6/17
7/6/17
7/6/17
7/6/17
7/6/17
7/6/17
7/6/17
7/7/17
7/7/17
7/7/17
7/7/17
7/7/17
7/7/17
7/7/17
7/7/17
7/8/17
7/8/17
7/8/17
7/9/17
7/9/17
7/9/17
7/9/17
7/9/17
7/10/17
7/10/17
7/10/17
7/10/17
7/10/17
7/10/17
7/10/17
7/11/17
7/11/17
7/11/17
7/11/17
7/11/17
7/11/17
7/11/17

4:06 PM
9:27 AM
1:16 PM
1:32 PM
6:10 PM
4:45 AM
6:27 AM
9:30 AM
11:10 AM
12:42 PM
2:43 PM
2:46 PM
4:45 PM
6:27 PM
8:26 PM
8:38 AM
9:43 AM
11:01 AM
2:13 PM
4:06 PM
5:18 PM
6:50 PM
8:20 PM
4:38 AM
12:43 PM
2:12 PM
10:19 AM
11:40 AM
2:00 PM
4:18 PM
5:33 PM
8:59 AM
10:26 AM
11:21 AM
4:17 PM
5:35 PM
6:54 PM
8:08 PM
5:42 AM
10:38 AM
11:55 AM
2:29 PM
5:42 PM
7:05 PM
8:25 PM

(225) 960-6170
(225) 960-6170
(312) 732-8417
(312) 732-8417
(312) 732-8417
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(678) 666-0493
(706) 524-0953
(706) 524-0953
(706) 524-0953
(706) 524-0996
(706) 524-0996
(706) 524-0996
(706) 524-0996
(706) 524-0996
(404) 609-2411
(404) 609-2411
(210) 987-5777
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464

2
1
2
3
4
1
2
3
4
5
6
7
8
9
10
1
2
3
4
5
6
7
8
1
2
3
1
2
3
4
5
1
2
3
4
5
6
7
1
2
3
4
5
6
7
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7/12/17
7/12/17
7/12/17
7/12/17
7/12/17
7/12/17
7/12/17
7/12/17
7/13/17
7/13/17
7/13/17
7/13/17
7/13/17
7/13/17
7/13/17
7/13/17
July 18, 2017
July 18, 2017
July 18, 2017
July 18, 2017
July 18, 2017
July 18, 2017
July 18, 2017
July 18, 2017
July 25, 2017
July 25, 2017
July 25, 2017
July 25, 2017
July 25, 2017
July 25, 2017
July 25, 2017
July 25, 2017
July 26, 2017
July 26, 2017
July 26, 2017
July 26, 2017
July 27, 2017
July 27, 2017

9:56 AM
11:06 AM
12:43 PM
1:01 PM
2:14 PM
4:50 PM
6:15 PM
7:36 PM
8:44 AM
9:52 AM
11:10 AM
1:33 PM
3:38 PM
5:19 PM
6:34 PM
8:07 PM
9:37 AM
10:50 AM
11:47 AM
1:49 PM
3:53 PM
5:37 PM
7:26 PM
8:44 PM
9:49 AM
11:34 AM
12:52 PM
2:40 PM
2:40 PM
6:21 PM
7:17 PM
8:24 PM
8:57 AM
10:58 AM
3:32 PM
4:23 PM
9:06 AM
11:03 AM

(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2411
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
(404) 609-2464
678-666-0493
678-666-0493
678-666-0493
678-666-0493
678-666-0493
678-666-0493
678-666-0493
678-666-0493
404-609-2464
404-609-2464
404-609-2464
404-609-2464
404-609-2464
404-609-2464
404-609-2464
404-609-2464
678-853-6457
678-905-1718
404-609-2464
678-905-1718
678-905-1718
678-905-1718

1
2
3
4
5
6
7
8
1
2
3
4
5
6
7
8
1
2
3
4
5
6
7
8
1
2
3
4
5
6
7
8
1
2
3
4
1
2

IN THE UNITED STATES DISTRICT COURT
OF THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

SANDRA HARRIS
Plaintiff,
v.
CREDIT ONE FINANCIAL,
INC., CREDIT ONE BANK,
N.A.; DOES1-10, inclusive,
Defendants.

)
Civil Action No.
)
) 1:17-CV-3144-LMM
)
)
)
JURY TRIAL DEMANDED
)
)
)
)
)
)
)

JOINT MOTION TO STAY AND REFER CASE TO ARBITRATION
Plaintiff, Sandra Harris, and Defendant, Credit One Bank (Credit One),
through counsel and under the Federal Rules of Civil Procedure, agree Plaintiff’s
claims against Credit One are subject to arbitration and hereby move this Court to
stay this entire case and refer the matter to arbitration, and state:
1. On April 14, 2017, Plaintiff filed the Complaint in this matter. (Doc. 1).
2. On April 3, 2017, Plaintiff served his complaint and summons on Credit
One in connection with this matter. (Doc. 3).
3. Plaintiff, through counsel, however, agrees this case is subject to arbitration

pursuant to the Credit One Cardholder Agreement (“Cardholder Agreement”)
entered into by Plaintiff and Credit One. A copy of the Cardholder Agreement is
attached as Exhibit 1.
4. The parties, therefore, have agreed to allow the Court to stay the case in its
entirety and refer the entire matter to binding arbitration pending this Court’s
approval.
WHEREFORE, the parties respectfully request the Court stay the proceedings
and refer this entire case to arbitration with Judicial Arbitration and Mediation
Services JAMS in Atlanta, Georgia and for such other relief as this Court deems
proper.
Dated: Octboer 17, 2017
Respectfully submitted,

/s/ David A. Prado
By: David A. Prado Esq.
Attorney Bar No. 876286
E-mail:
Dprado@GeorgiaCollectionDefen
se.com
/s/ Andrew MacPherson
By: Andrew MacPherson, Esq.
Attorney Bar No. 613917
E-Email:
AMacPherson@GeorgiaCollection
Defense.com

/s/ Wendi E. Fassbender
Wendi E. Fassbender, Esq.
SESSIONS, FISHMAN, NATHAN
& ISRAEL
3001 Lookout Place NE
Atlanta, GA 30305
Telephone: (678) 574-2396
wfassbender@sessions.legal
Counsel for Defendant
Credit One Bank, N.A.

For the Firm:
MACPHERSON & PRADO, LP.
2265 Roswell Road, Suite 100
Marietta, GA 30062
OFFICE: (470) 353-8870
MOBILE: (770) 597-3269
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EXHIBIT

Interest Rates and Interest Charges
ANNUAL PERCENTAGE RATE
(APR) for Purchases
and Cash Advances

24.15%

Paying Interest

We will begin charging interest on Purchases and Cash Advances on the posting date.

Minimum Interest Charge

If you are charged interest, the Minimum Interest Charge will be no less than $1.00 for any billing
cycle in which an Interest Charge is due. Credit lines less than $400 will not receive a Minimum
Interest Charge in the First year (Introductory period).

For Credit Card Tips from the
Consumer Financial Protection
Bureau

To learn more about factors to consider when applying for or using a credit card, visit the website of
the Consumer Financial Protection Bureau at http://www.consumerfinance.gov/learnmore.

This APR will vary with the market based on the Prime Rate.

Fees
Set-up and Maintenance
Fees

Notice: The Annual Membership Fee will be billed to your Account when it is opened and will reduce
the amount of your initial available credit. If your Account is established with a $300 credit line, your
initial available credit will be $225. If established with a $400 credit line, then $325 initial available
credit. If established with a $500 credit line, then $425 initial available credit.
You may still reject this plan, provided that you have not yet used the account or paid a fee after
receiving a billing statement. If you do reject the plan, you are not responsible for any fees or charges.

• Annual Membership Fee

$75 First year (Introductory period). $99 thereafter, billed monthly at $8.25.

• Authorized User
Participation Fee

$19 annually (if applicable).

Transaction Fees
• Cash Advance

Either $5 or 8% of the amount of each Cash Advance, whichever is greater. Credit lines less than
$400 will not receive a Cash Advance Transaction Fee in the First year (Introductory period).

Penalty Fees
• Late Payment

Up to $35

• Returned Payment

Up to $35

How We Will Calculate Your Balance: We use a method called “average daily balance (including new purchases).”
See your Cardholder Agreement, Disclosure Statement and Arbitration Agreement (“Agreement”) for more details.
Billing Rights: Information on your rights to dispute transactions and how to exercise those rights is provided in
your account agreement.

1
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VISA/MASTERCARD CARDHOLDER AGREEMENT,
DISCLOSURE STATEMENT AND ARBITRATION AGREEMENT
This Agreement, together with the application you previously signed and the enclosed Arbitration Agreement, governs the use of your VISA® or MasterCard® Account issued
by Credit One Bank, N.A. (the “Account,” “Card” or “Card Account”). The words “you,” “your” and “Cardholder(s)” refer to all persons, jointly and severally, authorized to use
the Card Account; and “we,” “us,” “our,” and “Credit One Bank” refer to Credit One Bank, N.A., its successors or assigns. By requesting and receiving, signing or using your
Card, you agree as follows:
IMPORTANT NOTICE: Please read the Arbitration Agreement portion of this document for important information about your and our legal rights under this Agreement.
1. CHANGES IN AGREEMENT TERMS: We can change any term of this Agreement, including the rate of the finance charge or the manner in which the finance charges are
calculated, or add new terms to this Agreement, at any time upon such notice to you as is required by law. As permitted by law, any change will apply to your new activity
and, in certain circumstances, to your outstanding balance when the change is effective. If you do not wish to be subject to the change, you must notify Credit One Bank
by calling our toll-free number at 866-515-5721 or you may write to us at Bank Card Center, P.O. Box 95516, Las Vegas, NV 89193-5516 prior to the effective date of the
change, and close your Account.
2. JOINT ACCOUNTS: If the application was for more than one person, or if an application was made and accepted by Credit One Bank to add a new Cardholder to an
existing Account, this is a “Joint Account.” Each of you individually may use the Account to the extent of the credit limit established for the Account, and each of you is jointly
and severally liable for the full outstanding balance, including, but not limited to, charges made by any Cardholder. Each of you shall also be jointly and severally liable
for any charges made by any person given permission to use the Account by any Cardholder. You agree that Credit One Bank is authorized to act on the instructions of any
Cardholder. Instructions from any one of you will constitute instructions from all of you. Requests from a Cardholder to terminate the privileges of another Cardholder on
the Account will be deemed a request for termination of the Account.
3. AUTHORIZED USER: At your request, we may, at our discretion, issue an additional card in the name of an Authorized User with your credit card account number. If you
allow someone to use your Account, that person will be an Authorized User. By designating an Authorized User who is at least fifteen years of age, you understand that: (1)
you will be solely responsible for the use of your Account and each card issued on your Account including all charges and transactions made by the Authorized User and
any fees resulting from their actions to the extent of the credit limit established for the Account; (2) the Authorized User will have access to certain account information
including balance, available credit and payment information. If you provide an Authorized User with any information that enables him/her to access or use your Account,
you agree to be liable for the Authorized User’s use of that information, and we will have no responsibility or liability for any of the Authorized User’s actions; (3) we reserve
the right to terminate the Card Account privileges of an Authorized User by closing your Account and issuing you a new account number; (4) the Account may appear on
the credit report of the Authorized User. If you advise us that the Authorized User is your spouse, information regarding the Account will be provided to consumer reporting
agencies in your name as well as in the name of the Authorized User; (5) the Authorized User can make payments, report the card lost or stolen and remove him or herself
from the Account; (6) you can request the removal of the Authorized User from your Account via mail or telephone.
Authorized User Annual Participation Fee: An Authorized User Annual Participation Fee of $19.00 will be imposed for issuing a card in the Authorized User’s name. This
Fee will be assessed annually in the month the Authorized User was added to the Account.
4. CONFLICTS BETWEEN CARDHOLDERS: In the event Credit One Bank receives conflicting instructions from one or more of you, or if Credit One Bank has reason to
believe there is a dispute between the Cardholders, Credit One Bank may, at its sole discretion, take one or more of the following actions: (1) refuse to act on any conflicting
instructions; (2) restrict the Account and deny access to all Cardholders until the dispute is resolved; or (3) terminate the Account. In no event will Credit One Bank be
liable for any delay or refusal to honor a request for an advance or any other request with respect to your Account, or for restricting or terminating the Account as provided
in this section.
5. YOUR CREDIT LIMIT: Your Credit Limit will be established by Credit One Bank and will be disclosed to you when your Card is issued. It also will be shown on each of your
billing statements. We reserve the right to modify your Credit Limit from time to time, and if we do so, we will notify you. You agree not to engage in any Card transaction that
would cause your outstanding balance to exceed your Credit Limit. Credit One Bank may, but is not obligated to, extend credit to you from your Account if you are already
up to your Credit Limit or if the borrowing would take you over your Credit Limit at any time. You must pay us on demand any amount by which your Account’s balance
exceeds your Credit Limit. If we extend credit over your Credit Limit, we will not be obligated to do so again, and such extension will not result in any waiver of our rights
under this paragraph.
6. USING YOUR CARD: You and any Joint Cardholder or Authorized User may use your Cards: (1) to make purchases of goods or services at merchant establishments where
the Card is accepted, and (2) to obtain cash advances (i.e., loans of money) at participating financial institutions. Each purchase and cash advance obtained will reduce
the available credit under your credit limit until it is repaid. Cash advances are limited to 25% of your assigned credit limit. Cash advances cannot exceed two transactions
or more than $200.00 per day, as applicable. You promise to pay us, when due, the total amount of all purchases and cash advances, as well as all finance charges, and
other fees and charges billed to your Card Account. You may not use your Card for any illegal purpose. You further acknowledge that the Card Account will be for personal
use and may not be used for business purposes.
7. AUTHORIZATION: Merchants or banks may contact us on your behalf to obtain authorization for Card purchases or cash advances. You agree that we shall have
no liability if: (a) any merchant or bank refuses to honor any Card issued to access the Account, (b) operational difficulties prevent authorization of a transaction, (c)
authorization is declined because your Account is overlimit or delinquent, or (d) credit has been restricted pursuant to any term of this Agreement.
8. YOUR MONTHLY STATEMENT: Your Account will be on a monthly billing cycle. We will send you a statement each month that there is activity or an outstanding balance
on your Account. The statement itemizes your Account activity, including purchases, cash advances, fees, finance charges, other charges, and payments and credits posted
during the billing period. The payment coupon portion of the statement will serve as your bill. When making payment, write your Account number on your check or money
order and return the coupon with your payment. You should retain the remaining portion of your statement for your records. If the Bank offers, and you elect to receive,
your monthly statement electronically, paper statements will not be mailed to you. You will be responsible for making your payments by the due date, either through the
Bank’s website or telephone, for which a fee may apply, or by mailing your payment to the appropriate address designated for receipt of payments by mail. Credit One Bank
will not be responsible for processing delays or failure to process the payment to your Account if a payment sent by mail does not contain your Account number or is not
accompanied by your payment coupon. Your payment will be credited to your Account, as of the date of receipt, if the payment is received by 5:00 p.m. Pacific Time (“PT”).
9. ANNUAL MEMBERSHIP FEE: The Annual Membership Fee for your Account in year one is $75.00 (Introductory period) and will be billed to your Account when it is
opened. The Annual Membership Fee for your Account beginning in year two is $99.00 and will be billed to your Account in monthly installments of $8.25 per month. The
Annual Membership Fee will be billed to your Account as long as it remains open or, if your Account is closed by you or us, the Annual Membership Fee will continue to
be charged until you pay your outstanding balance in full. The Annual Membership Fee is refundable as long as you cancel your Account and have not used your card for
2
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any Purchases or Cash Advances and you have not made a payment. An Annual Membership Fee Notice, as required by regulation, will be provided to you at least once
every 12 months. The Annual Membership Fee is imposed for providing services related to your Account, including but not limited to: the opportunity to use your card with
participating merchants, providing renewal cards, providing availability of customer service representatives for assistance, providing credit information to credit reporting
agencies, and providing the opportunity for additional credit.
10. FINANCE CHARGES: Your Card Account is subject to finance charges and the total Finance Charges in your monthly billing cycle are the sum of the Periodic Finance
Charges, Transaction Finance Charges, and Credit Limit Increase Fees which are calculated as follows:
(a) Periodic Finance Charges: For Purchases and Cash Advances, Credit Limit Increase Fees, Annual Membership Fees, Late Payment Fees and other fees and charges
to your Account, the Periodic Finance Charge is calculated as follows: The Annual Percentage Rate (“APR”) for Purchases and Cash Advances may vary and will be
determined by adding 20.65% to the U.S. Prime Rate appearing in the “Money Rates” section of any edition of The Wall Street Journal published on the 25th day of each
month. If the Journal is not published on that day, then the Prime Rate on the next business day will be used. If the Prime Rate changes, the new rate will take effect on the
first day of the following month. The new rate will be applied to all balances on the Account. The estimated APR for all balances is 3.50% plus 20.65%, currently 24.15%
(corresponding monthly periodic rate of 2.0125%). The APR will never be greater than 29.90% (corresponding monthly periodic rate of 2.4916%). The most recent Annual
Percentage Rate was disclosed to you when you received your credit card. There is a Minimum Interest Charge if you are charged interest; the Minimum Interest Charge
will be no less than $1.00 for any billing cycle in which an Interest Charge is due. Credit lines less than $400 will not receive a Minimum Interest Charge in the First year
(Introductory period). Periodic Finance Charges will be assessed from the date the Purchase, Cash Advance, fee or charge is posted to your Account until the date it is paid
in full, and will be calculated by applying the monthly periodic rate to the “average daily balance” of your Account. To get the “average daily balance,” we take the beginning
balance of your Account each day, add any new Purchases, Cash Advances, fees and charges, and subtract any payments or credits and unpaid Periodic Finance Charges.
This gives us the daily balance. Then we add up all the daily balances for the billing cycle, and divide the total by the number of days in the billing cycle. This gives us the
“average daily balance.” Periodic Finance Charges will be assessed on all “average daily balances” until paid in full. All Purchases, Cash Advances, fees or charges accrue
finance charges starting on the date of posting, even if the new balance from your previous statement was paid in full or even if that new balance was zero.
(b) Cash Advance Transaction Finance Charges: Each time you obtain a new Cash Advance, we will impose a Transaction Fee Finance Charge of $5.00 or 8% of the
amount advanced, whichever is greater. Credit lines less than $400 will not receive a Cash Advance Transaction Fee in the First year (Introductory period).
(c) Credit Limit Increase Finance Charges: A fee may be imposed for Credit Limit increases, as described under the “Credit Limit Increase Requests” section of this
Agreement.
(d) Foreign Transaction Finance Charges: Each time you make a foreign transaction, we may impose a Transaction Fee Finance Charge of 3% of the amount charged or
$1.00, whichever is greater. For additional information, see the “Foreign Transaction” section of this Agreement.
(e) Fees Treated as Principal: For purposes of Finance Charge calculation, Credit Limit Increase Fees, Annual Membership Fees, Late Payment Charges, and other charges,
except cash advance fees, will be treated like purchase transactions, posted as principal, and accrue Finance Charges like purchases.
(f) Periodic Statement Annual Percentage Rate: If a finance charge imposed is required to be included in calculating the Annual Percentage Rate under the Federal
Truth-in-Lending Act, the Annual Percentage Rate disclosed on your statement may exceed the corresponding Annual Percentage Rate disclosed in this Agreement for any
billing period in which such finance charge is posted to your Account.
11. LATE PAYMENT CHARGES: If at least the Amount Due This Period (less any Late Payment Fee for the current billing cycle) and Amount Past Due are not received by
5:00 p.m. PT on the Payment Due Date shown on your statement, a Late Payment Fee of up to $35.00 will be charged to your Account.
12. OTHER CHARGES: In addition to the fees and charges described above, other charges that may be imposed on your Account include the following: (1) Returned
Payment Fee: If a payment is returned for any reason, a Returned Payment Fee of up to $35.00 will be charged to your Account; (2) Duplicate Statement Fee: If you request
a duplicate copy of a monthly statement, you will be charged a fee of up to $10.00 for each statement copy requested; (3) Sales Slip Request Fee: If you request a copy
of a sales slip, for any purpose other than to resolve a dispute about the charges on your Account, you will be charged a fee of $6.00 for each sales slip copy requested;
(4) Co-applicant Fee: To add an additional Cardholder to the Account after it is opened, an application must be submitted to Credit One Bank. The co-applicant fee in
effect at the time of such application will be required; and (5) Replacement Card Fee: If you request a replacement card, a Replacement Card Fee of up to $25.00 may
be charged to your Account.
13. MINIMUM PAYMENTS: (a) You agree to pay either the entire outstanding balance or the Minimum Payment Due, as shown on your monthly statement. The Minimum
Payment Due is 5% of your outstanding balance, rounded up to the next whole dollar, or $25.00, whichever is greater, plus any Late Payment Fee for the current billing
cycle, and any Past Due Amount. For your Account to be considered current and to avoid a Late Payment Fee, you must pay at least the Amount Due This Period (less any
Late Payment Fee for the current billing cycle) and the Past Due Amount by the Payment Due Date shown on your statement. (b) Certain other service fees may be added
to your minimum payment amount. When you sign up for such services, you will be notified if a fee for the service will be imposed and if it is required to be added to your
minimum payment.
14. SMALL BALANCES: As it is uneconomical for both you and us to process payments or maintain credits that are $1.00 or less in amount, you agree as follows: (1)
In any billing cycle in which you have had no transactions and your New Balance on the billing date is $1.00 or less, the balance will be rounded to zero and you will not
receive a bill for this amount. (2) In the event that you have a credit balance of $1.00 or less for two consecutive billing cycles, the balance will be rounded to zero and
you will not receive a refund of this amount.
15. MAKING PAYMENTS: Your payments must be made in US currency only, drawn on a bank domiciled in the US, through paper or electronic format not to include wire
transfer or electronic transactions via Credit One Bank’s account at the Federal Reserve Bank. Do not send cash through the mail, as Credit One Bank cannot be responsible
for cash lost in the mailing process. To the extent that a payment reduces the principal amount outstanding on your Card Account, new credit will be available (subject to
your credit limit), but only after 12 calendar days after our receipt of the payment. To insure prompt posting of payments sent through the mail, your payments must be
sent to the address indicated on your statement and must be received by 5:00 p.m. PT. There will be a delay in posting payments to your Account for payments not sent to
the address shown on your statement. You agree that we may process any item delivered to us for payment on the day it is received, and that we are not required to honor
special instructions or restrictive endorsements. As described above, if any payment is received that does not contain your Account number or is not accompanied by your
payment coupon, Credit One Bank will not be liable for processing delays or failure to process the payment to your Account. Crediting of such payments may be delayed
up to five business days of receipt.
Treatment of Check Payments: When you provide a check as payment, you authorize us either to use information from your check to make a one-time electronic fund
transfer from your bank account or to process the payment as a check transaction. If a check we process in paper form is returned to us by your bank unpaid, we may
re-present the returned check electronically.
16. POSTDATED CHECKS: You agree that we need not examine any payment check to confirm that it is not postdated, and that we may deposit any postdated check for
payment to us on the day we receive it.
17. IRREGULAR PAYMENTS: Any payment submitted in offer of settlement of a disputed debt, including any check containing a notation such as “paid in full,” must be
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sent to the following address: Credit One Bank, P.O. Box 95516, Las Vegas, NV 89193-5516. If you do not forward any check or other payment marked “paid in full” to the
above address, we can accept late payments or partial payments, or checks or other payments marked with similar notations, without losing any of our rights under this
Agreement, including our right to seek payment of the full balance of your Account.
18. VERIFICATION OF INFORMATION: (a) Credit Information: You authorize us to obtain and/or use information about you from third parties and credit reporting agencies
to: (1) verify your identity and/or conduct investigative inquiries; (2) determine your income and credit eligibility; (3) review your Account and provide renewal of credit;
(4) verify your current credit standing in order to present future credit line increases or decreases; (5) qualify you for and present additional lines of credit or other offers;
and (6) collect amounts owing on your Account. California residents, you agree to waive your right to keep confidential information under Section 1808.21 of the California
Vehicle Code from us. (b) Reporting Information: We may furnish information concerning your Account or credit file to consumer reporting agencies and others who may
properly receive that information. However, we are not obligated to release such information to anyone unless we are required to do so by law or a proper Power of Attorney
is provided. (c) Telephone Monitoring: To be sure that your inquiries are handled properly, courteously and accurately, some of the telephone calls between our employees
and our customers are monitored by supervisory or management personnel. Recordings may be made of such calls for your protection.
19. COMMUNICATIONS: (a) You are providing express written permission and consent authorizing Credit One Bank or its agents to contact you at any phone number
(including mobile, cellular/wireless, or similar devices) or email address you provide at any time, for any lawful purpose. The ways in which we may contact you include live
operator, automatic telephone dialing systems (auto-dialer), prerecorded message, text/SMS message or email. Phone numbers and email addresses you provide include
those you give to us, those from which you contact us or which we obtain through other means. Such lawful purposes include, but are not limited to: obtaining information;
activation of the card for verification and identification purposes; account transactions or servicing related matters; suspected fraud or identity theft; collection on the
Account; and providing information about special products and services. You agree to pay any fee(s) or charge(s) that you may incur for incoming communications from
us or outgoing communications to us, to or from any such number or email address, without reimbursement from us. (b) INDEMNIFICATION: If you provide telephone
number(s) for which you are not the subscriber, you understand that you shall indemnify us for any costs and expenses, including reasonable attorneys’ fees, incurred as
a result of us contacting or attempting to contact you at the number(s). (c) COMMUNICATION REVOCATION: If you do not want to receive communications as described
in the previous paragraph, you must: (i) provide us with written notice revoking your prior consent, (ii) in that written notice, you must include your name, mailing address,
and the last four digits of your Account number; (iii) advise whether you would like communications to cease via mail, telephone number(s), email, text/SMS, or cease in all
forms; (iv) if you are requesting communications to cease via telephone number(s) and/or email, please provide the specific phone number(s) and email address; (v) you
must send this written notice to: Attention – Credit One Bank Customer Service, P.O. Box 98850, Las Vegas, NV 89193-8850. (d) ONLINE ACCOUNT COMMUNICATIONS:
If you do not want to receive communications previously selected as part of your online account, you must update your preferences under the “Email and Text Notifications”
section to remove these notifications. We cannot remove these online account notifications for you.
20. DEFAULT: You will be in default under this Agreement if any of the following events occur: (1) you exceed your assigned credit limit; (2) you fail to make any required
payment when due; (3) you die, become insolvent, file a petition in bankruptcy or similar proceeding, or are adjudged bankrupt; (4) you provide any false or misleading
financial or biographical information to Credit One Bank; (5) any representation or warranty you make to Credit One Bank is false or breached; (6) a guardian, conservator,
receiver, custodian or trustee is appointed for you; (7) you are generally not paying your debts as they become due; (8) the Bank reasonably believes there has been a
material adverse change in your financial condition; or (9) you violate any term of this Agreement. Upon your default, Credit One Bank can close or refuse to renew your
Account, demand the return of your card(s), declare your entire balance immediately due and payable, and initiate collection activity, all without prior notice or demand.
You promise to pay any collection costs and attorneys’ fees, including our in-house attorneys’ costs, that Credit One Bank incurs as a result of your default.
21. TERMINATION OF ACCOUNT: This Account may be terminated by you at any time by giving notice in writing to Credit One Bank. If your Account is closed by you or us,
the Annual Membership Fee will continue to be charged until you pay your outstanding balance in full. Credit One Bank may terminate the Account and demand payment in
full if you are in default under any of the terms and conditions of this Agreement, or if there is a dispute between the Cardholders as described elsewhere in this Agreement,
or if a Cardholder requests termination of the Account privileges of any other Cardholder, or without cause if Credit One Bank deems termination of the Account to be in
its best interests. In the event of voluntary or involuntary Account termination, all credit privileges under the Account and Credit One Bank membership will be terminated
immediately. However, when your Account is closed, if there is: (1) a debit balance of $1.00 or less, that balance will be rounded to zero and you will not be required to
pay this amount; or (2) a credit balance of $1.00 or less, that balance will be rounded to zero and this amount will not be refunded to you. The rounding to zero may occur
after your closing statement cycles, and you may not receive a statement reflecting the rounding.
22. SECURITY: This is an unsecured Account, and Credit One Bank retains no security interest in your real or personal property to secure payment of your Card Account.
23. CARD OWNERSHIP AND ACCEPTANCE: Any credit card or other credit instrument issued to you remains the property of Credit One Bank and must be surrendered
to Credit One Bank or its agent on demand. We are not liable for the refusal of Credit One Bank or any other party to honor your Card for any reason. All Cards have an
expiration date. We have the right not to renew your Card for any reason.
24. FOREIGN TRANSACTIONS: If you make a transaction at a merchant that settles in a currency other than U.S. dollars, MasterCard Worldwide or Visa Inc. will convert that
charge into a U.S. Dollar amount. That conversion will be done at a rate selected by MasterCard or Visa from the range of rates available in wholesale currency markets for
the applicable central processing date, which rate may vary from the rate MasterCard or Visa itself receives, or the government-mandated rate in effect for the applicable
central processing date. The currency conversion rate used on the processing date may differ from the rate that would have been used on the purchase date or on the date
the transaction is posted to your Account. You agree to pay the converted amount, including any charges for the conversion that may be imposed as described above. A fee
may be imposed for foreign transactions as described under the Finance Charge section of this Agreement.
25. LOST OR STOLEN CARDS: You may be liable for unauthorized use of your Card. If your Card is lost or stolen or you suspect that someone is using your Card without
your permission, you should immediately notify Credit One Bank’s Bank Card Center. You can call (877) 825-3242. You can also notify us in writing at Bank Card Center,
P.O. Box 98872, Las Vegas, NV 89193-8872. You will not be liable for any unauthorized use that occurs after you notify us, orally or in writing, of the loss, theft or possible
unauthorized use. In any event, your liability for unauthorized use will not exceed $50. If you allow someone to use your Card to make charges to your Card Account, you can
terminate this user’s authority by retrieving the Card and returning it to us. Until you do, you remain liable for any use by the authorized user. You understand and agree that
this Card Account may be replaced with a substitute Account if a credit card for this Account is lost or stolen, or in the event unauthorized use of the Account is reported.
All terms and conditions of this Agreement and the application shall apply to any substitute Account.
26. CREDIT LIMIT INCREASE REQUESTS: Credit Limit Increase requests must be made in accordance with procedures established from time to time by Credit One Bank.
A fee may be imposed for credit limit increases. The fee imposed will be a Finance Charge of between $0.00 and $49.00, depending on how long your Account has been
established and your credit history with us and others. We will advise you which fee is applicable to your Account at the time you apply for a credit limit increase. Credit
limit increase requests are subject to the same credit process as your original application, including review of credit bureau information. You will be notified by mail if your
request for an increase is declined. Approval will be indicated in the form of a credit limit increase on your Card Account statement. For information on Credit One Bank’s
procedure for applying for a credit limit increase, contact us at (877) 825-3242.
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27. ACCESS TO CREDIT SCORE: To access your free monthly Credit Score that is included with your new Account you will need to: (1) Register for Online Account Access
at: www.CreditOneBank.com. (2) Accept the online Terms of Use / Credit Score Authorization Agreement associated with receiving your Credit Score. Credit Score availability
can take up to 60 days from your online enrollment date. Occasionally, systems or other constraints may prevent us from updating your Credit Score in a timely manner.
This service is subject to change or cancellation without notice.
28. WAIVER OF RIGHTS: If we waive any of our rights under this Agreement, we will not be obligated to do so again.
29. CUSTOMER PRIVACY: The privacy policy for Credit One Bank is provided separately in accordance with applicable law.
30. GOVERNING LAW: This Agreement is governed by and interpreted in accordance with the laws applicable to national banks, and, where no such laws apply, by the laws
of the State of Nevada, excluding the conflicts of law provisions thereof, regardless of your state of residence.
31. ARBITRATION AGREEMENT: The Arbitration Agreement provided to you with this Agreement governs the enforcement by you and us of your and our legal rights under
this Agreement.

CREDIT ONE CASH BACK REWARDS PROGRAM (“PROGRAM”)
This Credit One Cash Back Rewards Program (the “Program”) supplements the Visa/MasterCard Cardholder Agreement, Disclosure Statement and Arbitration Agreement
(collectively, the “Cardholder Agreement”) you received with your credit card account issued by Credit One Bank, N.A. (the “Account”). In this Program, the words “we,” “us,”
“our” and “Credit One” refer to Credit One Bank, N.A. and the words “you” and “your” refer to all persons, jointly and severally, authorized to use the Account and thereby
participate in the Program. By using your Account, you agree to participate in the Program and to the terms and conditions regarding the Program contained herein. In the
event of any conflict between the Cardholder Agreement and this Program with respect to matters relating to the Program, this Program shall control.
EARNING CASH BACK REWARDS: You will receive cash back in the form of an automatic statement credit equal to 1% of “eligible net purchases” (as defined below)
made with your Account. We will post a statement credit to your Account within seven days of the end of the month equal to 1% of “eligible net purchases” made with your
Account from the 27th of the previous month to the 26th of the current month. If your Account is in default, as defined within your Cardholder Agreement at the time the
credit is to be posted, you WILL NOT receive the credit. The eligible credit(s) will show on your billing statement as “Credit One Rewards Credit.”
ELIGIBLE NET PURCHASES: Eligible net purchases are purchases of gasoline from merchants using Standard Industrial Classification Codes (“SIC Codes”) 5172, 5541,
and 5542, and purchases of groceries from merchants using SIC Codes 5411, 5422, and 5499, minus any returns or other credits using these same SIC Codes. Although
a merchant or the items that it sells may appear to fit the gas or grocery reward categories, the merchant may not have or use an SIC Code that is included in this Program,
and purchases with that merchant will not qualify for rewards. You WILL NOT earn rewards if a merchant does not submit the purchase using an SIC Code that we have
designated for gas and grocery rewards. A merchant with more than one location may submit purchases using different SIC Codes, including SIC Codes that do not qualify
under this Program. This means that purchases from the same merchant at a different location may result in no reward. Purchases from the following types of merchants
are not eligible for gas rewards: oil, propane, and home heating companies. Purchases from the following merchants are not eligible for grocery rewards: Target, Walmart,
K-Mart, Kaufland, Costco, and Sam’s Club.
PROGRAM RESTRICTIONS: You will receive an automatic rewards credit on each statement that has at least one eligible net purchase. Automatic statement credits for
rewards will reduce the balance on your Account but will not count as payments. You will still be required to pay at least the Minimum Payment Due as shown on your
billing statement each month. You WILL NOT earn rewards for gas or grocery purchases made while your Account is in default as defined within your Cardholder Agreement.
Disputed or unauthorized purchases/fraudulent transactions and illegal transactions do not earn rewards, unless otherwise specified. This Program excludes Accounts
already enrolled in a different Credit One rewards program.
AMENDMENTS: The Program may be amended (added to, modified or deleted) by us at any time, including without limitation amendments of eligible SIC Codes without
prior notice and will take effect immediately. The current version of this Program may be found at www.CreditOneBank.com in the Cardholder Agreement section of the
Customer Service tab. Any revisions may affect your ability to earn rewards.
TERMINATION: We may suspend or terminate the Program or your participation in the Program at any time without prior notice. In such event, we will evaluate your Account
for any eligible gas or grocery rewards as of the Program termination date. Provided that you meet all of the other Program Restrictions listed above at that time, you will
receive a distribution of the rewards earned during the current billing period in the form of a statement credit.
LIMITED LIABILITY: Unless otherwise required by law, this Program, or our Cardholder Agreement with you, we will not be liable to you or anyone making a claim on your
behalf, in connection with: (1) any change or termination of the Program; (2) any loss, damage, expense or inconvenience caused by any occurrence outside of our control;
(3) any taxes that you incur as a result of receiving rewards, payment of which taxes will be your responsibility; (4) any merchandise or services you purchase, or for any
direct, indirect or consequential damages with respect to the use of your Account. In any event, any liability that Credit One may have to you in connection with the Program
shall be limited to the amount of any rewards you have earned in this Program. The Program and rewards are void or limited where prohibited or restricted, respectively, by
federal, state or local law.

YOUR BILLING RIGHTS - KEEP THIS DOCUMENT FOR FUTURE USE
This notice tells you about your rights and our responsibilities under the Fair Credit Billing Act.
What To Do If You Find a Mistake on Your Statement
If you think there is an error on your statement, write to us at: Bank Card Center, P.O. Box 98872, Las Vegas, NV 89193-8872.
In your letter, give us the following information:
• Account information: Your name and account number.
• Dollar amount: The dollar amount of the suspected error.
• Description of problem: If you think there is an error on your bill, describe what you believe is wrong and why you believe it is a mistake.
You must contact us:
• Within 60 days after the error appeared on your statement.
• At least 3 business days before an automated payment is scheduled, if you want to stop payment on the amount you think is wrong.
You must notify us of any potential errors in writing. You may call us at 877-825-3242, but if you do we are not required to investigate any potential errors and you may
have to pay the amount in question.
What Will Happen After We Receive Your Letter
When we receive your letter, we must do two things:
1. Within 30 days of receiving your letter, we must tell you that we received your letter. We will also tell you if we have already corrected the error.
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2. Within 90 days of receiving your letter, we must either correct the error or explain to you why we believe the bill is correct.
While we investigate whether or not there has been an error:
• We cannot try to collect the amount in question, or report you as delinquent on that amount.
• The charge in question may remain on your statement, and we may continue to charge you interest on that amount.
• While you do not have to pay the amount in question, you are responsible for the remainder of your balance.
• We can apply any unpaid amount against your credit limit.
After we finish our investigation, one of two things will happen:
• If we made a mistake: You will not have to pay the amount in question or any interest or other fees related to that amount.
• If we do not believe there was a mistake: You will have to pay the amount in question, along with applicable interest and fees. We will send you a statement of the
amount you owe and the date payment is due. We may then report you as delinquent if you do not pay the amount we think you owe.
If you receive our explanation but still believe your bill is wrong, you must write to us within 10 days telling us that you still refuse to pay. If you do so, we cannot report
you as delinquent without also reporting that you are questioning your bill. We must tell you the name of anyone to whom we reported you as delinquent, and we must let
those organizations know when the matter has been settled between us. If we do not follow all of the rules above, you do not have to pay the first $50 of the amount you
question even if your bill is correct.
Your Rights If You Are Dissatisfied With Your Credit Card Purchases
If you are dissatisfied with the goods or services that you have purchased with your credit card, and you have tried in good faith to correct the problem with the merchant,
you may have the right not to pay the remaining amount due on the purchase. To use this right, all of the following must be true:
1. The purchase must have been made in your home state or within 100 miles of your current mailing address, and the purchase price must have been more than $50.
(Note: Neither of these are necessary if your purchase was based on an advertisement we mailed to you, or if we own the company that sold you the goods or services.)
2. You must have used your credit card for the purchase. Purchases made with cash advances from an ATM or with a check that accesses your credit card account do
not qualify.
3. You must not yet have fully paid for the purchase. If all of the criteria above are met and you are still dissatisfied with the purchase, contact us in writing at: Bank
Card Center, P.O. Box 98872, Las Vegas, NV 89193-8872.
While we investigate, the same rules apply to the disputed amount as discussed above. After we finish our investigation, we will tell you our decision. At that point, if we
think you owe an amount and you do not pay, we may report you as delinquent.

ARBITRATION AGREEMENT
PLEASE READ THIS ARBITRATION AGREEMENT OF YOUR CARD AGREEMENT CAREFULLY. IT PROVIDES THAT EITHER YOU OR WE CAN REQUIRE THAT ANY
CONTROVERSY OR DISPUTE BE RESOLVED BY BINDING ARBITRATION. ARBITRATION REPLACES THE RIGHT TO GO TO COURT, INCLUDING THE RIGHT TO A JURY AND
THE RIGHT TO PARTICIPATE IN A CLASS ACTION OR SIMILAR PROCEEDING. IN ARBITRATION, A DISPUTE IS RESOLVED BY A NEUTRAL ARBITRATOR INSTEAD OF A
JUDGE OR JURY. ARBITRATION PROCEDURES ARE SIMPLER AND MORE LIMITED THAN RULES APPLICABLE IN COURT. IN ARBITRATION, YOU MAY CHOOSE TO HAVE
A HEARING AND BE REPRESENTED BY COUNSEL.
Agreement to Arbitrate:
You and we agree that either you or we may, without the other’s consent, require that any controversy or dispute between you and us (all of which are called “Claims”), be
submitted to mandatory, binding arbitration. This Arbitration Agreement is made pursuant to a transaction involving interstate commerce, and shall be governed by, and
enforceable under, the Federal Arbitration Act (the “FAA”), 9 U.S.C. §1 et seq., and (to the extent State law is applicable), the State law governing the Card Agreement.
Claims Covered:
• Claims subject to arbitration include, but are not limited to, disputes relating to the establishment, terms, treatment, operation, handling, limitations on or termination of
your Account; any disclosures or other documents or communications relating to your Account; any transactions or attempted transactions involving your Account, whether
authorized or not; billing, billing errors, credit reporting, the posting of transactions, payment or credits, or collections matters relating to your Account; services or benefits
programs relating to your Account, whether or not they are offered, introduced, sold or provided by us; advertisements, promotions, or oral or written statements related to (or
preceding the opening of) your Account, goods or services financed under your Account, or the terms of financing; the application, enforceability or interpretation of the Card
Agreement (except for this Arbitration Agreement); and any other matters relating to your Account, a prior related Account or the resulting relationships between you and us.
Any questions about what Claims are subject to arbitration shall be resolved by interpreting this Arbitration Agreement in the broadest way the law will allow it to be enforced.
• Claims subject to arbitration include not only Claims made directly by you, but also Claims made by anyone connected with you or claiming through you, such as a coapplicant or authorized user of your Account, your agent, representative or heirs, or a trustee in bankruptcy. Similarly, Claims subject to arbitration include not only Claims
that relate directly to us, a parent company, affiliated company, and any predecessors and successors (and the employees, officers and directors of all of these entities),
but also Claims for which we may be directly or indirectly liable, even if we are not properly named at the time the Claim is made, and Claims brought against any other
person or entity named as a defendant or respondent in a Claim brought by you against us.
• Claims subject to arbitration include Claims based on any theory of law, any contract, statute, regulation, ordinance, tort (including fraud or any intentional tort), common
law, constitutional provision, respondeat superior, agency or other doctrine concerning liability for other persons, custom or course of dealing or any other legal or
equitable ground (including any claim for injunctive or declaratory relief). Claims subject to arbitration include Claims based on any allegations of fact, including an
alleged act, inaction, omission, suppression, representation, statement, obligation, duty, right, condition, status or relationship.
• Claims subject to arbitration include Claims that arose in the past, or arise in the present or future. Claims are subject to arbitration whether they are made independently
or with other claims in proceedings involving you, us or others. Claims subject to arbitration include Claims that are made as counterclaims (including but not limited
to counterclaims by us to collect amounts in default from you), cross-claims, third-party claims, interpleaders or otherwise, and a party who initiates a proceeding in
court may elect arbitration with respect to any Claim(s) advanced in the lawsuit by any other party or parties.
• As set forth below, Claims made as part of a class action, private attorney general action or other representative action are subject to arbitration but must be arbitrated
on an individual basis. If a Claim is arbitrated, neither you nor we will have the right to participate in a class action, private attorney general action or other representative
action in court or in arbitration, either as a class representative or class member. Thus, if you or we require arbitration of a particular Claim, neither you nor we may pursue
the Claim in any court litigation, whether as a class action, private attorney general action, other representative action or otherwise, and the arbitration of such Claim
must proceed on an individual basis.
Claims Not Covered:
• Claims are not subject to arbitration if they are filed by you or us in a small claims court or your state’s equivalent court, so long as the matter remains in such court
and advances only an individual claim for relief. Also, disputes about the validity, enforceability, coverage or scope of this Arbitration Agreement or any part thereof are
not subject to arbitration and are for a court to decide. But disputes about the application, enforceability or interpretation of the Card Agreement as a whole are subject
to arbitration and are for the arbitrator to decide.
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Initiation of Arbitration: The party filing arbitration must choose an arbitration administrator. Arbitration administrators are independent from us, and you must follow their
rules and procedures for initiating and pursuing arbitration. If you initiate the arbitration, you must also notify us in writing at Credit One Bank, P.O. Box 95516, Las Vegas,
NV 89193-5516. If we initiate the arbitration, we will notify you in writing at your then current billing address or (if your Account is closed) the last address we have on file
for you. Any arbitration hearing that you attend will be held at a place chosen by the arbitrator or arbitration administrator in the same city as the U.S. District Court closest
to your billing address, or at some other place to which you and we agree in writing. You may obtain copies of the current rules of the arbitration administrators, and other
related materials, including forms and instructions for initiating arbitration, by contacting the arbitration administrators as follows:

If neither AAA nor JAMS is willing or able to serve, and you and we are unable to agree on a substitute, a court with jurisdiction will select the administrator or arbitrator.
Procedures and Law Applicable in Arbitration: A single arbitrator will resolve Claims. The arbitrator will either be a lawyer with at least ten years’ experience or a retired
or former judge. The arbitrator will be selected in accordance with the rules of the arbitration administrator and will be neutral. The arbitration will be conducted under the
applicable procedures and rules of the arbitration administrator that are in effect on the date the arbitration is filed unless this Arbitration Agreement is inconsistent with
those procedures and rules, in which case this Arbitration Agreement will prevail. This Arbitration Agreement will also prevail to the extent that it is inconsistent with the
Card Agreement. These procedures and rules may limit the amount of discovery available to you or us. The arbitrator will apply applicable substantive law, consistent with
the FAA and applicable statutes of limitations, and will honor claims of privilege recognized at law. The arbitrator will take reasonable steps to protect customer Account
information and other confidential information, including the use of protective orders to prohibit disclosure outside the arbitration, if requested to do so by you or us. You
and we agree to keep the details of the arbitration, including communications in any medium, testimony, documents and the award, confidential unless otherwise required
by applicable law or the administrator’s rules. The arbitrator will have the power to award to a party any damages or other relief provided for an individual claim under
applicable law (including constitutional limits that would apply in court), and will not have the power to award relief to, against, or for the benefit of, any person who is not
a party to the proceeding. The arbitrator will make any award in writing but need not provide a statement of reasons unless requested by a party. Upon a request by you or
us, the arbitrator will provide a brief statement of the reasons for the award.
Costs: If we file the arbitration, we will pay the initial filing fee. If you file the arbitration, you will pay your share of the initial filing fee, unless you seek and qualify for a
fee waiver under the applicable rules of the arbitration administrator. We will reimburse you for your share of the initial filing fee if you paid it and you prevail. Except as
set forth below, if there is a hearing, we will pay any fees of the arbitrator and arbitration administrator for the first day of that hearing. All other fees will be allocated in
keeping with the rules of the arbitration administrator and applicable law. However, we will advance or reimburse filing fees and other fees if the arbitration administrator
or arbitrator determines there is other good reason for requiring us to do so, or we determine there is good cause for doing so. Each party will bear the expense of that
party’s attorneys, experts, and witnesses, and other expenses, regardless of which party prevails, except that (a) the arbitrator shall apply any applicable law in determining
whether a party should recover any or all expenses from another party, (b) the arbitrator shall require you to pay us collection costs and attorneys’ fees, including our inhouse attorneys’ costs, that we incur as a result of your default, as set forth in the Card Agreement and (c) the arbitrator may assess attorneys’ fees and costs against a
party upon a showing by the other party that the first party’s claim(s) or conduct was frivolous or pursued in bad faith or solely for purpose of multiplying the arbitration
proceedings unreasonably or vexatiously.
No Class Arbitration or Consolidation or Joinder of Parties: All parties to the arbitration must be individually named. Claims by persons other than individually named
parties shall not be raised or determined. Notwithstanding anything else that may be in this Arbitration Agreement or the Card Agreement, no class action, private attorney
general action or other representative action may be pursued in arbitration, nor may such action be pursued in court if any party has elected arbitration. No arbitrator
shall have the authority to conduct any arbitration in violation of this Arbitration Agreement or to issue any relief that applies to any person or entity other than you or us
individually. Unless consented to by all parties to the arbitration, Claims of two or more persons may not be joined, consolidated or otherwise brought together in the same
arbitration (unless those persons are applicants, co-applicants or authorized users on a single Account and/or related Accounts or parties to a single transaction or related
transactions); this is so whether or not the Claims (or any interest in the Claims) may have been assigned. Provided, however, that nothing in this Arbitration Agreement
regarding consolidation and joinder is intended to impair a respondent’s right to assert a counterclaim against the claimant pursuant to the administrator’s rules.
Enforcement, Finality: You or we may bring an action, including a summary or expedited motion, to compel arbitration of Claims subject to arbitration, or to stay the
litigation of any Claims pending arbitration, in any court having jurisdiction. Such action may be brought at any time, even if any such Claims are part of a lawsuit, unless a
trial has begun or a final judgment has been entered. Failure or forbearance to enforce this Arbitration Agreement at any particular time, or in connection with any particular
Claims, will not constitute a waiver of any rights to require arbitration at a later time or in connection with any other Claims. Any additional or different agreement between
you and us regarding arbitration must be in writing. We will not amend this Arbitration Agreement in a manner that adversely affects your rights without giving you prior
notice.
An award in arbitration will be enforceable as provided by the FAA or other applicable law by any court having jurisdiction and shall be subject to judicial review only as
provided in the FAA. An award in arbitration shall determine the rights and obligations between the named parties only, and only in respect of the Claims in arbitration, and
shall not have any bearing on the rights and obligations of any other person, nor on the resolution of any other dispute or controversy.
Severability, Survival: This Arbitration Agreement shall survive: (i) termination or changes in the Card Agreement, the Account and the relationship between you and us
concerning the Account; (ii) the bankruptcy of any party, to the extent permitted by applicable bankruptcy law; and (iii) any transfer or assignment of your Account, or any
amounts owed on your Account, to any other person. If any part of this Arbitration Agreement other than the section titled “No Class Arbitration or Consolidation or Joinder
of Parties” is declared unenforceable, the remainder shall be enforceable. If the section titled “No Class Arbitration or Consolidation or Joinder of Parties” is declared
unenforceable in a proceeding between you and us, without impairing the right to appeal such decision, this entire Arbitration Agreement (except for this sentence) shall
be null and void in such proceeding.
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JAMS ARBITRATION PROCEEDING
SANDRA HARRIS,
Claimant,
v.
JAMS Ref. No. 1440005582

CREDIT ONE BANK, N.A.,
Respondent.

CREDIT ONE BANK, N.A.’S
MOTION FOR SUMMARY DISPOSITION
Respondent, Credit One Bank, N.A. (“Credit One”), through undersigned counsel
and pursuant to JAMS Rule 18 and the Scheduling Order, respectfully moves for Summary
Disposition, and states:
I. INTRODUCTION
Claimant, Sandra Harris, initiated this arbitration because Credit One called her on
her cell phone regarding her unpaid credit card account. Claimant alleges she demanded
Credit One stop calling her during an April 18, 2017 telephone conversation. Credit One
recorded the conversation in its entirety; the recording is attached hereto. The recording
proves Claimant did not demand or request Credit One stop calling her. Claimant’s
allegations are patently and demonstrably false and her claims are wholly without merit.
An award should be entered in favor of Credit One and against Claimant terminating
this frivolous and vexatious action and awarding Credit One’s its reasonable attorneys’ fees
and costs.

1

exhibitsticker.com

EXHIBIT

II. BACKGROUND AND FACTS
A. Credit One Provides a Valuable Service by Extending Credit to Customers Who
Would Normally be Denied a Credit Card
Credit One is a duly licensed and regulated U.S. bank that issues credit cards to
customers with poor (and very poor) credit histories. In so doing, Credit One provides
valuable and irreplaceable credit to millions of people. Credit One has issued credit cards
to nearly seven million current customers in the United States, most of whom are sub-prime
borrowers who are unable to obtain credit from anyone. But, astonishingly, more than 90%
of Credit One’s customers are current on their payments. Credit One is unique in that it
keeps customers with such bad payment histories current by keeping in close contact, such
as by calling customers to remind them of due dates and to assist customers in making
payments over the telephone or through Credit One’s website.
Thus, Credit One’s ability to contact its customers at the telephone numbers they
provide is crucial to their customers’ success—even if customers don’t answer (which is
most often the case), seeing calls from Credit One reminds them of the need to keep current
(or get current) on their payments. For that reason, Credit One’s cardholder agreement has
long made customers’ provision of express prior consent to be contacted on their cell
phones an essential part of the agreement.1 Indeed, to ensure compliance with the TCPA,

1

Credit One’s competitors that issue credit cards to sub-prime borrowers generally demand deposits
before issuing credit cards (a $500.00 deposit for a credit card with a $300.00 limit is typical). But
unlike its competitors, and because of its strategy to keep in touch with its customers who are not
paying promptly or are overdue, Credit One does not demand any deposits before issuing credit cards
to sub-prime borrowers. Instead, it commits to keeping communication channels open with its
cardholders.
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Credit One requires its customers to provide robust permission and consent to be contacted
by several means, including autodialing, if they choose to provide their cellphone number
to Credit One.2
B. Claimant Expressly Consented to Credit One’s Calls
The facts of this case are neither complicated nor, as the evidence proves, subject to
any genuine dispute. On or about May 27, 2016, Credit One sent Claimant a solicitation
to apply for a Credit One credit card. Harwood Aff. ¶ 3; Exhibit A (Solicitation). The
solicitation stated:
COMMUNICATIONS: 1) You are providing express written permission
and consent authorizing us or our agents to contact you at any phone number
(including mobile, cellular, wireless, or similar devices) or email address you
provide at any time, for any lawful purpose. The ways in which we may
contact you include live operator, automatic telephone dialing systems (autodialer), prerecorded message, text/SMS message or email. Phone numbers
and email addresses you provide include those you give to us, those from
which you contact us, or which we obtain through other means. Such lawful
purposes include, but are not limited to: . . . collection on the Account[.]
You understand that the Bank will not be responsible for any charges you
incur for communications to any such numbers. . . . 3) Revocation: If you
do not want to receive communications as described above, you must
provide us with written notice revoking your prior consent.
Id. (emphasis added).
On or about June 9, 2016, in response to the solicitation, Claimant applied for a
Credit One credit card account. Harwood Aff. ¶ 4; Exhibit B (Application Excerpt). As
part of the application process, Claimant provided her personal information to Credit One,
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Credit One disputes the calls at issue were made with an automatic telephone dialing system as
defined by the TCPA, but because it is aware that various TCPA lawyers would argue that any
computerized system is an “autodialer,” Credit One protects itself from claims that calls were
autodialed by obtaining the requisite prior express consent to make any such calls.
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including the subject telephone number at issue in this case, (678) 992-3242, as her primary
and only contact number. Harwood Aff. ¶ 4; Exhibit B. Claimant further agree that, by
applying for, receiving, and using her credit card, she would limit any request that Credit
One stop calling her to a written request sent to a specific Credit One address. Harwood
Aff., ¶ 5; Exhibit C (Visa/MasterCard Cardholder Agreement, Disclosure Statement and
Arbitration Agreement (“Cardholder Agreement”)). Credit One approved Claimant’s
application and mailed Claimant her credit card and Cardholder Agreement in the same
envelope. Harwood Aff. ¶ 5.
The Cardholder Agreement reaffirms, as an express contractual term, Claimant’s
consent to receiving calls at any telephone number she provides Credit One, including both
manual calls and calls made with an “automatic telephone dialing system (auto-dialer),”
and requires Claimant to make any request to cease such calls in writing. See Exhibit C.
Specifically, paragraph 19 of Claimant’s Cardholder Agreement provides:
COMMUNICATIONS: (a) You are providing express written permission
and consent authorizing Credit One Bank or its agents to contact you at any
phone number (including mobile, cellular/wireless, or similar devices) or
email address you provide at any time, for any lawful purpose. The ways in
which we may contact you include live operator, automatic telephone
dialing systems (auto-dialer), prerecorded message, text/SMS message or
email. Phone numbers and email addresses you provide include those you
give to us, those from which you contact us or which we obtain through other
means. Such lawful purposes include, but are not limited to: obtaining
information; activation of the card for verification and identification
purposes; account transactions or servicing related matters; suspected fraud
or identity theft; collection on the Account; and providing information about
special products and services. COMMUNICATION REVOCATION: If
you do not want to receive communications as described in the previous
paragraph, you must: (i) provide us with written notice revoking your prior
consent, (ii) in that written notice, you must include your name, mailing
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address, and the last four digits of your Account number; (iii) advise whether
you would like communications to cease via mail, telephone number(s),
email, text/SMS, or cease in all forms; (iv) if you are requesting
communications to cease via telephone number(s) and/or email, please
provide the specific phone number(s) and email address; (v) you must sent
this written notice to: Attention – Credit One Bank Customer Service, P.O.
Box 98850, Las Vegas, NV 89193-8850.
Id. at ¶ 19 (emphasis added). The Cardholder Agreement specifically provides that the
only means for revoking consent to receive calls or communications from Credit One is in
writing.
Claimant accepted the terms of the Cardholder Agreement by activating and using
her credit card and account. Harwood Aff. ¶ 5; Exhibit C, pg. 2 (“By requesting and
receiving, signing or using your Card, you agree as follows[.]”); see also Exhibit D, Billing
Statements. After using and making charges with the card, however, Claimant defaulted
on her payments to Credit One, and Credit One (through its independent contractors) called
Claimant at the telephone number she provided Credit One regarding her unpaid account. 3
Harwood Aff. ¶ 6.
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As set forth in this Motion, Credit One did not place any calls to Claimant after she revoked her
consent to Credit One’s calls; accordingly, all calls made by Credit One, including calls made by Credit
One’s independent contractors on Credit One’s behalf, were made with Claimant’s prior express
consent. See In re Rules & Reg's Implementing the Tel. Consumer Prot. Act of 1991, 23 F.C.C.R. 559,
564 (Jan. 4, 2008) (“the provision of a cell phone number to a creditor, e.g., as part of a credit
application, reasonably evidences prior express consent by the cell phone subscriber to be contacted at
that number regarding the debt.”); see also Meyer v. Portfolio Recovery Assoc. LLC, 707 F.3d 1036,
1042 (9th Cir. 2012); Saunders v. NCO Fin. Sys., Inc., 910 F.Supp.2d 464, 467 (E.D.N.Y. 2012)
(“authorities are almost unanimous that voluntarily furnishing a cellphone number to a vendor or other
contractual counterparty constitutes express consent”); Gray v. Morgan Drexen, Inc., 2014 WL
2573227, *3 (M.D. Fla. June 9, 2014) (finding plaintiff consented to the calls by providing her cell
number to creditor); Murphy v. DCI Biologicals Orlando LLC, 2013 WL 6865772 (M.D. Fla. Dec. 31,
2013) (same); Moise v. Credit Control Servs., Inc., 950 F. Supp. 2d 1251, 1253 (S.D. Fla. 2011)
(“Based on the plain language of the TCPA and the [2008] FCC order, it is clear that if Plaintiff gave
his cell phone number directly to [the creditor], that would constitute express consent.”).
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On April 18, 2017, Claimant called Credit One and spoke at length to a Credit One
representative. Credit One has a recording of the call in its entirety. See Recording (April
18, 2017); see also Harwood Aff., ¶ 7. During the conversation, Claimant did not request
Credit One stop calling her or even mention any calls she received from Credit One. Id.
To the contrary, Claimant told the Credit One representative that she was calling to make
a payment and bring her delinquent account current because she does not want the account
to be reported delinquent [on her credit report]. Id. Claimant additionally confirmed that
her cell phone number at issue in this case–the same phone number that she provided Credit
One when she applied for the account–was her primary and only phone number at which
she could be contacted without requesting Credit One stop calling her or making any
mention at all of receiving calls from Credit One. Id. After setting up Claimant’s payment,
Credit One’s representative asked, “Is there anything else I can help you with?” Claimant
said no and terminated the call. Id. In sum, despite numerous opportunities during the 10
minute conversation, Claimant did not make any to receiving calls from Credit One or
request calls cease. Id.
Subsequently, on July 26, 2017, a letter from Claimant’s counsel was delivered to
Credit One requesting Credit One cease calls to Claimant. Harwood Aff., ¶ 8; Exhibit E
(July 25, 2017 Letter). On July 27, 2017, the day after the letter was delivered, Credit One
reviewed and processed the letter and immediately ceased all calls to Claimant. Id. Credit
One’s last call to Claimant was on July 27, 2017, the day Credit One processed Claimant’s
cease calls request. Id.
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While this should be the end of any possible dispute regarding Credit One’s calls,
Claimant nevertheless filed the instant action alleging she is entitled to hundreds of
thousands of dollars in alleged damages for Credit One’s calls based on her patently and
demonstrably false claims that she demanded Credit One stop calling her during the April
18, 2017 conversation, but Credit One ignored her request. See Claimant’s Complaint, ¶
28, and Claimant’s Supporting Declaration, ¶ 6.4 Claimant alleges that Credit One called
her without her consent in violation of the Telephone Consumer Protection Act (“TCPA”),
47 U.S.C. § 227, and Georgia Fair Business Practice Act (“FBPA”), O.C.G.A. § 10-1-393.
Claimant argues that she is entitled to hundreds of thousands of dollars in damages,
attorneys’ fees, and costs because of the allegedly-improper calls. Claimant is wrong.
The evidence proves that Claimant did not request Credit One cease calling her on
April 18, 2017. See Recording. In fact, the evidence proves Claimant did not request
Credit One stop calling her until it received and processed the letter from her counsel, upon
which Credit One immediately ceased any further calls to Claimant within a single day of
delivery of the letter.5 Harwood Aff., ¶ 8; Exhibit E. Claimant’s TCPA and FBPA claims
against Credit One fail on the facts and fail as a matter of law. Credit One is entitled to an
award in its favor dismissing this proceeding and all claims.

4

Incredibly, Claimant -presumably assuming that Credit One would not have a recording of the subject
conversation -executed a declaration under penalty of perjury stating that she demanded calls stop on
April 18, 2017.
5

Moreover, even if Claimant had requested Credit One stop calling her during the April 18, 2017
conversation–which the recording proves she did not–any such verbal cease calls request would have
been ineffective because Claimant agreed in her Cardholder Agreement that she would only request
Credit One stop calling her in writing.
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Additionally, as demonstrated by the recording of the April 18, 2017 call and
Claimant’s patently and demonstrably false declaration, signed under penalty of perjury, it
is clear Claimant brought this action against Credit One in bad faith attempting to harass
Credit One and extort a settlement or damages to resolve her frivolous claims. In light of
Claimant’s bad faith and patently false claims and allegations, Credit One should be
awarded its attorneys’ fees and costs incurred in defending this action.
In summary, the evidence proves all of Credit One’s calls were made with
Claimant’s express consent, and moreover that Credit One immediately ceased calling
Claimant upon receiving and processing her written cease calls request. Credit One has
already expended far too much time and money defending Claimant’s patently frivolous
claims. An award should be entered in Credit One’s favor dismissing this proceeding and
all claims with prejudice and awarding Credit One its reasonable attorneys’ fees and costs.
III. LAW AND ARGUMENT
A.

Claimant’s TCPA and FBPA Claims Against Credit One Fail Because Credit
One’s Calls were Made with Claimant’s Express Consent
It is entirely lawful under the TCPA to call a consumer on his or her cellular

telephone regarding an outstanding account if the party making the call had prior express
consent to call the given mobile number. 47 U.S.C. § 227(b)(1)(A); Satterfield v. Simon
& Schuster, Inc., 569 F.3d 946, 955 (9th Cir. 2009) (finding that “the TCPA exempts those
calls ‘made with the prior express consent of the called party’”). Here, it is undisputed that
Credit One obtained prior express consent to call Claimant on the subject telephone number
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because she provided the telephone number as part of her application for the Card with
Credit One. Harwood Aff. ¶ 4; Exhibit B.
Moreover, contrary to the allegations in her complaint, Claimant did not ask Credit
One to stop calling her on April 18, 2017. Credit One recorded the entire conversation
with Claimant. The recording proves Claimant did not tell Credit One to stop calling her
or otherwise suggest she did not consent to further calls. See Recording.6
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Moreover, even if Claimant did verbally request Credit One stop calling her on April 18, 2017–which
she did not–her verbal cease calls request would not have been effective because she expressly agreed
to only make a cease calls request in writing. As the Second Circuit recently explained in Reyes v.
Lincoln Automotive Financial Services, 861 F.3d 51, 56 (2d Cir. 2017), the parties to a credit agreement
may contractually agree to preclude or limit the consumer from revoking consent to receive further
calls under the TPCA. revocation of consent to receive further calls under the TCPA. Here, Claimant’s
Cardholder Agreement allows Claimant to revoke consent, but requires that she do so by making the
request to cease calls in writing and sending it to a specific Credit one address. See Exhibit C, ¶ 19.
Claimant’s agreement to limit the manner in which she may revoke consent to receive Credit One’s
calls to only written requests is a binding, enforceable terms of the credit agreement between Claimant
and Credit One.
Indeed, arbitrators throughout the country have confirmed that the provisions in Credit One’s
Cardholder Agreement confirming the borrowers’ consent to Credit One’s calls and precluding verbal
revocation or verbal requests to cease calls are valid and enforceable. See, e.g., Exhibit F, [Redacted]
v. Credit One Bank, N.A., Case No. 01-17-0004-0236, Order on Respondent Credit One Bank, N.A.’s
Motion for Summary Disposition (Feb. 12, 2018) (“The credit card agreement between the parties was
updated effective January 2016 to provide an opt-out mechanism allowing Claimant to revoke his
consent .… Revocation of the consent was not validly made because Claimant failed to comply with
the opt-out procedure.”); Exhibit G, [Redacted] v. Credit One Bank, N.A., Case No. 01-17-0001-8599,
Order on Dispositive Motion (Feb. 7, 2018) (“Reyes is directly on point and stands as the only federal
circuit court authority on the dispositive issue in this case, holding that a consumer may not revoke
consent the consumer provided as part of a bilateral contract.”); Exhibit H, [Redacted] v. Credit One
Bank, N.A., Case No. 01-17-0000-3708, Decision on Dispositive Motion (Jan. 29, 2018) (“In the instant
proceeding, the manner of revocation was expressly set forth and bargained-for in the Cardholder
Agreement. As such, Claimant was bound to comply with the express terms as to the manner of
revocation, and could not unilaterally revoke his consent and change the manner of communication
under the terms of the Cardholder Agreement.”); Exhibit I, [Redacted] v. Credit One Bank, N.A., Case
No. 01-17-0001-2490, Order on Dispositive Motion (Jan. 25, 2018) (“oral revocation of consent was
ineffective based upon his bargained-for agreement with Credit One Bank to provide written notice of
his revocation of consent as prescribed in Section 19 (c)”); Exhibit J, [Redacted] v. Credit One Bank,
N.A., Case No. 01-17-0001-5367, Ruling on Respondent Credit One Bank’s Motion to Dismiss the
Arbitration Demand (Dec. 29, 2017) (“The contract in this case, like the agreement in Reyes
specifically provided for the contact of which Claimant complains [Contract Para. 19]. As held in
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In short, Claimant expressly consented to Credit One’s calls. She did not ask Credit
One to cease calls on April 18, 2017 as she alleges. On July 27, 2017, upon receiving and
processing Claimant’s written cease calls request, Credit One immediately stopped any
further calls to Claimant. Claimant’s TCPA and Georgia FBPA claims are without merit
because all of Credit One’s calls to Claimant were entirely proper and made with
Claimant’s express consent.
B.

Claimant’s TCPA Claim Additionally Fails Because Credit One Did Not Call Her
Using an Automatic Telephone Dialing System or Prerecorded Voice
Moreover, even if Claimant had not consented to Credit One’s calls–which she did–

her TCPA claim would nevertheless fail because she cannot prove that Credit One called
her using an “automatic telephone dialing system” (“ATDS”) or prerecorded voice, an
essential element of her TCPA claim. Accordingly, as a threshold matter, even setting
aside the demonstrable falsity of her allegations that she requested Credit One stop calling
on April 18, 2017, her TCPA claim against Credit One would nevertheless fail because
Credit One did not call her using an ATDS or prerecorded voice.

Reyes, such a contractually agreed upon contact cannot be unilaterally revoked. However, the
arbitrator further notes that the contract in this case specifically provided a method for revocation of
consent which the Complainant did not follow.”); Exhibit K, [Redacted] v. Credit One Fin. dba Credit
One Bank, Case No. 1240022796, Ruling Granting Dispositive Motion (JAMS) (Dec. 21, 2017)
(granting Credit One’s dispositive motion “principally for the reasons stated by the Second Circuit in
Reyes”); Exhibit L, [Redacted] v. Credit One Bank, Case No. 01-17-0001-7771, Partial Final Award
(Nov. 16, 2017) (“Despite Claimant’s admirable efforts to distinguish Reyes, the case is directly on
point and stands as the only federal circuit court authority on the dispositive issue in this case, holding
that a consumer may not revoke consent the consumer provided as part of a bilateral contract.”); Exhibit
M, [Redacted] v. Credit One Bank, Case No. 01-17-0002-1846, Order on Respondent’s Dispositive
Motion (Nov. 1, 2017) (granting Credit One’s motion to dismiss TCPA claim based on analysis from
Reyes).
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The TCPA defines an ATDS as “equipment which has the capacity—(A) to store or
produce telephone numbers to be called, using a random or sequential number generator;
and (B) to dial such numbers.” 47 U.S.C. § 227(a)(1) (emphasis added). Only calls made
using an ATDS or prerecorded voice are actionable under the TCPA. See 47 U.S.C. §
227(b). If Credit One did not use an ATDS or prerecorded voice to call Claimant, her
TCPA claim against Credit One necessarily fails as a matter of law.
Credit One did not call Claimant with a prerecorded voice. Harwood Aff., ¶ 9.
Credit One, however, anticipates that Claimant try to argue that Credit One’s calls
were made with an ATDS, based on old FCC rulings that an ATDS to includes “predictive
dialers” and systems that dial telephone numbers from uploaded or stored lists. However,
on March 16, 2018, pursuant to its authority under the Hobbs Act, 28 U.S.C. § 2344, the
D.C. Circuit issued its landmark decision setting aside the FCC’s overbroad and “arbitrary
and capricious” rulings that predictive dialers and other systems that dial numbers from
stored lists without any random or sequential number generation function fall within the
definition of an ATDS under the TCPA. See ACA Int’l v. Fed. Commc’ns Comm’n, 885
F.3d 687 (D.C. Cir. 2018). In wake of the D.C. Circuit’s ruling, courts and arbitrators must
decide whether the equipment or system used to place the subject calls meets the statutory
definition of an ATDS, as provided in the TPCA.
Specifically, in setting aside the FCC’s prior rulings and interpretations regarding
what constitutes and ATDS, the D.C. Circuit found the FCC majority had exceeded its
authority when concluding the definition of an ATDS encompasses any equipment or
telephone system with the “potential functionality” of an ATDS.
11

The D.C. Circuit

explained, in concluding that the FCC’s order regarding “capacity” was arbitrary and
capricious:
The statute defines an ATDS as “equipment which has the capacity—(A) to
store or produce telephone numbers to be called, using a random or
sequential number generator; and (B) to dial such numbers.” 47 U.S.C §
227(a)(1). That definition naturally raises two questions: (i) when does a
device have the “capacity” to perform the two enumerated functions; and (ii)
what precisely are those functions? We conclude that the Commission’s
approach to those two questions cannot be sustained, at least given the
Commission’s unchallenged assumption that a call made with a device
having the capacity to function as an autodialer can violate the statute even
if autodialer features are not used to make the call.
Id. at 695; see also id. at 698 (“the Commission’s expansive understanding of ‘capacity’ in
the TCPA is incompatible with a statute grounded in concerns about hundreds of thousands
of ‘solicitors’ making ‘telemarketing’ calls on behalf of tens of thousands of
‘businesses.’”).
Pointing out that any number of downloadable cell phone applications could turn
every smartphone into an “ATDS” with the “potential capacity” to randomly or
sequentially generate and dial numbers, the D.C. Circuit faulted the FCC for allowing such
over-expansive readings of the statute in order to try to pull in systems far different than
those expressly covered by the statutory text of the TCPA as enacted in 1991. Indeed, as
the D.C. Circuit Court noted: “Congress need not be presumed to have intended the term
‘automatic telephone dialing system’ to maintain its applicability to modern phone
equipment in perpetuity, regardless of technological advances that may render the term
increasingly inapplicable over time.” Id. at 699. After noting various inconsistencies in the
FCC’s treatment of “ATDS,” the D.C. Circuit Court concluded:
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In short, the Commission’s ruling, in describing the functions a device must
perform to qualify as an autodialer, fails to satisfy the requirement of
reasoned decisionmaking. The order’s lack of clarity about which functions
qualify a device as an autodialer compounds the unreasonableness of the
Commission’s expansive understanding of when a device has the “capacity”
to perform the necessary functions. We must therefore set aside the
Commission’s treatment of those matters.
Id. at 703 (emphasis added).
Importantly, in setting aside the FCC’s prior overly-expansive interpretations of an
ATDS as arbitrary and capricious, the D.C. Circuit specifically focused on the distinction
between equipment used to “dial random or sequential numbers” and equipment used to
dial numbers from “a set list of consumers:”
Anytime phone numbers are dialed from a set list, the database of numbers
must be called in some order—either in a random or some other sequence.
As a result, the ruling’s reference to “dialing random or sequential
numbers” cannot simply mean dialing from a set list of numbers in random
or other sequential order: if that were so, there would be no difference
between “dialing random or sequential numbers” and “dialing a set list of
numbers,” even though the ruling draws a divide between the two. It follows
that the ruling’s reference to “dialing random or sequential numbers”
means generating those numbers and then dialing them.
Id. at 702 (emphasis added and internal citation omitted).
Following the D.C. Circuit’s ruling setting aside the FCC’s expansive interpretation
of the term ATDS, courts and arbitrators must consider only whether the subject calls were
made using a prerecorded voice or ATDS as defined by the TCPA. The court or arbitrator
may no longer simply rely on one of the FCC’s previous interpretations of what qualifies
as an ATDS. For example, the District of Nevada, applying the D.C. Circuit’s ruling in
ACA Int’l, recently explained that courts [and arbitrators] may no longer rely on the FCC’s
previous, overly-expansive interpretations of the definition of ATDS; rather, courts must
13

now determine whether the equipment at issue meets the statutory definition, i.e., utilizes
a random or sequential number generator:
Plaintiff has failed to establish a genuine issue of material fact as to whether
LiveVox has the capacity to store or produce telephone numbers to be called,
using a random or sequential number generator. While Snyder comes to the
ultimate legal conclusion that LiveVox has the “capacity to store or produce
telephone numbers to be called, using a random or sequential generator,” his
premises do not support this contention . . . . . [Plaintiff’s expert] concludes
that the LiveVox system is an ATDS because it operates as a predictive
dialer, a function which the FCC concluded in the 2015 FCC Order, as well
as in previous orders, could render a system an ATDS. In those rulings, the
FCC found that an ATDS could include technology that dials from “a fixed
set of numbers,” rather than only systems that have the capacity to dial
randomly or sequentially. As discussed supra, the D.C. Circuit explicitly
rejected this “expansive” interpretation of the TCPA, particularly as that
definition pertained to systems that may not, in fact, have the capacity to dial
randomly or sequentially. Accordingly, Plaintiff cannot rely on the FCC’s
definition of an ATDS to the extent it includes systems that cannot be
programmed to dial random or sequential numbers, as is the case with some
predictive dialers.
Marshall v. The CBE Group, Inc., 2018 WL 1567852, *6-7 (D. Nev. March 30, 2018)
(emphasis added and internal citations omitted); see also Herrick v. GoDaddy.com LLC,
2018 WL 2229131, *8 (D. Ariz. May 14, 2018) (“Indeed, in light of the ACA Int’l decision,
this Court declines to apply [the FCC’s prior broad ATDS interpretations]. Broadening the
definition of an ATDS to include any equipment that merely stores or produces telephone
numbers in a database would improperly render the limiting phrase ‘using a random or
sequential number generator’ superfluous. As noted by the court in Marks v. Crunch San
Diego, ‘[i]f the statute meant to only require that an ATDS include any list or database of
numbers, it would simply define an ATDS as a system with ‘the capacity to store or
produce numbers to be called.’”) (internal citations omitted); Biel v. Bloomingdale’s, Inc.,
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2016 WL 7655742, *3 (C.D. Cal. June 23, 2016) (“the proffered call log fails to provide
any evidence that Defendant’s system ‘has the capacity to randomly or sequentially
generate telephone numbers to be stored, produced, or called[.]’”) (emphasis added).
Here, to establish her TCPA claim Claimant must prove, as a threshold matter, that
Credit One called her with an ATDS or prerecorded voice; if she cannot, her TCPA claim
necessarily fails. And Claimant here cannot meet this burden because Credit One did not
call her with equipment that randomly or sequentially generates telephone numbers or a
prerecorded voice. See Harwood Aff., ¶ 9. Indeed, the very idea that Credit One–or any
creditor–would randomly or sequentially generate telephone numbers in order to call
specific cardholders regarding their accounts is entirely nonsensical. To be clear, Credit
One does not randomly or sequentially generate and call telephone numbers hoping that,
out of pure coincidence, the calls will be received by delinquent borrowers. See id.
In short, not only do Claimant’s claims fail because all of Credit One’s calls were
made with her prior express consent, but her TCPA claim additionally fails because she
cannot satisfy her threshold burden proving that Credit One used an ATDS or prerecorded
voice to call her.
C.

Credit One should be Awarded its Reasonable Attorneys’ Fees and Costs Incurred
Defending Claimant’s Patently False and Vexatious Claims and Arbitration
Pursuant to Claimant’s Cardholder Agreement, Claimant and Credit One expressly

agreed that in arbitration, each party would bear its own fees and costs except, inter alia,
“the arbitrator may assess attorneys’ fees and costs against a party upon a showing by the
other party that the first party’s claim(s) or conduct was frivolous or pursued in bad faith
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or solely for purpose of multiplying the arbitration proceedings unreasonably or
vexatiously.” See Exhibit C, pg. 8 (emphasis added).
Awarding Credit One its defense fees and costs is warranted here under the above
provision because Claimant’s arbitration complaint is premised on her false allegations and
declaration, signed under penalty of perjury, that she verbally requested Credit One stop
calling her on April 18, 2017 and that Credit One ignored her request. Claimant clearly
did not anticipate Credit One would have a recording of the April 18, 2017 call disproving
her patently false allegations. That Credit One immediately ceased calling Claimant upon
receiving and processing the letter from her counsel requesting calls cease it further
evidences how entirely meritless and frivolous this action is.
Due to Claimant’s frivolous and vexatious action, Credit One has been forced to
expend time and resources defending Claimant’s patently and demonstrably false claims.
The only conceivable purpose Claimant could have in pursuing this action seeking
hundreds of thousands of dollars of statutory damages, fees, and costs based on her false
statements is to extort a settlement or damages from Credit One based on her self-serving
lies. Simply dismissing her claims would reward Claimant’s perjury and encourage her–
and other consumers–to pursue frivolous and vexatious lawsuits and arbitrations based on
entirely false allegations in hopes that his or her creditor does not have evidence or a
recording so clearly disproving the claims.
Pursuant to the Cardholder Agreement, Credit One should be awarded its reasonable
attorneys’ fees and costs incurred in defending against this frivolous and vexatious action.
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IV. CONCLUSION
Claimant’s complaint should be dismissed in its entirety and Credit One should be
awarded its fees and costs incurred in defending against these patently false claims and
allegations. Credit One therefore requests the Arbitrator grant Credit One’s dispositive and
enter an award against Claimant and in favor of Credit One for Credit One’s reasonable
attorneys’ fees and costs.
Dated June 1, 2018

Respectfully submitted,
/s/ Kirsten Smith
Kirsten H. Smith
SESSIONS, FISHMAN, NATHAN & ISRAEL
3850 N. Causeway Blvd., Suite 200
Metairie, LA 70002-7227
Telephone No.: (504) 846-7943
Facsimile No.: (504) 828-3737
Email: ksmith@sessions.legal
Counsel for Respondent,
Credit One Bank, N.A.
CERTIFICATE OF SERVICE

I certify that on June 1, 2018, a copy of the foregoing was served via email to the
JAMS case administrator and all counsel of record.
By:

/s/ Kirsten Smith
Kirsten H. Smith
Counsel for Respondent,
Credit One Bank, N.A.
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JAMS ARBITRATION
Reference: 144005582

In the Matter of the Arbitration between:
Sandra Harris,
Claimant,
v.
Credit One Bank, N.A.,
Respondent.
SANDRA HARRIS’S OPPOSITION TO RESPONDENT’S MOTION FOR
SUMMARY DISPOSITION
Claimant Sandra Harris, (“Claimant”) hereby submits this brief in
opposition to the Motion for Summary Disposition filed by Respondent, Credit
One Bank, N.A. (“Credit One”). Claimant respectfully requests the Arbitrator to
deny Respondent’s Motion.
I.

INTRODUCTION

Claimant, Sandra Harris, initiated this arbitration because Credit one called
her cellphone no less than four hundred and ninety (490) times in a 4-month
period.1 (Ex. A) Credit One’s motion rests upon one recording of hundreds of
calls made, two failing arguments and equally unsupported legal conclusions; all
1

Outstanding discovery request in the form of a subpoena to Sprint wireless will likely show far more calls
to Ms. Harris from Respondent. Further, metadata to be acquired will show length of call time indicative of
a conversation long enough for Ms. Harris to revoke consent to dial.

exhibitsticker.com

EXHIBIT

the while citing arbitration decisions that rely on precedent outside the
jurisdictional legal boundaries set by this arbitration.
The first, that Ms. Harris consented to receive harassing automated calls,
as many as 10 a day, and did not, and could not, revoke consent to dial by oral
means – and that, even if she had, she somehow contracted away her rights as a
consumer under federal and state law, namely, the Telephone Consumer
Protection Act (TCPA) and the Georgia Fair Business Practices Act thereby
consenting to be harassed. The second is that Credit One’s dialing system does
not fall within the statutory definition of an Automated Telephone Dialing
System or ATDS.
Respondent’s notion that they should prevail as a matter of law as to any of
Ms. Harris’s claims is confounding. To the contrary, the record establishes that it
is Ms. Harris who should prevail as a matter of law on her TCPA and Georgia Fair
Business Practices Act claims. Respondent willfully, knowingly and repeatedly
called Ms. Harris on her cell phone after Ms. Harris had unequivocally told them
to cease calling her in the months prior to the winter holidays and again “on or
about April 18, 2017.” (Aff. Harris ¶ 6-7) (Emphasis added). Their claim that
they didn’t use an automatic telephone dialing system is ridiculous, given that they
used a system that automatically dials phone numbers without human intervention.
Their notion that the FCC’s ruling that consent to be called cannot be orally
revoked is without merit and unsupported by precedent, and the idea that Ms.
Harris contracted away her right of revocation is simply untrue.
2

Lastly, Respondent’s attempt to have this matter dismissed by summary
disposition, while factual disputes abound runs counter to the underlying
principles of arbitration – flexibility and speed. Here, Respondent attempts to
protract the arbitration process, frustrate the fact-finding flexibility intended, and
waste this tribunals time. It does so by filing its motion to dismiss devoid of any
applicable evidence or law to its defense.
II.

BACKGROUND AND FACTS

a. Credit One Bank Extends Credit To Disadvantaged Americans At Rates
Double The Average Interest Rate Extended In The U.S.
Sandra Harris is indeed the stereotypical Credit One Bank credit card
holder. Ms. Harris is a 62-year-old African American grandmother of two special
needs boys for whom she cares; ages nine and ten. (Aff. Harris ¶ 9.) In addition,
Ms. Harris is the main point of contact and part time caretaker to her niece who
suffers from bipolar schizophrenia. (Id. ¶ 11.) Ms. Harris has been a Social
Security and Medicare recipient since her diagnosis of arthritis, fibromyalgia, and
depression. (Id. ¶ 10.)
After her mother’s death from Alzheimer’s in 2014, Ms. Harris was both
emotionally and financially distraught as her household and dependents relied on
her mother’s disability and Medicare income. (Id. ¶ 12.) Some time thereafter, Ms.
Harris received an offer from Credit One Bank for a credit card line of credit for
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$250.00 at 24.15% APR.2 Ms. Harris applied and was granted a line of credit from
Credit One.
Given her fixed income, soon thereafter, Ms. Harris began to fall behind on
payments. At this point Ms. Harris began to receive as many as 10 calls per day. In
an attempt to keep up with payments, Ms. Harris gained part-time seasonal
employment at Square One as a data entry clerk. (Id ¶ 4, 13.) Ms. Harris attempted
to work longer, full-time hours, but given her condition and pain suffered she was
unable. (Id. ¶14.) As the main point of contact for her grandchildren and niece,
Ms. Harris, against company policy, was granted permission to answer her
cellphone while at work. (Id. ¶15.)
In the 2016 months leading up to the winter holidays, Ms. Harris began to
receive more and more calls from Credit One while at work. (Id. ¶ 6.) The calls
received came from various local numbers, making it impossible to distinguish
between emergency calls from her grandsons’ and or niece’s schools. (Id. ¶ 17.)
In addition, Ms. Harris’s productivity at work began to suffer due to the rate of
calls received. (Id. ¶ 18.) At this point in time, Ms. Harris distinctly remembers
informing a Credit One representative to stop calling, as she could not complete
tasks while at work. But, the calls continued. (Id. ¶ 6.)
As the calls continued, her work productivity suffered further and her
depression worsened. Ms. Harris was receiving a frequency of calls, which
According to Creditcards.com the average American credit card holds an APR of 15.07%.
https://www.creditcards.com/credit-card-news/interest-rate-report-100114-up-2121.php
2
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materially impacted her quality of life. Indeed, she was receiving calls with such
frequency that she was, at times, forced to turn off her phone in order to complete
simple tasks even around the house. (Id. ¶ 18.)
“On or about April 18, 2017”, Ms. Harris once again attempted to stop the
calls. (Emphasis Added) (Id. ¶ 7.) Ms. Harris distinctly remembers telling a
representative: “You guys are calling me a million times a day, please stop.” Even
so, after demanding the calls stop, Ms. Harris continued to receive calls to her
cellular device. Desperate to have the calls stop, Ms. Harris contacted attorney
David Prado at MacPherson & Prado for assistance.
On August 1, 2017 counsel Andrew MacPherson issued a written cease and
desist and ante litem notice in compliance with the Georgia Fair Business
Practices Act to Credit One. (Ex. B) The letter was not issued with tracking. The
letter was never returned to sender. Soon thereafter, Ms. Harris informed counsel
the calls had not stopped. As such, counsel issued a second cease and desist letter,
with tracking, in compliance with the Georgia Fair Business Practices Act. (Ex. C)
Shortly thereafter, Ms. Harris informed counsel the calls stopped. No attempts to
settle this matter were considered or discussed by Credit One, its attorneys or
representatives.
III.

PROCEDURAL BACKGROUND

a. Respondent Has Not Met The Standard For Summary Disposition
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Respondent has not met the standard for summary disposition because there
exists genuine and material issues of fact which affect the outcome of the case
before this body.
Generally, Rule 56(c) of the Federal Rules of Civil Procedure provide that
summary judgment:
“shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories and
admissions on file, together with affidavits, if
any, show that there is no genuine issue as to
any material fact that the moving party is
entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character,
may be rendered on the issue of liability alone,
although there is a genuine issue as to the
amount of damages.”
The entry of summary judgment is inappropriate where there exists a
genuine and material issue of fact. Anderson v. Liberty Lobby, Inc., 477 U.S. 242
(U.S. 1986). Substantive law defines which facts are material and only disputes
over facts that might affect that outcome of the case will defeat summary
judgment. Id. At 248, 106 S. Ct. at 2510. The factual dispute is genuine if a
“reasonable jury could return a verdict for the non-moving party.” Id. Although all
inferences to be drawn from the underlying facts must be viewed in light most
favorable to the non-moving party, once the movant has met its burden of
demonstrating the absence of a genuine issue of material fact, the party opposing
summary judgment “must do more than simply show that there is some
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metaphysical doubt as to the material facts” to prevent entry. Matsushita Elec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (U.S. 1986).
Here, Respondent wishes to dismiss Ms. Harris’s claim while discovery
remains outstanding. And, by offering “evidence” in the form of one recording out
of hundreds of calls and conversations Ms. Harris had with Credit One
Representatives. (Ex A). Indeed, Respondent wishes the court focus on April 18,
2017 as the only possible date Ms. Harris could have revoked consent to dial. It is
clear from Ms. Harris’s affidavit, filed with her initial complaint, that she revoked
consent “on or about April, 18, 2017.” (Compl. Aff. Harris) (Emphasis added).
As such, providing one recording, alleged to have occurred on that date,
unsupported by meta data cannot suffice. More importantly, as discovery remains
outstanding, Complainant has discovered Ms. Harris revoked consent as early as
September, 2016. (Aff. Harris ¶ 6).
Respondent also attempts to absolve itself of any wrong doing by claiming it
does not operate an ATDS defined by the TCPA pursuant the FCC’s
interpretations and subsequent rulings under ACA Int'l v. FCC. It does so without
providing even a hint of evidence, technical or otherwise as to the device[s] it used
to dial Ms. Harris despite Claimant’s requests for that very information in
discovery. Respondent has provided an out of court statement in the form of an
affidavit stating it does not dial or have the capability to dial with a prerecorded
voice, a contention never made by Ms. Harris. Perplexingly this is not a fact
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subject to the FCC’s definition in interpreting the definition of an ATDS when
dialing a cellular device. Even more concerning, it makes these contentions while
withholding discovery requested by Claimant, alleging confidentiality to all
recordings.
In summation, the present matter is not ripe for Summary Disposition. To
date, no depositions have been conducted, discovery in the form of interrogatories,
requests for documents and admissions have not been produced by either party.
With the exception of metadata subpoenaed by Ms. Harris- provided by her phone
company and not Credit One and immediately provided to Respondent, no
documents filed show the parties have agreed to any facts whatsoever. On the
contrary, Respondent has withheld discovery requests from claimant alleging
confidentiality.
b. The Definition Of An ATDS And Revocation of Consent To Dial Is
Subject To A Fact Intensive, Technical Analysis of a Systems
Capabilities, Which Respondent Refuses To Disclose.
The TCPA defines an "automatic telephone dialing system" as "equipment
that has the capacity — (A) to store or produce telephone numbers to be called,
using a random or sequential number generator; and (B) to dial such numbers." 47
U.S.C. § 227(a)(1). The TCPA does not define the term "capacity." The FCC,
which Congress vested with authority to prescribe regulations implementing the
TCPA's requirements, has interpreted an automatic telephone dialing system, or
“ATDS,” as "cover[ing] any equipment that has the specified capacity to generate
numbers and dial them without human intervention, regardless of whether the
8

numbers called are randomly or sequentially generated or come from calling lists."
In re the Rules and Regulations Implementing the Telephone Consumer Protection
Act of 1991, 18 FCC Rcd. 14014, 14017 (2003).
“Congress passed the TCPA in order to address threats to consumer
privacy, nuisance to call recipients, and potential costs associated with unsolicited
calls made to cellular telephones.” Wreyford v. Citizens for Transp. Mobility, Inc.,
957 F. Supp. 2d 1378, 1380 (N.D. Ga. 2013). “Senator Hollings, the TCPA’s
sponsor, described these calls as the ‘scourge of modern civilization. They wake
us up in the morning; they interrupt our dinner at night; they force the sick and
elderly out of bed; they hound us until we want to rip the telephone out of the
wall.”’ Osorio v. State Farm Bank, F.S.B., 746 F. 3d 1242, 1255-56 (11th Cir.
2014).
Here, Ms. Harris has alleged that Credit One used an ATDS to call her
cellular telephone number after revoking consent to be called, in violation of the
TCPA, 47 U.S.C. § 227(b)(1)(A)(iii). Additionally, Ms. Harris brought a claim
under the Georgia Fair Business Practices Act. O.C.G.A § 10-1-390 et seq.,
(“GFBPA”), alleging, among other things, unfair and deceptive debt collection
practices and harassment due to the amount and frequency of phone calls in the
course of conducting business in the state of Georgia.
Respondent attempts to dismiss the holdings of Osorio v. State Farm Bank,
F.S.B., 746 F.3d 1242 (11th Cir. 2014) and Gager v. Dell Fin. Servs., LLC, 727
F.3d 265 (3d Cir. 2013) by citing solely to the Second Circuit Case Reyes v.
9

Lincoln Auto. Fin. Servs., 861 F.3d 51 (2d Cir. 2017) and its misapplication in
other circuit’s arbitration proceedings, completely disregarding the most recent
D.C. Circuit’s interpretation on the matter of revocation. The Reyes case is an
outlier in a sea of Court opinions allowing unilateral revocation of consent to be
contacted by a debt-collector in TCPA claims.3
IV.

LAW AND ARGUMENT

a. The Arbitrator Should Deny the Motion for Summary Disposition because
the Eleventh Circuit Court, and many other Courts, Have Already Ruled
on This Issue
Respondent argues, the TCPA does not give consumers the right to revoke
consent by oral means but rather by the scope it deems permissible in its
agreement. (Respondent’s Motion at 2 - 3). This is true insofar as the TCPA
contains no express language giving the right of revocation. Respondent then, via
its citation to American Arbitration Association (AAA) decisions, quotes the
Reyes Court, “the statute is silent as to whether a party that has so consented can
subsequently revoke that consent.” Reyes, 2017 W: 2675363 at *3. (Id.) This,
again, is true and consistent with the language of the statute. Respondent argues
because the TCPA says nothing about revocation, the courts and the Federal
Communications Commission (FCC) have relied on common law to analyze the
issue. (Id.) However, this statement is incorrect, as many jurisdictions have not
3

See, Osorio v. State Farm Bank, F.S.B., 746 F.3d 1242 (11th Cir. 2014); Gager v. Dell Fin. Servs., LLC,
727 F.3d 265 (3d Cir. 2013); Adamcik v. Credit Control Services, Inc., 832 F.Supp.2d 744 (W.D. Texas,
2011); Reardon v. Uber Technologies, Inc.,115 F.Supp.3d 1090, 1102 (N.D. Cal., 2015); Brenner v. Am.
Educ. Servs., 575 Fed.Appx. 703 (8th Cir.2014) (per curiam); Munro v. King Broad. Co., No. C13–
1308JLR, 2013 WL 6185233, at *3 (W.D.Wash. Nov. 26, 2013); Gutierrez v. Barclays Grp., Case No.
10CV1012 DMS BGS, 2011 WL 579238, at *4 (S.D.Cal. Feb. 9, 2011).
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needed to rely on common law to interpret the TCPA. The TCPA’s silence as to
revocation should not be seen as limiting a consumer’s right to revoke prior
express consent. Instead, the silence has been viewed as evidence that a consumer
has the right to revoke consent. See Gager v. Dell Fin. Servs., LLC, 727 F.3d 265
(3d Cir. 2013).
In the FCC's 2015 order, it made clear that oral revocation is
reasonable. “Several appellate and district courts have held that consent under the
TCPA can be revoked, and that [communications] sent after consent is revoked
violate the TCPA.” Reardon v. Uber Technologies, Inc.,115 F.Supp.3d 1090, 1102
(N.D. Cal., 2015); See also, Gager v. Dell Financial Services, LLC, 727 F.3d 265,
270 (3rd Cir. 2013) (the court held that “the TCPA allows consumers to revoke
their prior express consent” and that it “is consistent with the basic common law
principle that consent is revocable”); See also, Brenner v. Am. Educ. Servs., 575
Fed.Appx. 703 (8th Cir.2014) (per curiam); Munro v. King Broad. Co., No. C13–
1308JLR, 2013 WL 6185233, at *3 (W.D.Wash. Nov. 26, 2013); Gutierrez v.
Barclays Grp., Case No. 10CV1012 DMS BGS, 2011 WL 579238, at *4 (S.D.Cal.
Feb. 9, 2011). Not to mention, the 2015 FCC Order makes clear “that consumers
may revoke consent through any reasonable means, either orally or in writing.
(Emphasis added). Reardon, 115 F.Supp.3d 1092 (See 2015 FCC Order, ¶¶ 55,
64.) Therefore, the Second Circuit's ruling in Reyes contradicts not only the TCPA
statute, but all other decisions throughout the country.
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Further, regarding Credit One’s claims about ‘common law’ analysis,
in Osorio v. State Farm Bank, F.S.B., 746 F.3d 1242, 1255 (C.A.11 (Fla.), 2014)
the court held that because the TCPA was silent on revoking consent, “that
Congress sought to incorporate ‘the common law concept of consent.’”
The Osorio court looked to the Third Circuit’s ruling in Gager and stated that
because the TCPA was silent regarding the right of revocation, the question should
be resolved based on the common law concept of consent and in favor of the
consumer. Id. at 1252. Accordingly, “[c]ommon-law notions of consent generally
allow oral revocation.” Id. at 1255; See also, Pepe v. Shepherd, 422 So.2d 910,
911 (Fla.Dist.Ct.App.1982). Moreover, the Osorio court stated that “allowing
consent to be revoked orally is consistent with the ‘government interest articulated
in the legislative history of the Act [that] enable[s] the recipient to contact the
caller to stop future calls.” Osario, 746 F.3d at 1255. (quoting Maryland v.
Universal Elections, Inc., 729 F.3d 370, 376-77 (4th Cir.2013)).
If this body were to apply the ruling in Osorio, an Eleventh Circuit United
States Court of Appeals decision, it is clear that Ms. Harris can, and did, revoke
consent to be contacted on her cellular phone and that her revocation was valid.
(Aff. Harris ¶ 6-7) Credit One only refers to little authority and one recording of
hundreds of calls logged in support of its motion to argue that the revocation was
invalid. This is clear by its citation to voluminous arbitration opinions rather than
current law as applied. However, this body should look to the decision
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in Osorio and other similar authority to determine that oral revocation of consent
to be contacted is sufficient revocation and proper and in line with the FCC.
b. Ms. Harris Not Only Has The Right To Orally Revoke Consent To Dial,
But Respondent May Not Unilaterally Prescribe The Exclusive Means Of
Revocation.
On this issue, of revocation, respondent conveniently neglects to cite to the
most recent reaffirmation of the FCC’s 2015 order in ACA Int'l v. FCC, 885 F.3d
687 (D.C. Cir. 2018) for good reason. This very issue was squarely before the
D.C. Circuit, as the petitioners had specifically requested the FCC to rule that
callers could “unilaterally prescribe the exclusive means for consumers to revoke
consent.” ACA, at 709. The FCC denied that request, saying that such a rule would
“materially impair” the right of revocation. Id. 2015 Declaratory Ruling, 30 FCC
Red. at 7996 ¶¶ 47, 63. The D.C. Circuit expressly upheld the FCC’s decision in
this regard. It described the petitioners’ concerns as “overstated,” and held that the
Commission could reasonably elect to enable consumers to revoke their consent
without having to adhere to specific procedures.” Id. Stating: “We uphold the
Commission's approach to revocation of consent, under which a party
may [**5] revoke her consent through any reasonable means clearly expressing a
desire to receive no further messages from the caller.” ACA Int'l v. FCC, 885 F.3d
687, 692 (D.C. Cir. 2018).
Here, Miss Harris orally revoked the right of Respondent to continue to dial
her cellphone in the months leading up to the winter Holidays in 2016. (Aff. Harris
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¶ 6). She once again reiterated her revocation “on or about April 18, 2017.”
(Emphasis added). (Id. ¶ 7). Respondent cannot overcome the FCC’s express
order that consent to be called under the TCPA may be revoked at any time by any
reasonable means. Moreover, the D.C. Circuit’s reaffirmation of the FCC’s 2015
order in ACA Int'l v. FCC.
c. Respondent’s Dialing System Is An ATDS As Defined By The TCPA.
Respondent’s argument that their phone system is not an Automatic
Telephone Dialing System (ATDS) for purposes of the TCPA is disingenuous at
best and outright deceptive at worst. Indeed, Respondent makes assertions
regarding their dialing system without providing even a scintilla of evidence,
technical or otherwise. 4 Respondent attempts to boil down their argument by
contending that since Credit One did not use a prerecorded voice, the TCPA claim
fails; a contention never alleged by Ms. Harris. Further, they attempt to dismiss
Ms. Harris’s claim by issuing a scatter shot of counter arguments, all the while
erroneously contending the most recent D.C. Circuit ruling obliterates all previous
FCC rulings defining an ATDS.
First, Respondent seems to suggest that, because it “lacks the ability to
randomly or sequentially generate phone numbers” or that because a prerecorded
voice was not used that it is not an ATDS. The TCPA applies to an Automatic

4

More concerning, to Respondent defenses, is that they are devoid of any technical or evidentiary
substance. This, from Claimants perspective, is a continuous attempt to evade discovery, already
outstanding, by hiding behind a confidentiality clause.
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Telephone DIALING System, not an Automatic Telephone PHONE NUMBER
GENERATING System.

The reality is that no ATDS simply picks random

sequences of numbers out of thin air. If they did, they would end up calling
numbers beginning with 911 or 411 or 0 or 11 or other numbers that are
unassigned or, worse, assigned to numbers such as 911 that they assuredly do not
wish to call.
Predictive dialers such as the phone system used by Defendant are pieces of
“equipment that can dial automatically from a given list of telephone numbers
using algorithms to predict” when consumers will be available. ACA Int'l v. FCC,
No. 15-1211, 2018 U.S. App. LEXIS 6535, at *8 (D.C. Cir. Mar. 16, 2018). As
such, Predictive dialers are ATDS for purposes of the TCPA.
Second, Respondent contends that the D.C. Circuit ruling in ACA somehow
obliterates all previous FCC rulings and resets the table on the definition of an
ATDS. This is simply not the case. By the very nature of Hobbs Act appeal such
as was the procedural framework for the ACA decision, only the specific order that
was appealed is subject to the court’s jurisdiction. Consequently, the ACA decision
only addressed the 2015 FCC order, and did not and could not address either the
2003 or 2008 orders. The ACA court says as much: “Applying [the APA’s]
standards to petitioners' four sets of challenges to the Commission's 2015
Declaratory Ruling, we set aside the Commission's explanation of which devices
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qualify as an ATDS.” ACA, No. 15-1211, 2018 U.S. App. LEXIS 6535, at *4
(emphasis added).
The D.C. Circuit’s decision is best viewed as rolling the clock back to
2014, before the FCC had issued the portions of its 2015 order that relate to the
definition of an ATDS. In 2014, the TCPA was in place, and the FCC’s 2003 and
2008 orders, which included interpretations of the term ATDS, were also in place.
The 2003 Order is clear that a device cannot be excluded from the
definition of ATDS because it dials from a given set of numbers rather than from
randomly or sequentially generated numbers. 2003 FCC Order at ¶ 133. The
order quotes an industry definition of “predictive dialers” as dialers that “store preprogrammed numbers or receive numbers from a computer database and then dial
those numbers in a manner that maximizes efficiencies for call centers.” Id. at ¶
130. The Order then provides its own definition:
[A] predictive dialer is equipment that dials numbers
and, when certain computer software is attached, also
assists telemarketers in predicting when a sales agent
will be available to take calls. The hardware, when
paired with certain software, has the capacity to store
or produce numbers and dial those numbers at random,
in sequential order, or from a database of numbers. As
commenters point out, in most cases, telemarketers
program the numbers to be called into the equipment,
and the dialer calls them at a rate to ensure that when a
consumer answers the phone, a sales person is
available to take the call. Id.
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This 2003 order still governs the TCPA’s definition of an ATDS because
not only did the ACA Court not attempt to change this definition at all, but they
fundamentally lacked the jurisdictional authority to do so even had they wanted to.
The ACA court clearly acknowledges this definition, and contrary to Defendant’s
assertion that their system is not an ATDS because it “lacks the ability to
randomly or sequentially generate phone numbers,” or that a “prerecorded voice”
need be present ACA says that “while some predictive dialers cannot be
programmed to generate random or sequential phone numbers, they still satisfy
the statutory definition of an ATDS.” ACA at 11. (Emphasis added).
In the present situation, the Respondent enters a number into a database,
and the system then calls all or a subset of numbers listed in that database, in
patterns, which the system itself devises, and controls in order to maximize call
center efficiency. The caller does not choose who they are calling, when they are
calling, how many times they are calling, or decide whether or not to call. The
caller is automatically fed phone calls from a system, and they take that call
without any decision in the process. They are never dialing anything; the system
is. It is difficult to fully understand how Defendant can claim with a straight face
that their system is not an Automatic Telephone Dialing System. If a telephone
system that automatically dials phone number at random from a set list of
introduced phone numbers is not an ATDS, it begs the question, “Is there such a
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thing as an ATDS?” Respondent would have this body believe an automated voice
would make an ATDS - A premise completely without merit.
As their initial argument fails, Respondent will likely argue that its system
is not an ATDS because “human intervention” is required.

The “human

intervention” about which Respondent may speak is someone entering a phone
number into the system one time, and from that point forward, the system is
completely in control of which of the many entered numbers to call and when and
how many times to call it.
d. Ms. Harris Has Successfully Pled and Met The Requirements Under the
Georgia Fair Business Practices Act and Should Be Awarded Attorney
Fees and Cost Associated in This Litigation As Well As Damages The
Arbitrator Sees Fit.
The Georgia Fair Business Practices Act (“FBPA”) was created to “protect
consumers and legitimate business enterprises from unfair or deceptive practices
in the conduct of any trade or commerce in part or wholly in the state.” (Ga. Code
Ann. § 10-1-391). “It is the intent of the [Georgia] General Assembly that such
practices be swiftly stopped, and [it] shall be liberally construed and applied to
promote its underlying purposes and policies.” Ga. Code Ann. § 10-1-391 (Lexis
Advance through the 2017 Regular Session of the General Assembly). More
specifically, “The purpose of the Georgia FBPA is to protect consumers against
that limited class in conduct of consumer transactions and consumer acts or
practices in trade or commerce which involve "unfair and deceptive practices"
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within the consumer marketplace.” Chancellor v. Gateway Lincoln-Mercury, Inc.,
233 Ga. App. 38, 43, 502 S.E.2d 799, 804 (1998).
A violation of the FBPA has three elements: (1) a violation of the Act, (2)
causation, and (3) injury. “Additionally, courts have continuously held "collecting
a debt incurred during a consumer transaction could harm the general consuming
public if conducted via deceptive acts or practices and clearly falls within the
parameters of the FBPA." Beeler v. Ditech Fin., LLC, at *4-5 (M.D. Ga. Aug. 1,
2016). Georgia courts have already held debt collection practices fall under the
FBPA when the debt is incurred during a consumer transaction. 1st Nationwide
Collection Agency, Inc. v. Werner, 288 Ga. App. 457, 458, 654 S.E.2d 428, 430
(2007).
In the present case, during a consumer transaction, Respondent unfairly and
deceptively contacted Ms. Harris more than Four Hundred and Ninety (490) times
in a 4 month period in an attempt to collect a debt after informing Respondent to
stop dialing her cellular device on more than one occasion. (Aff. Harris ¶ 6-7). The
injury, to Ms. Harris, is quite frankly incalculable given the number of calls
discovered thus far, and her desperate attempt to stop them. All of the forgoing
occurring while she managed her depression, worsened by Respondent’s actions,
and cared for two special needs grandchildren and a niece in grave need of
assistance.
Although not required, when Respondent does not maintain a place of
business in the state, Ms. Harris issued two demand letters in compliance with the
19

FBPA’s ante litem requirement. See. Ga. Code Ann. § 10-1-399(b) (Ex. B,C).
Subsequently, no attempt to settle the matter was made by Credit One, its agents
or counsel. As such, pursuant to the FBPA Claimant is entitled to recover "general
and exemplary damages sustained as a consequence" of a violation of the
Act. O.C.G.A. § 10-1-399 (a). It also provides that, subject to certain exceptions,
"a

court

shall

award

three

times

actual damages

for

an

intentional

violation." O.C.G.A. § 10-1-399 (c). Conseco Fin. Servicing Corp. v. Hill, 252 Ga.
App. 774, 778, 556 S.E.2d 468, 473 (2001). In Colonial Lincoln-Mercury Sales v.
Molina, 152 Ga. App. 379, 382 (7) (262 S.E.2d 820) (1979). Also see “this court
ruled that by the plain terms of the statute, if an intentional violation is found, then
treble damages are mandatory and exemplary damages are permissible." See,
e.g., Miles Rich Chrysler-Plymouth v. Mass, 201 Ga. App. 693, 699 (411 S.E.2d
901) (1991).
Respondent may attempt to argue that Ms. Harris’s FBPA claim should be
dismissed because her grievance is already regulated by federal statute, the TCPA,
and the FBPA applies only to unregulated businesses. Respondent’s argument
would not hold water. The TCPA regulates the use of automatic dialers to call
cellular telephone numbers, prohibiting their use in the absence of an emergency
or prior consent of the party. The TCPA does not regulate collection of debt, nor
does it specifically authorize debt collection calls using an automatic dialer.
Additionally, Georgia courts have already held debt collection practices can fall
under the FBPA when the debt is incurred during a consumer transaction.
20

Accepting Ms. Harris’s allegations as true, as this body must, the body cannot find
the TCPA prevents Claimant from bringing a FBPA claim. (Beeler v. Ditech Fin.,
LLC, at *7-8).
V.

CONCLUSION

For all the forgoing reasons, this body should deny Respondent’s Motion
for Summary Judgment on all counts and should grant Ms. Harris’s Motion for
Summary Judgment.
RESPECTFULLY SUMITTED, this July 1, 2018.
/s/ David A. Prado
By: David Prado, Esq._
Attorney Bar No.: 876286
Attorney for Plaintiff Sandra Harris
MacPherson & Prado, L.P.
2265 Roswell Road, Suite 100
Marietta, GA 30062
Telephone: (470) 353-8870
Email: DPrado@GeorgiaCollectionDefense.com
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Credit One Bank's motion for summary disposition is denied as is Ms. Harris' motion to reopen discovery. Please feel free to mediate this case
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facts and designated depositions to be used at the arbitration. You may also provide a pre-hearing statement on or before August 30th if you desire,
although I believe I have a pretty good idea of your respective positions. Unless the matter settles in the interim, I will see you all at 9:00 A.M. in the
JAMS office on Thursday, September 6th. Thanks.
Mel
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I. Preliminary Statement
Sandra Harris commenced this arbitration because her credit card
company, hell-bent on collecting money owed to it, tried cowing her into
submission by a sustained campaign of harassment. Credit One Bank did this,
by their own admission, calling Ms. Harris eight times a day, every day, for
315 Days, resulting in an astounding two THOUSAND FIVE HUNDRED
AND TWELVE calls (not a typo, 2,512) calls to her.1 These calls were all
placed after several conversations in September, October, November and
December, first requesting then telling Credit One to stop autodialing her
cellular phone. Ms. Harris advised Credit One that she knew she owed it money,
however her mother had passed; she recently institutionalized her niece for
Schizophrenia and cared for her two autistic grandsons. In denying Credit One’s
Motion for Summary Judgment, the Arbitrator already found that these
incessant communications - mindlessly placed by Credit One after Ms. Harris
had already covered all the legitimate purposes for which Credit One could
possibly want to contact her for – were unlawful harassment.

1

The Call Log, reflecting each of these calls, is 13 pages long. While Credit One contends
that ‘only’ 682 calls were made, the call volume was clearly outrageous and abusive in any
case. The call log is not a conclusive and authentic report of all calls made. Ms. Harris
calculates that between 09/15/2016 – 07/27/2018 - 314 (Days) x (8) Calls Per day = 2,512.
Tr. 135: 13-18.
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At the hearing conducted in this action, Ms. Harris definitively
established that (1) in September, October, November, and throughout the
winter months, Ms. Harris conveyed her instructions to Credit One for the calls
to stop2, (2) that Credit One subsequently continued to call Ms. Harris using
predictive dialers3, and (3) that these dialers have the ability to both store phone
numbers and to generate a list of random and sequential numbers.4 At the
hearing, Ms. Harris also testified at length about the traumatic impact that this
relentless harassment had on her life, which was starkly contrasted to Credit
One’s stubborn refusal to acknowledge that there was anything wrong with the
campaign of harassment leveled against Ms. Harris5. Following the hearing, the
Arbitrator listed several topics to be briefed by the parties. Each of these topics
are addressed, in turn, below:
II.

MS. HARRIS REVOKED CONSENT FOR CREDIT ONE
TO AUTODIAL HER ON HER CELL PHONE.

A. The contract specifically limits Credit One’s ability to call Ms. Harris
to “any legal purpose” thus precluding phone calls which are illegal.
Credit One’s phone calls to Ms. Harris were illegal under Georgia law,
so they are expressly excluded from the contractual consent proffered by Credit
One in its defense of her TCPA claims. See OCGA § 16-11-39.1(a), making

2

Tr. 54-59
Tr. 143-144
4
Tr. 237: 1-25 / Tr. 238: 1-23.
5
Tr. 183: 1-18
3
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harassing phone calls illegal in Georgia.6 Where a contract is clear and
unambiguous, the trial court must enforce the agreement as written from its
terms without any construction by the trial court, even though the parties
disagree upon its meaning. See Paul v. Paul, 235 Ga. 382, 384 (1975); Bold
Corp. v. Nat. Union Fire Ins. Co.,216 Ga. App. 382, 384 (1995). However,
where the contract is ambiguous in its terms, then the trial court must apply the
rules of construction to determine the intent of the parties as a matter of law.
See Crooks v. Crim, 159 Ga. App. 745 (1981); Andrews v. Skinner, 158 Ga.
App. 229, 279 (1981). Since Credit One drafted the agreement, it must be
construed most strongly against its interests. See. OCGA § 13-2-2(5); Franklin
v. Franklin, 262 Ga. 218 (1992) (construed against the drafter of a settlement
agreement); Shiflett v. Anchor Rome Mills, Inc., 78 Ga. App. 428, 433
(1948) (agreement construed most strongly against drafter).
The Cardholder Agreement specifically limits Ms. Harris’s consent to be
called in one key way: “You are providing express written permission and
consent authorizing Credit One Bank or its agents to contact you at any phone
number...you provide at any time, for any lawful purpose.” This express
limitation to the right to call Ms. Harris is not open to interpretation, so any
illegal phone calls were outside of the scope of Ms. Harris’s consent to be called.

6

The statute defines “Harassing Communication” as when one “[c]ontacts another person
repeatedly via telecommunication… the purpose of harassing, molesting, threatening, or
intimidating such person or the family of such person. OCGA § 16-11-39.1.
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Additionally, to the extent that the Arbitrator determines there was
ambiguity, this ambiguity must be construed against Credit One so that the
consent was not to receive autodialed phone calls. When more than one
reasonable construction may be placed upon the language of an agreement or
when the language in the agreement is in conflict, ambiguity exists, requiring
the trial court to construe the contract to determine the intent of the parties as a
matter of law to resolve any ambiguity. OCGA § 13-2-2(1); Travelers Ins. Co.
v. Blakey, 255 Ga. 699, 700 (1986); Salvatori Corp. v. Rubin,159 Ga. App. 369
(1981); Crooks v. Crim, supra; Cassville-White Assoc. v. Bartow Assoc., supra
at 561, 258 S.E.2d 175; Burden v. Thomas, 104 Ga. App. 300 (1961). It strains
credibility to imagine that Ms. Harris believed that she was agreeing to be
autodialed, without her consent, and after instructing Credit One to Cease
autodialing her.
Simply stated, the contractual language does not make illegal phone calls
legal, and the purported waiver of Ms. Harris’s rights under the TCPA are
ineffectual in the absence of clear, unambiguous, and conscious intent to
surrender such rights. In ACA International, the D.C. Circuit began its analysis
by declaring that “[i]t is undisputed that consumers who have consented to
receiving calls otherwise forbidden by the TCPA are entitled to revoke their
consent.” ACA International, 885 F.3d at 709 (citing 2015 FCC Ruling at
7996). After reviewing and explaining the FCC's conclusion that a called party
-7-

may revoke consent at any time and through any reasonable means—orally or
in writing—that clearly expresses a desire not to receive further messages, the
court rejected all of the petitioner's challenges thereto and “uph[e]ld the [FCC]'s
approach to revocation of consent.” Id. at 692, 709–710. That being said, there
is one subsequent passage which must be addressed:
Finally, petitioners object to the [2015 FCC Ruling] insofar as it
might preclude callers and consumers from contractually agreeing
to revocation mechanisms. The [FCC] correctly concedes
however, that the ruling did not address whether contracting parties
can select a particular revocation procedure by mutual agreement.
The ruling precludes unilateral imposition of revocation rules by
callers; it does not address revocation rules mutually adopted by
contracting parties. Nothing in the [FCC]'s order thus should be
understood to speak to parties' ability to agree upon revocation
procedures.
Id. at 710 (internal quotation marks and citations omitted).
As a consequence, we must delve further into the parties’ contract to
determine whether they agreed that Credit One could autodial Ms. Harris once
she had orally requested that the calls stop, and whether the parties agreed that
Ms. Harris could not orally revoke Credit One’s right to autodial her to collect
on the account. As the analysis that follows clearly shows, the contract,
construed as it must be in Ms. Harris’s favor, does not allow the subject phone
calls, nor did Ms. Harris contract away her right to orally revoke any purported
consent to auto-dial her cell phone.

-8-

Credit One clearly never had consent to call Ms. Harris without having a
lawful purpose for the calls. Of course, a consumer may consent to some calls
but not others, which is precisely what happened here. The cardinal rule of
construction is the determination of the intent of the parties from the entire
agreement. OCGA § 13-2-2(4); Paul v. Paul,235 Ga. 382, 384 (1975); Yargus
v. Smith, 254 Ga. App. 338, 341 (2002); Tucker Materials v. Devito Contracting
&c., 245 Ga. App. 309, 310 (2000). When all the rules of construction have been
applied to determine the intent of the parties, it is evident that Ms. Harris
expressed written permission and consent authorizing Credit One Bank or its
agents to contact her at any phone number for the lawful purpose of
communicating with her regarding arrangements for payments to be made, or
other communications related to the contract.
Given that it is illegal in the state of Georgia to make harassing phone
calls, it was NOT the rational, expected, or the actual understanding of Ms.
Harris that she consented to be called by Credit One for the non-legal purposes
of annoying, harassing, or molesting her. See Williams v. State, 296 Ga. App.
707, 708 (2009), describing the crime of harassing phone calls under Georgia
Law:
OCGA § 16-11-39.1(a) provides that “[a] person commits the
offense of harassing phone calls if such person telephones another
person repeatedly, whether or not conversation ensues, for the
purpose of annoying, harassing, or molesting another person…” A
person may commit the offense of “harassing phone calls” in
-9-

separate and alternative ways. Hazelton v. State, 200 Ga. App. 61,
63, 406 S.E.2d 569 (1991). Either a single telephone call that
threatens bodily harm or repeated calls for the purpose of
annoying, harassing, or molesting another may constitute the
offense of harassing phone calls. State v. Mack, 231 Ga. App. 499,
499 S.E.2d 355 (1998).
As the Eleventh Circuit has noted, “in law, as in life, consent need not be an allor-nothing proposition.” Schweitzer v. Comenity Bank, 866 F.3d 1273, 1274
(11th Cir. 2017); Watkins v. L.M. Berry & Co., 704 F.2d 577, 582 (11th Cir.
1983) (“We can think of no reason why consent ... cannot be limited”).
Put another way, the calls made by Credit One were not the calls that Ms.
Harris agreed to receive. This is critical, because without establishing its burden
to show that it had obtained Ms. Harris’s consent to make the sort of abusive
calls it made, Credit One cannot prove its affirmative defense of consent. The
law is clear that “prior express consent is an affirmative defense for which the
defendant bears the burden of proof.” Lardner v. Diversified Consultants Inc.,
17 F. Supp. 3d 1215, 1224 (S.D. Fla. 2014); Breslow v. Wells Fargo Bank, N.A.,
857 F.Supp.2d 1316, 1319 (S.D.Fla.2012). The Cardholder Agreement makes
clear that the consent to be called had a logical qualifier to it: that only lawful
calls were expected and consented.7 Ms. Harris clearly never consented to
7

This is consistent with Ms. Harris’s testimony: “A: […] [S]o now you got to go to the
cafeteria, try to make phone call and see who it what’s what. And a lot of the times it’s Credit
One. And it was – it was ridiculous how they were doing. Q: Hold on. Let’s Step Back. So
you started saving numbers on your phone? A: I did because the phone calls had got so
ridiculous. Me not answering didn’t stop them from calling. So it had got to the point were
the only way I can figure out if it’s Credit One calling me or somebody important, I started
tagging the phone calls.” See, Tr. 60:12-18.
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unlawful calls, nor did she ever contemplate the sort of harassing volume that
Credit One intended. As such, she simply never consented to the sorts of calls
made by Credit One.
Here, the evidence shows that Credit One’s purpose in contacting Ms.
Harris was to annoy, harass, or molest her. The record is clear that Credit One
started calling Ms. Harris at least 8 times a day 9 days after she fell behind on
payments, in 2016.8 During or around the winter holidays, and as early as
September, Ms. Harris told Credit One: “Stop calling me. I am at work. You are
calling me at work.”

See, Tr. 119:1-7. Credit One ignored Ms. Harris’s pleas to stop several times.
Ms. Harris acknowledged owing Credit One money, but went on to explain why
she was unable to pay it, and that she would make payment as soon as she could
do so. When partial payments were made, Credit One continued its barrage of
calls causing Ms. Harris to instruct a representative—unequivocally—“Stop
calling me. Why would you keep calling me if I just made a payment?”:

8

See, Tr. 183:12-24;
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See, Tr. 58:18-22 Adding to Ms. Harris’s frustration were the various numbers
Credit One used:

See, Tr. 63:11-20. Ms. Harris told Credit One in September, October, November
and December of 2016 that she did not need these non-stop calls to facilitate
payment to Credit One because (1) she did not have the money to pay her
account, and (2) she would pay as much as she could when she had the money.
It is clear that after September—at the latest November—Credit One
knew that Ms. Harris did not want these communications to continue and that
there was no legitimate reason to keep calling her with up to eight collection
calls per day. Credit One did not care whether it had a legal reason to call Ms.
Harris. It wanted its money, and it refused to believe that there was anything
wrong with blasting a customer with calls on a daily basis. Pursuant to OCGA
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§ 16-11-39.1(a), these calls were illegal, and thus outside of the limited consent,
which Credit One had obtained to call Ms. Harris.
B. The TCPA affords Ms. Harris a statutory right not to be autodialed
without her consent and to revoke any consent to receive these calls
by oral means, and there is no evidence in the record of her clear,
unambiguous, and conscious waiver of this statutory right, so—
under Georgia Law—she never waived her statutory right to revoke
consent.
There is no evidence in the record of Ms. Harris’s clear, unambiguous,
and conscious intent to surrender her right not to be autodialed after orally
revoking consent to be autodialed. The parties’ contract dictates a contractual
right for Ms. Harris to indicate that she does not wish to receive communications
by particular means, such as by phone call, text, or email, but it does not indicate
that she must request that autodialed calls cease by written demand. It is well
established in Georgia that where statutory rights are clearly granted, the waiver
of such vested rights should not be found in an agreement absent a clear,
unambiguous,

and conscious

intent

to

surrender

such

rights.

See

generally Bishop v. State, 241 Ga. App. 517, 521-522 (1999) (rejection of an
implied waiver of privacy rights granted by statute). The user agreement
provided in pertinent part that:
(c) COMMUNICATION REVOCATION: If you do not want to
receive communications as described in the previous paragraph,
you must: (i) provide us with written notice revoking your prior
consent, (ii) in that written notice, you must include your name,
mailing address, and the last four digits of your Account number;
(iii) advise whether you would like communications to cease via
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mail, telephone number(s), email, text/SMS, or cease in all forms;
(iv) if you are requesting communications to cease via telephone
number(s) and/or email, please provide the specific phone
number(s) and email address; (v) you must send this written notice
to: Attention – Credit One Bank Customer Service, P.O. Box
98850, Las Vegas, NV 89193-8850
Thus, the ordinary meaning of “communication” should be applied. See
i.e. Stinchcomb v. Clayton County Water Auth., 177 Ga. App. 558
(1986) (ordinary meaning given to words except when a valid reason given for
other meaning). In this case, communication carries its usual connotation,
being the interchange of messages or ideas to bring an idea to another’s
perception:
communication (14c) 1. The interchange of messages or ideas by
speech, writing, gestures, or conduct; the process of bringing an
idea to another's perception. 2. The messages or ideas so
expressed or exchanged.
COMMUNICATION, Black's Law Dictionary (10th ed. 2014). Into this
common usage, we can add the scope of communications provided by the
contract: “Credit One Bank or its agents to contact you at any phone
number.....you provide at any time, for any lawful purpose.” Thus, the request
to end the non-communicative and illegal communications facilitated by autodialers was not truncated by an express waiver.
A similar question to that posed here—whether a statutory right can be
waived by a party to a contract without knowledge of doing so—arose in United
HealthCare of Georgia, Inc. v. Georgia Dep't of Cmty. Health, 293 Ga. App. 84
-14-

(2008) wherein a private health insurer that contracted with the Department of
Community Health (DCH) to administer a state health insurance plan brought
an action to prevent DCH from disclosing, in response to a request under the
Open Records Act, correspondence and form contracts submitted by the insurer
in connection with a contract. United Healthcare had a right created by statute
not to disclose its trade secrets. United Healthcare had contracted to “limit the
definition

of

trade

secrets

to

‘Proprietary

Software,’

thereby contractually waiving any statutory trade secret protection for other
categories of materials.” Because DCH is a public agency of the State of
Georgia, any information received by the DCH is subject to disclosure under
the Georgia Open Records Act, O.C.G.A. § 50–18–70 et seq.
The issue considered by the Georgia Court of Appeals was whether the
contract waived statutory trade secret protection for all materials other than
“Proprietary Software.” In concluding that United Healthcare had not waived
its statutory right, the Court cited to Georgia jurisprudence that “where statutory
rights are clearly granted, the waiver of such vested rights should not be found
in an agreement absent a clear, unambiguous, and conscious intent to surrender
such rights.” In re Estate of Sims, 259 Ga. App. 786, 790–791 (2003). Because,
like the waiver of statutory rights in the instant case, the contract was silent
about the specific purported waiver, the Court found no clear and unambiguous
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waiver of the statutory right to trade secret protection. United HealthCare of
Georgia, Inc. v. Georgia Dep't of Cmty. Health, 293 Ga. App. 84, 91–92 (2008).
There is no evidence in the record of Ms. Harris’s clear, unambiguous,
and conscious intent to surrender her right not to be autodialed after orally
revoking consent to be autodialed. Additionally, Ms. Harris’s testimony
unequivocally shows that she did not understand she would receive more than
one or two calls from Credit One if the account was delinquent:

See, Tr. 52:10-16. As Ms. Harris continually stated at the Arbitration Hearing,
she wished to continue to honor her contractual responsibilities, and she
wished to communicate with Credit One for the purpose of executing such
duties.
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See, Tr. 53:1-8. To be clear, Ms. Harris’s revocation of her consent would not
have prevented Credit One from continuing to call her by non-automated means,
in order to service her account or to inquire about any unpaid balances. In fact,
Credit One could still have continued to make any non-autodialed calls to Ms.
Harris that it deemed necessary, even after she specifically told Credit One to
stop calling her. See e.g., Strickler v. Bijora, Inc., 2012 WL 5386089, at *6
(N.D. Ill. Oct. 30, 2012)(“the TCPA leaves open multiple feasible alternative
channels for communication”); Abbas v. Selling Source, LLC, 2009 WL
4884471, at *8 (N.D. Ill. Dec. 14, 2009)(“Congress left open to telemarketers
and others covered by the TCPA non-automated, live methods of
communication”).
Credit One just could not do so with an auto-dialer or prerecorded voice.
Those systems, by their automated nature, have a much greater potential for
abuse, as can be seen by Credit One’s mindless, illegal, automated placement of
thousands, of calls to Ms. Harris, at a rate of several times a day. What she did
not want was to continue to be autodialed, and nothing in the contractual
language limits the means for a request to limit phone calls to non-autodialed
calls, and to cease debt collection harassment, rather than purposeful
communications in order to communicate, rather than harass. Therefore, no
contractual language required Ms. Harris to request via the intricate method
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described supra that the harassment end, rather than just orally revoking consent
to be auto-dialed.
C. Contractual consent to be autodialed may be revoked orally.
Revocation was established at the hearing. Yet, Credit One will surely
once again argue that Ms. Harris never revoked her consent to be autodialed
citing to the lack of evidence of a recording of her revocation. All this while
providing only seventy (70) recordings of 2,512 calls or (2.8%), Credit One will
once again argue that Ms. Harris never revoked her consent to be autodialed
citing to the lack of evidence of a recording of her revocation.
The Eleventh Circuit Court of Appeals has followed the Third Circuit and
held that consent is revocable under the TCPA pursuant to the guidance of the
FCC and relevant common law principles of consent. See Osorio v. State Farm
Bank, F.S.B., 746 F.3d 1242, 1255 (11th Cir. 2014) 9 (in context of insurance
application) following Gager v. Dell Fin. Servs., LLC, 727 F.3d 265, 270 (3d
Cir. 2013) (in context of credit application); see also Schweitzer v. Comenity
Bank, 866 F.3d 1273, 1280 (11th Cir. 2017) (applying Osorio and holding that
consent can also be partially revoked depending on context);14 see

9

Note that Osario did not involve a clause such as the one at issue here directing that certain
revocation of consent to receive certain communications can only be made in writing.
Therefore, Osario limited its holding to the facts of the case, which did not have a specific
clause limiting revocation, but it did not hold that such a clause would be binding and require
revocation in writing, as that question was not before the Eleventh Circuit at that time—and
has not been decided by the Eleventh Circuit.
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also Hitchman v. Nat'l Enter. Sys., Inc., No. 12-61043-CIV, 2014 WL 912363,
at *2 (S.D. Fla. Mar. 10, 2014) (collecting cases concluding that consent may
be revoked under the TCPA); Bally v. First Nat'l Bank of Omaha, No. 17-10632,
2017 WL 4841420, at *2 (E.D. Mich. Oct. 26, 2017) (citing Osorio and holding
that “[a] party may revoke his consent in writing or orally by “clearly
express[ing] his or her desire not to receive further calls”); Kerner v. ConServe,
Civil No. 16-cv-209-LM, 2017 WL 1025781, at *2 (D.N.H. Mar. 16,
2017) (citing Gager and Osorio and explaining that the majority of courts hold
that revocation can be accomplished in writing or orally).
Yet Credit One testified that it only kept certain recordings, so revocation
recordings were unlikely to be kept:

See, Tr 138:17-24. Further, Plaintiff testified, supra, that she did revoke consent,
and Respondent has not indicated nay reason why the Arbitrator should not
believe her. The only evidence regarding whether Petitioner revoked consent is
that she did, numerous times.
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D. Credit One cannot prevent oral revocation of consent to be
autodialed.
Credit One will likely start its Motion with a lie – that Reyes v. Lincoln
Auto. Fin. Servs., 861 F.3d 51 (2d Cir. 2017) is the only and highest appellate
authority on the issue of express contractual consent. This is not true by a long
shot. The Eleventh Circuit, and dozens of other district and appellate courts have
directly spoken to this issue and ruled different to the Second Circuit’s outlier
holding. Additionally, Credit One has already lost this exact argument in
JAMS. See, Caserez v. Credit One Bank, JAMS No. 1460003908, annexed
hereto as Exhibit A, pages 8-13.
Credit One attempts to differentiate Osorio and Schweitzer based on the
fact that the Eleventh Circuit stated that the plaintiffs could revoke any consent
previously given “in the absence of any contractual restriction to the
contrary.” Osorio, 746 F.3d at 1255; Schweitzer, 866 F.3d at 1275. But this is
of little consequence because that statement merely limited the holding to the
facts of that case, where there was no such clause, and the FCC has determined
that Credit One cannot limit the right to revoke consent. In 2012, the FCC
explained that “requests to stop receiving voice calls ... can be confirmed during
the same call in which a consumer has expressed a desire to opt out.” 2012 FCC
Ruling at 15398.
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In 2015, the FCC analyzed revocability of consent in response to an
inquiry by Santander Consumer USA, Inc.. (“Santander”), a bank. 2015 FCC
Ruling at 7993–99. Santander sought exemptions from TCPA liability for calls
to debtors who furnished their phone numbers in connection with their accounts.
Santander alternatively asked that, if the FCC chose to interpret consent as
revocable, it allow callers like Santander to “designate a reasonable method that
creates a written record” of revocation. Id. at 7993(emphasis added). In other
words, Santander wanted the FCC to sanction its imposition of written
revocation conditions, presumably in its consumer credit agreement—i.e., by
contract. See. Galbreath v. Time Warner Cable, Inc., 2015 WL 9450593, at *3
(E.D.N.C. Dec. 22, 2015). The FCC declined Santander's request and clarified
that “[c]onsumers have a right to revoke consent, using any reasonable
method including orally or in writing... [and] callers may not infringe on
that ability by designating an exclusive means to revoke.” 2015 FCC Order
at 7996, ¶63. (emphasis added). The FCC continued:
Because the TCPA does not speak directly to the issue of
revocation, the Commission can provide a reasonable construction
of its terms. We agree with the Third Circuit that, ‘in light of the
TCPA's purpose, any silence in the statute as to the right of
revocation should be construed in favor of consumers.’ We
therefore find the most reasonable interpretation of consent is to
allow consumers to revoke consent if they decide they no longer
wish to receive calls or texts.
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2015 FCC Ruling at 7993–94. Thus, the FCC concluded that “[a] called party
may revoke consent at any time and through any reasonable means. A caller
may not limit the manner in which revocation may occur.” 2015 FCC Ruling at
7989–90 (emphasis added).
Indeed, the 2015 FCC Order zealously protects the right of the consumer
to revoke by "using any reasonable method including orally or in writing,"
disapproving of any effort to otherwise limit the means of revocation, as shown
by the following excerpt from the 2015 FCC Order:
As we have found above, the most reasonable interpretation of
“prior express consent” in light of the TCPA's consumer protection
goals is to permit a right of revocation. To then interpret the same
term to allow callers to designate the exclusive means of revocation
would, at least in some circumstances, materially impair that right.
For example, if a caller receives a consumer's valid oral consent for
certain messages but requires the consumer to fax her or her
revocation to the caller, perhaps with additional conditions as to
the content of such a revocation, such conditions materially
diminish the consumer's ability to revoke by imposing additional
burdens -- especially if disclosure of such conditions is not clear
and conspicuous, and not repeated to the consumer with each
message.
…Such a requirement would place a significant burden on the
called party who no longer wishes to receive such calls, which is
inconsistent with the TCPA. Rather, the TCPA requires only that
the called party clearly express her or her desire not to receive
further calls. This common-sense understanding of revocation is
consistent with the Commission's requiring easy means of
revocation and the notion that “any silence in the statute as to the
right of revocation should be construed in favor of consumers,”
while acknowledging that where Congress has intended that the
means of revocation be limited, it has said so clearly. By contrast,
granting Santander's request arguably would mean that a caller --22-

even one with actual knowledge that a consumer has revoked
previously-given consent -- would be free to robocall a consumer
without facing TCPA liability, despite the consumer's repeated
reasonable attempts to revoke consent.
Id., at 7997.
The FCC – tasked with interpreting and applying the TCPA - did not just
‘make up’ the extensive conclusions it reached in the 2015 Order. Congress
authorized the FCC to implement rules and regulations enforcing the TCPA.
See, 47 U.S.C. § 227(b)(2). Under its rulemaking authority, over twenty-five
years ago, the FCC stated that autodialed calls—to both cellular phones and
land-lines—are lawful so long as the recipient has granted “permission to be
called at the number which they have given, absent instructions to the contrary.”
In the Matter of Rules & Regulations Implementing the Telephone Consumer
Protection Act of 1991, 7 FCC Rcd. 8752, 8769 ¶ 31 (Oct. 16, 1992) (emphasis
added). Ever since that time, companies such as Credit One have known that
consent to be called is in the hands of the called party, and that consent to be
called at one time does not necessarily chain the consumer to a lifetime of
harassment.
Credit One’s argument is similar to an argument made by Ally Financial
last year before the Middle District of Florida. Aside from the fact that Patterson
consented to autodialed phone calls while Ms. Harris has not, the facts in
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Patterson v. Ally Fin., Inc., No. 3:16-CV-1592-J-32JBT, 2018 WL 647438, at
*1 (M.D. Fla. Jan. 31, 2018) are almost identical to those found here:
On November 2, 2013, Eugene Patterson bought a Chevrolet
Silverado pickup truck in Pulaski, New York. (Doc. 24–1; Doc.
24–2). To finance the purchase, he signed a credit application and
a retail installment contract with Ally Financial for $28,684.20.
(Id.). On the credit application, Patterson provided his telephone
number and agreed to the following conditions:
I hereby consent to receive autodialed and/or prerecorded telemarketing calls from or on behalf of
dealer (or any financing source to which dealer
assigns my contract) at the telephone number(s)
provided in this credit application, including any cell
phone numbers. I understand this consent is not a
condition of purchase or credit.
(Doc. 24–1 at 1). The retail installment contract, which Patterson
signed alongside the credit application, stipulated that “[t]his
contract contains the entire contract between you and us relating to
this contract. Any change to this contract must be in writing and
we must sign it. No oral changes are binding.” (Id. at 2).
Beginning in April 2014, after Patterson fell behind on his
payments, representatives from Ally began contacting Patterson at
the number he provided on the credit application. (Doc. 19 at 4).
Between April 2014 and September 2016, Ally allegedly called
Patterson 1,244 times using predictive dialing equipment. (Doc. 36
at 4; Doc. 36–1).
In Patterson, the relevant contract had a “no oral changes” provision. The court
noted that “courts in [the Eleventh] Circuit construe the words “in the absence
of any contractual restriction to the contrary” narrowly in favor of “a Gagerlike, common-law approach that permits oral revocation even in the presence of
a contract.” Patterson, 2018 WL 647438, at *5. Moreover, the Patterson court
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observed that the phrase was first recorded (and has never been expounded
upon) in Osorio in 2014, “one year before the FCC unequivocally stated that a
caller may not limit the ways a called party may revoke his consent.” Id. at *5
(citing 2015 FCC Ruling at 7990). The court concluded that the 2015 FCC
Ruling's admonition that “[a] caller may not limit the manner in which
revocation may occur,” had the force of law and abrogated prior FCC Orders
and contradictory case law. Id. (citing Rodriguez v. DFS Servs., LLC, 8:15–cv–
2601–T–30TBM, 2016 WL 369052, at *3 (M.D. Fla. Feb. 1, 2016) ). Thus, even
given the “in the absence of any contractual restriction to the contrary” language
in Osario and Schweitzer and a “no oral changes” contract clause,
the Patterson court found “nothing in either the TCPA or the text of the
contract(s) that preclude[d] Patterson from orally revoking his consent to be
contacted.” Id. (emphasis added).
It is also important to note just how isolated and out-there the Second
Circuit’s decision in Reyes is, where it stands in stark contrast to every other
Circuit Court and countless district courts. The Third Circuit Court of Appeals
was the first Circuit Court to squarely address the confluence of TCPA consent
and contract law, finding that contract law has zero impact on an individual’s
right to revoke consent previously granted. See, Gager v. Dell Fin. Servs., LLC,
727 F.3d 265 (3d Cir. 2013). “Our holding that the TCPA allows consumers to
revoke their prior express consent is consistent with the basic common law
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principle that consent is revocable. Where Congress uses terms that have
accumulated settled meaning under ... the common law, a court must infer,
unless the statute otherwise dictates, that Congress means to incorporate the
established meaning of these terms.” Id. at 270, citing, Neder v. United States,
527 U.S. 1, 21, 119 S.Ct. 1827, 144 L.Ed.2d 35 (1999). The Third Circuit further
found that “the TCPA is a remedial statute that was passed to protect consumers
from unwanted automated telephone calls.” Id., citing, S. Rep. 102–178, at 5
(1991), reprinted in 1991 U.S.C.C.A.N. 1968, 1972. Because the TCPA is a
remedial statute, courts have held that it should be construed to benefit
consumers. See e.g., Lesher v. Law Offices of Mitchell N. Kay, PC, 650 F.3d
993, 997 (3d Cir.2011) (construing the FDCPA broadly to effect its purpose).
As in this action, the Gager defendant argued that the contractual
relationship between the parties precluded the revocation of previously granted
consent. The Third Circuit flatly rejected this argument. Specifically, the Gager
defendant asserted “basic principles of contract law should preclude Gager from
revoking her prior express consent. In short, Dell posits that a creditor will want
to know in advance whether a credit applicant will consent to automated phone
calls and that this knowledge is part of the ‘consideration’ that the applicant
offers in support of her application.” Gager v. Dell Fin. Servs., LLC, 727 F.3d.
at 273. The Third Circuit disagreed, holding that “Although Dell is correct that
the level of contact that a debtor will consent to may be relevant to the
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negotiation of a line of credit, the ability to use an autodialing system to contact
a debtor is plainly not an essential term to a credit agreement. More importantly,
Dell's argument that its contractual relationship with Gager somehow waives
her rights under the TCPA is incorrect. The fact that Gager entered into a
contractual relationship with Dell did not exempt Dell from the TCPA's
requirements. As discussed above, she retained the right to revoke her prior
express consent.” Gager v. Dell Fin. Servs., LLC, 727 F.3d at 273-74.
As set forth in Gager, a party to a contract still retains her rights to avoid
being a target of incessant auto-dialed calls, as set forth by the TCPA. While
consent may have been granted in the Cardmember Agreement, Ms. Harris
clearly still retained the ability to exercise her TCPA rights in later orally
revoking that consent, and not to be locked into a lifetime of being hounded by
Credit One until she revoked consent in the highly specific manner they now
claim was necessary. Additionally, Credit One did, eventually, stop calling Ms.
Harris after she made an oral request to stop calling, which call Credit One
played for the Arbitrator.
The Third Circuit’s holding in Gager was expressly adopted a year later
by the Eleventh Circuit in Osorio v. State Farm Bank, F.S.B., 746 F.3d 1242
(11th Cir. 2014). The Osorio plaintiff applied for a State Farm credit card, and
provided a cell phone number as part of the application process. Id., at 1246.
State Farm proceeded to make auto-dialed calls to that cell phone number in
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attempting to collect the credit card debt arising from that account. These calls
continued despite State Farm being requested over the phone to stop calling. See
id., at 1248. State Farm moved for summary judgment on the plaintiff’s TCPA
claims, arguing that this oral revocation was insufficient to revoke the
previously granted consent to be called. The Eleventh Circuit disagreed, holding
that the Osorio plaintiffs “were free to orally revoke any consent previously
given to State Farm.” Id., at 1256.
Until 2015, the Third Circuit’s Gager decision and the Eleventh Circuit’s
Osorio decision were the only guidance by which companies like (Credit One)
and individuals (like Ms. Harris) could refer for analyzing the revocation of
consent. In July of 2015, the FCC ended all debate on this matter and expressly
found that previously granted consent could be revoked through any reasonable
means. In issuing an extensive 138-page Order resolving a host of TCPA issues,
the FCC held that “we clarify that a called party may revoke consent at any
time and through any reasonable means. A caller may not limit the manner
in which revocation may occur.” See, In re Rules and Regulations
Implementing the TCPA of 1991, Declaratory Ruling and Order, CG Docket
No. 02–278, WC Docket No. 07–135, FCC 15–72, page 7989, ¶47, 2015 WL
4387780 (released Jul. 10, 2015).10

10

A complete copy of this Order is also available on the FCC’s website, at
https://apps.fcc.gov/edocs_public/attachmatch/FCC-15-72A1_Rcd.pdf, last visited on April
29, 2019.
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In finding that previously granted consent could be revoked, the FCC
adopted the reasoning articulated by the Third Circuit in Gager v. Dell Fin.
Servs., LLC, supra, finding, “we agree with the Third Circuit that, in light of the
TCPA’s purpose, any silence in the statute as to the right of revocation should
be construed in favor of consumers.” See, FCC Order, page 7993, ¶56. The FCC
further found that “by contrast, an interpretation that would lock consumers
into receiving unlimited, unwanted texts and voice calls is counter to the
consumer-protection purposes of the TCPA and to common-law notions of
consent.” Id. However, that is exactly the outcome Credit One advocates in this
action: By arguing that Ms. Harris cannot orally revoke her consent to be called
on her cellular phone, Credit One seeks to lock Ms. Harris in to forever
receiving hundreds or thousands of automated calls, the very result decried by
the FCC.11

11

Credit One’s argument that its Cardholder Agreement allows for revocation – as long as it
is expressed in writing to a specific address - is nothing more than a red herring. Here is why:
In a recorded conversation Ms. Harris clearly told a human representative of Credit One that
she wanted the calls to stop. That human representative responded, saying that “But you don’t
even know why we are calling.” See. Recording of July 27, 2017 (F.PATTERSON_072717_1002A.WAV).
That human representative did not instruct Ms. Harris to submit her request in writing, did
not provide her with the instructions as to the sole method that Credit One would accept such
a request, and did not tell her that her verbal request would not be honored. It is a given that
most consumers do not review or hold on to the fine-print Cardholder Agreements that is
stuffed into the envelope with their new credit card. At no point in any of the 2,500-plus calls
placed by Credit One to Ms. Harris did Credit One ever reiterate those revocation procedures,
or even point Ms. Harris to her Cardholder Agreement for those procedures. As such, any of
those consumers – like Ms. Harris – would not know that the only way Credit One would
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The Ninth Circuit recently addressed revocation of consent with the
benefit of the FCC’s 2015 Order in Van Patten v. Vertical Fitness Group, LLC,
847 F.3d 1037 (9th Cir. 2017), and found the FCC’s conclusion reasonable
under Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467
U.S. 837, 843-44 (1984). See, Van Patten v. Vertical Fitness Grp., LLC, 847
F.3d at 1048 (“It is reasonable for the FCC to interpret the TCPA to permit
revocation of consent”). In Van Patten, the consumer gave her cell phone
number to a gym as part of the gym-joining process, and her cell phone number
was included as part of her gym membership agreement. Van Patten, 847 F.3d
at 1040. The Ninth Circuit nonetheless held that revocation was permissible for
three reasons: “First, such a holding is consistent with the common law principle
that consent is revocable.” Van Patten, 847 F.3d at 1047. “Second, allowing

accept a do-not-call request is in the following specific manner, to the following specific
address:
(c) COMMUNICATION REVOCATION: If you do not want to receive
communications as described in the previous paragraph, you must: (i) provide
us with written notice revoking your prior consent, (ii) in that written notice,
you must include your name, mailing address, and the last four digits of your
Account number; (iii) advise whether you would like communications to
cease via mail, telephone number(s), email, text/SMS, or cease in all forms;
(iv) if you are requesting communications to cease via telephone number(s)
and/or email, please provide the specific phone number(s) and email address;
(v) you must send this written notice to: Attention – Credit One Bank
Customer Service, P.O. Box 98850, Las Vegas, NV 89193-8850. (d) ONLINE
ACCOUNT COMMUNICATIONS: If you do not want to receive
communications previously selected as part of your online account, you must
update your preferences under the “Email and Text Notifications” section to
remove these notifications. We cannot remove these online account
notifications for you.
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consumers to revoke their prior consent aligns with the purpose of the TCPA.
Because the TCPA is a remedial statute intended to protect consumers from
unwanted automated telephone calls and messages, it should be construed in
accordance with that purpose.” Id. “Third, the FCC has stated persuasive
guidance implying that consumers may revoke their consent.” Id.
The absolute right to revocation referenced by the FCC’s 2015 Order has
been repeatedly applied to consent given in the contractual context, by courts
across the country. For example, in Galbreath v. Time Warner Cable, Inc., No.
7:14-CV-61-D, 2015 WL 9450593 (E.D.N.C. Dec. 22, 2015), the district court
found that the FCC’s 2015 Order allowed for revocation of consent which was
obtained via contract. The Galbreath plaintiff had voluntarily provided her cell
phone number to Time Warner Cable (TWC), and contractually agreed to
receive any and all communication that TWC sent her. See id., at *4. In seeking
summary judgment, TWC argued that Galbreath's consent was irrevocable
under North Carolina contract law. See id.
The Galbreath court rejected this argument, in light of the FCC’s 2015
Order: “After all, under the FCC Order, Galbreath remained free to claim her
rights under the TCPA and revoke her express consent, even though she
originally had contractually agreed to receive any and all communication that
TWC sent her. The court reached this conclusion due to the FCC's unqualified
statement in its 2015 Order that ‘callers may not control consumers' ability to
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revoke consent.’ ” Id. at *3, citing 2015 FCC Order at 7995. The Galbreath
court concluded that “although companies like TWC remain free to include
express-consent provisions in contracts with customers, the FCC's 2015 Order
requires companies to accept revocation of consent by ‘any reasonable method,
including orally or in writing.’ ” Id., citing 2015 FCC Order at 7996.
Summary judgment was again denied on these exact facts, in Cartrette v.
Time Warner Cable, Inc., 157 F. Supp. 3d 448, 450 (E.D.N.C. 2016). The
Cartrette plaintiff signed up for cable services, and agreed to a subscriber
agreement which included a paragraph titled, “Robo-Calls,” stating:
“[Defendant] (or persons acting on our behalf) may use automated dialing
systems or artificial or recorded voices to contact you or leave you messages if
you do not answer.” Id., at 450. The Cartrette court noted that while a contract
might expressly obtain a person’s consent to be called on their cellular phones
“such a contract does not prevent a consumer from revoking her prior express
consent pursuant to the TCPA.” Id., at 453.
This identical fact pattern was again raised before the District Court in
Wright v. Target Corp., No. 14-CV-3031, 2015 WL 8751582 (D. Minn. Dec.
14, 2015). The Wright plaintiff signed up for a credit account with Target, and
signed a Joint Account Request and Agreement in which he agreed to be added
to an existing Target credit card account with her wife. Id, at *1. The Agreement
provided, in part, that
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YOU CONSENT TO RECEIVING AUTODIALED AND
PRERECORDED MESSAGE CALLS FROM US, OR THOSE
ACTING ON OUR BEHALF OR TARGET CORPORATION,
ITS AFFILIATES OR THOSE ACTING ON TARGET'S
BEHALF, AT ANY MOBILE TELEPHONE NUMBER YOU
PROVIDE.
See id., at *1.
Directly below the bold-face section quoted above, the Wright plaintiff
provided her phone number. The Agreement further provided that:
COMMUNICATIONS WITH YOU— We or our agents may call
by telephone regarding your Account. You agree that we may place
such calls using an automatic dialing/announcing device. You
agree that we may make such calls to a mobile telephone or other
similar device. You agree that we may, for training purposes or to
evaluate the quality of our service, listen to and record phone
conversations you have with us.
See id.
As in this action, the Wright defendant argued that the plaintiff could not
unilaterally alter the consent term in the parties' credit agreement, because it was
an integral and essential part of the bilateral, written agreement. The Wright
court rejected this argument, instead finding the Third Circuit’s holding in
Gager to be more persuasive: “The Court is persuaded by the reasoning of the
Third Circuit in Gager that the prior express consent to receive autodialed phone
calls is not an essential element of the contractual relationship between the
parties.” Id., at *7. The Wright court found that “the essential terms of the
parties' agreement related to use of the credit card, payments, interest charges,
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and the calculation of fees. The particular form and manner in which Target
could contact Wright was not an essential part of the agreement. Moreover,
noted herein, the Court finds that revocation of prior express consent is
permitted under the TCPA.” Id., at *7.
The notion that contractual consent to be called is somehow different
from other forms of consent that can be revoked was rejected by courts even
before the FCC’s 2015 Order was issued. See e.g., Skinner v. Bluestem Brands,
Inc., No. 3:14-CV-256-CWR-FKB, 2015 WL 4135269 (S.D. Miss. July 8,
2015). In that action, the plaintiff opened a line of credit with the Respondent,
and in doing so, agreed to the following terms:
Consent to Use of Telephone Numbers. You expressly consent
to receiving calls and messages, including autodialed and
prerecorded message calls, from WebBank, Fingerhut, their
affiliates, marketing partners, agents and others calling at their
request or on their behalf, at any telephone numbers that you have
provided or may provide in the future (including any cellular
telephone numbers).
See id., at *2.
The Skinner court reached the same conclusion as the Van Patten,
Galbreath, Cartrette, Wright, Osorio and Gager courts, finding that the consent
granted by this contract could later be revoked. The Skinner court noted that
there was no “legal authority giving parties permission to contract around the
TCPA. If they could, one imagines that every company in the nation—from Dell
Financial and State Farm Bank, to every student loan provider, to every catalog
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sales company—would amend their contracts to require customers to waive
every right their customers currently have. The lack of authority suggests that
no such race to the bottom is permitted.” Id., at *3. The Skinner court noted that
the Third Circuit in Gager “suggests that Skinner's contractual agreement does
not override her rights under federal law.” Id., at *4.
This issue was again presented in Berg v. Verizon Wireless, No. 13-CV1-BBC, 2013 WL 8446598 (W.D. Wis. June 21, 2013). In that action, the court
rejected the notion that consent memorialized in a contract should be treated any
different than regular consent. In that action, the plaintiff consented to receive
calls from Verizon, but later revoked that consent after receiving four to five
calls per day. See id., at *1. Verizon argued that a party’s consent to consent to
calls from an automated dialer “formed a portion of [the] consideration for the
original transaction, and to permit after the fact revocation of consent would be
tantamount to permitting one to take back the consideration upon which the
other party relied on in making the contract.” Id. The Berg court rejected this
argument, holding that:
This argument would be relevant in a contract dispute, though it
would be difficult to maintain that Plaintiff promised to allow
Defendant to call him five times a day using an automated system
simply by listing her cell phone number on the contract. In any
case, this argument is not persuasive for purposes of statutory
construction. Section 227(a)(1)(A) prohibits “any person” from
making “any call” with an automated dialing system to “any
telephone number assigned to a ... cellular telephone service”
without the called party's express consent. Nothing in this broad
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language suggests that consumers who consent initially in the
context of a contractual relationship should be treated differently
under the statute.
See id., at *1.
In this action, Credit One’s Cardmember Agreement contains zero
contractual language saying anything to the effect of “we have obtained your
consent to be called, and you waive your rights to ever revoke that consent.” As
such, when Ms. Harris later chose to exercise her statutory right to orally revoke
that consent, Credit One was prohibited by the TCPA from making any more
autodialed calls to her. Put another way, Credit One’s Cardmember Agreement
does not somehow allow it carte blanche to forever disregard the TCPA once it
was put on notice that Ms. Harris wanted these relentless calls to finally cease.
Even if it did, it would be an illegal term and unenforceable.
The overwhelming weight of legal authority (other than from courts
inside the Second Circuit, legally required to apply Reyes), along with the FCC’s
binding guidance, continue to reject the analysis undertaken by the Second
Circuit in Reyes. For example, in Rodriguez v. Premier Bankcard, LLC, 2018
WL 4184742 (N.D. Ohio Aug. 31, 2018), the court noted that “Reyes is contrary
to the FCC’s 2015 ruling. Again, the FCC cautioned that allowing callers to
designate the exclusive means of revocation ‘materially impairs’ consumers’
rights. 30 FCC Rcd. at 7997. Permitting callers to demand revocation in
writing, for example, arguably would mean that a caller–even one with
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actual knowledge that a consumer has revoked previously-given consent–
would be free to robocall a consumer without facing TCPA liability, despite
the consumer’s repeated reasonable attempts to revoke consent.” Id., at *14.
That is exactly the situation here, where (1) Ms. Harris told Credit One’s
representative to stop the calls, (2) Credit One’s representative acknowledged
or ignored that request, and yet (3) the calls continued unabated.
Just several months ago, in Caserez v. Credit One Bank, JAMS No.
1460003908, the Honorable JAMS Arbitrator Patricia Thompson issued a 15page Order, expressly rejecting the Reyes argument based on this same Credit
One Cardmember Agreement. A copy of the Caserez Order is attached as
Exhibit A, and the Reyes decision is thoroughly analyzed at pages 7-13. As here,
the Caserez Claimant had a Credit One credit card, and asked for the calls to
stop in a telephone conversation with Credit One’s representatives. See id., at 45. Similarly, in Rafailov v. Synchrony Financial, JAMS Reference Number
1425026117 (Sept. 5, 2018), the Honorable Kathleen Roberts denied a Motion
to Dismiss based on Reyes, finding:
I agree that Reyes is contrary to the weight of judicial authority and
FCC guidance, and therefore decline to follow its approach for
substantially the same reasons set forth in Claimant’s opposition to
Respondent’s motion to dismiss. Specifically, I find that a
prohibition on revocation of consent arising from a boilerplate
consent provision would be inconsistent with the FCC’s 2015
ruling that the consumer has the right to revoke consent under the
TCPA, and with the remedial purposes of the TCPA.
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See, Exhibit B.
Here, Ms. Harris told Credit One to stop calling her, and Respondent tries
to gloss over that fact by claiming that she could not revoke consent in such a
manner. However, binding guidance by the FCC – as well as the overwhelming
majority of courts across the country –definitively holds that such revocation is
entirely proper. After September 2016, Credit One knew or should have known
that Ms. Harris wanted these calls to stop.
III.

The Prior Testimony Evidence submitted by Plaintiff should
be relied upon by the Arbitrator in reaching his decision.

During the arbitration hearing, counsel for Credit One objected to the admission
of prior testimony evidence in the form of depositions made by Credit One, its
employees and vendors from prior TCPA litigation. However, Rule 32(a)(8) of
the Federal Rules of Civil Procedure allows the use of deposition testimony
from a separate action if the current action is between the same parties involving
the same subject matter or as allowed by the Federal Rules of Evidence. Federal
Rule of Evidence 804(b)(1) adds that deposition testimony from an earlier
action, whether or not the parties are the same, is allowed if the party against
whom the testimony is offered “had an opportunity and similar motive to
develop the testimony by direct, cross, or redirect examination.” Where, as here,
the deponent is an agent of the party, deposition testimony is admissible under
Rule 801(d)(2) as an admission of a party-opponent. Pinkney v. Winn-Dixie
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Stores, Inc., No. CV214-075, 2014 WL 7272551, at *2 (S.D. Ga. Dec. 17,
2014). The Eleventh Circuit has interpreted these rules together to permit the
use of deposition testimony taken in a different proceeding as long as the party
against whom the testimony is offered “was provided with an opportunity to
examine the deponent.” Nippon Credit Bank, Ltd. v. Matthews, 291 F.3d 738,
750–751 (11th Cir.2002) (per curiam), abrogated on other grounds by Diamond
Crystal Brands, Inc. v. Food Movers Intern., Inc., 593 F.3d 1249 (11th
Cir.2010).
Eleventh Circuit courts have consistently found that the requirement that
the parties be the same in both actions “is not controlling in determining
admissibility. “The main questions as to the admissibility of a deposition
under Rule 32 ... are whether the underlying issues are the same and whether
the party opposing the deposition's admission had adequate motive and
opportunity to develop the witness' testimony as relevant to the case at
hand.” See. Seabolt v. Moore Ingram Johnson & Steele, LLP, No. 1:09-CV1772-JOF-JFK, 2010 WL 11647331, at *2 (N.D. Ga. Nov. 5, 2010) (allowing
deposition testimony from prior case with different party stating that the most
pertinent question regarding the deposition's admissibility is whether
Defendants had an opportunity to examine the deponent relevant to the instant
action.) This standard was applied against Respondent in Baemmert v. Credit
One Bank, N.A., 271 F. Supp. 3d 1043, 1052 (W.D. Wis. 2017), where, as here,
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deposition testimony from a prior case was admitted as evidence by a plaintiff
to show that Credit One used ATDSs to collect a debt.
Similarly, in the present case, Ms. Harris has introduced deposition
transcripts in the form of testimony provided by Credit One employees and its
third party agency vendors. All testimony introduced was provided by Credit
One employees and vendors in other TCPA actions brought against Credit One
during the same time period Ms. Harris received calls from Respondent. N.L. v.
Credit One Bank, N.A., No. 2:17-cv-01512-JAM-DB, 2018 U.S. Dist. LEXIS
191497 (E.D. Cal. Nov. 8, 2018). Given the apparent stonewalling of discovery
by Credit One,12 the admission of prior testimony by Respondent and its vendors
was a useful substitute to further prove the use of ATDSs, which was established
by Credit One’s call log. The deposition testimony as in Beammert was used
during the hearing and relied upon by expert witness Mr. Hansen to show that
Credit One used ATDSs to collect on Ms. Harris’s account.13
While Credit One may once again argue testimony introduced is subject
to a confidentiality order, it cannot overcome the fact that all depositions
introduced here were placed in the public record by Plaintiff Counsel and never
sealed so Credit One has waived these objections. See i.e. Benedict v. Hankook
Tire Co. Ltd., 323 F. Supp. 3d 747, 762 (E.D. Va. 2018) (“the release of

12
13

See. Tr. 18: 8-12
See. Tr. 237: 10-25, 238: 1-21
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information in open trial is a publication of that information and, if no effort is
made to limit its disclosure, operates as a waiver of any rights a party had to
restrict its further use.”); see also In re Time, Inc., 182 F.3d 270, 272 (4th Cir.
1999); Littlejohn v. Bic Corp., 851 F.2d 673, 680 (3d Cir. 1988); Certusview
Techs., LLC v. S & N Locating Servs., LLC, 198 F.Supp.3d 568, 588 n.12 (E.D.
Va. 2016); Phillips v. C.R. Bard, Inc., 3:12–cv–344, 2015 WL 3485039, at *2
(D. Nev. June 1, 2015). No less of an authority than the Supreme Court of the
United States disagrees with Defendant that items covered by a protective order
cannot be disseminated where obtained by other means:
a protective order prevents a party from disseminating only that
information obtained through use of the discovery process. Thus,
the party may disseminate the identical information covered by
the protective order as long as the information is gained through
means independent of the court's processes. In sum, judicial
limitations on a party's ability to disseminate information
discovered in advance of trial implicates the First Amendment
rights of the restricted party to a far lesser extent than would
restraints on dissemination of information in a different context.
Seattle Times Co. v. Rhinehart, 467 U.S. 20, 34, 104 S. Ct. 2199, 2208, 81 L.
Ed. 2d 17 (1984); see also Mine Safety Appliances Co. v. N. River Ins. Co., 73
F. Supp. 3d 544, 578 (W.D. Pa. 2014):
The protective order was entered to govern the exchange of raw
information during discovery and does not even purport to control
the court's use of its seal in the adjudicatory process. While plaintiff
had
the
right
to
place
some
reliance
on
the protective order's prohibition against further dissemination of
the information produced, the protective order did not contain any
provision that enhanced either party's ability to control disclosure
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to third parties beyond the legal basis that the party actually
possessed for claiming the underlying information to be
confidential in the absence of the protective order.
Indeed, all deposition transcripts were introduced to the judicial record and
stamped as such. (See. Pre Hearing Brief Exhibits 2-7). The public's right of
access to judicial proceedings and judicial records is beyond dispute. See Nixon
v. Warner Communications, Inc., 435 U.S. 589, 597, 98 S.Ct. 1306, 55 L.Ed.2d
570 (1978)(The common law presumes a right of the public to inspect and copy
all judicial records and documents.); see also Stone v. Univ. of Maryland Med.
Sys. Corp., 855 F.2d 178, 180 (4th Cir. 1988) (“the First Amendment guarantees
access, on the other hand, access may be denied only on the basis of a
compelling governmental interest, and only if the denial is narrowly tailored to
serve that interest). As a result, in federal court, a party seeking to seal a judicial
record must overcome the strong presumption in favor of access to court records
by demonstrating "compelling reasons" supported by specific factual findings.
The Arbitrator need not get into all of this because Plaintiff obtained the
depositions in question from public court records online, where Defendant has
not had them sealed, so the documents are clearly not protected and are properly
before the Arbitrator for his consideration.
IV.

The Prior Testimony Evidence submitted by Ms. Harris
Definitively Shows Credit One and its Vendors used ATDSs to
dial Ms. Harris.
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During the hearing, it was definitively established that all dialers used by
Credit One and its five vendors were ATDSs subject to the TCPA. Surprisingly,
Mr. Meeks, witness for Credit One, when asked by Arbitrator King if the dialing
systems used by Credit One’s vendors had predictive capabilities and required
no human intervention answered in the affirmative.

See, Tr. 296:19-25
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See, Tr.297: 1-15
In addition, Mr. Hansen, expert witness for Ms. Harris; after a review of
all prior depositions, and his experience as an expert witness in over 200
Telephone Consumer Protection Matters against Credit One testified all
vendors’ systems utilized by Respondent were in fact ATDS’s.14 Moreover, the
prior deposition testimony submitted by Ms. Harris shows that all vendors not
only had predictive dialing capabilities, but also required no human intervention
in their execution.
The first evidence Mr. Hansen reviewed to establish whether or not a call
was made by a dialer or an individual was the call log sheets provided by Credit
One itself. The call logs clearly depicted in the first column a “class” type of
call either “dialer” or “manual.” This type of call was then followed by an
“agency”

name,

“dialer

date”

and

“time”,

credit

“account

id,”

“compdescription,” phone type and call result. From the call logs and data points
provided it was established that all five vendors (Sutherland, Alorica (EGS),
First Contact, iEnergizer and GC Services) were predictive dialers.15, A review
of the data provided by Credit One shows that a total of 665 “dialer” categorized
calls were made to Ms. Harris from September 2016 to July 27, 2019.
(Claimants Pre Hearing Brief - Exhibit. 1).

14
15

See. Tr. 237:20-25; 238:1-16
See, Tr. 218:20-15; 219:1-2
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However both Mr. Meeks and Mr. Hansen testified that the call log data
provided by Credit One is not an accurate depiction of the calls made. Indeed,
Mr. Hansen established that the data provided has been edited or worked.16
Furthering this position, Mr. Meeks testified that the data was a compilation
created for litigation and not the native data provided by its vendors.17
Additionally, the logs do not cover the entire period during which Ms. Harris
was receiving phone calls from Respondent. While the call logs are consistent
with Ms. Harris’s testimony that she asked and told Credit One to stop dialing
her in September of 2016; they are inconsistent with the number of calls
established by the log if we are to take Credit One at their word - that eight calls
a day were placed to Ms. Harris until July 25, 2016.18 If we are to believe that
Credit One called Ms. Harris eight times a day from September 2016 to July 27,
2017 then it naturally follows that 2,512 calls were placed to Ms. Harris in
violation of the Telephone Consumer Protection Act.19
Call logs provided and admissions of Credit One itself at the hearing
prove that calls to Ms. Harris were placed with dialing systems that have
predictive capabilities and are able to dial without human intervention. The prior
testimony submitted and the analysis of Mr. Hansen further bolsters the fact that

16

See, Tr. 212:14-16
See, Tr. 130:5-11
18
See. Tr. 135:8-16
19
314 days elapsed between Mid-September and July 27, 2018 X 8 calls per day – 2,512
Total calls
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all of Credit One’s vendors used ATDSs, which not only have predictive
capabilities but can also dial without human intervention.
Indeed, prior testimony submitted by Ms. Harris of Andrew Balthazar –
Vice President of Compliance at Expert Global Solutions (EGS), which
acquired Alorica in June 2016 found in Jimenez v, Credit One Bank N.A. et al.,
1:17-CV-02844 in the Southern District of New York, clearly shows there was
no human intervention between calls made by agents.20 The testimony further
described debtors after being called waiting for a representative collector at
Alorica. 21 Mr. Balthazar testified to Credit One’s request that all accounts be
auto dialed for efficiency rather than manually dialed.22 Later in his testimony
he also admitted that Alorica’s dialer, while using LiveVox, was on predictive
mode or “LiveVox” predictive solutions.23 A product Mr. Hansen established
was used by First Contact as a predictive dialer.24
The prior testimony submitted by Ms. Harris of Sergey Kolosovskiy –
Senior Vice President of Technology at First Contact on July 13, 2018 in

20

Claimants Pre-hearing Brief Exhibit 7. Relevant portions annexed as Exhibit C, See, Tr.
19:5-9 - EGS acquired Alorica June 2016
21
Claimants Pre-hearing Brief Exhibit 7. Relevant portions annexed as Exhibit C, See, Tr.
40:3-24. – “Q: is the agent of the phone while the calls are being made? [...] A: I don’t
believe so”
22
Claimants Pre-hearing Brief Exhibit 7. Relevant portions annexed as Exhibit C, See Tr.
74:10-12. Tr. 75:7-20. – Credit One wished all accounts be auto dial not manually dialed.
23
Claimants Pre-hearing Brief Exhibit 7. Relevant portions annexed as Exhibit C, See Tr.
145:5-22
24
See, Tr. 138:7-16
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Peppers v. Credit One Bank N.A. et al., 2:17-cv-02190 in the Central District of
Illinois Urbana Division, also clearly shows the presence of an ATDS. Indeed,
he described the lack of human intervention while calls were made to Credit
One debtors in the same time period calls to Ms. Harris took place.25 Mr.
Kolosovskiy went on to testify that calls made during this time were also made
with a LiveVox dialing system while on predictive mode.26 Once again, this is
a product Mr. Hansen established is a predictive dialer.
The testimony at the hearing by Mr. Meeks established that GC Services
utilized an Aspect Dialing system.27 A prior Declaration submitted by Ms.
Harris of Don Hudecek, Senior Products Manager for Aspect Sofware, Inc. in
N.L. v. Credit One Bank, N.A., No. 2:17-cv-01512-JAM-DB, 2018 U.S. Dist.
LEXIS 191497 (E.D. Cal. Nov. 8, 2018) established the Aspect dialing system
has the ability to automatically dial customer provided phone numbers.28 In
addition, prior testimony from Shon Sherman – Compliance Counsel at GC
Services, in the same action, established that during the same time the calls were

25

Claimants Pre-hearing Brief Exhibit 6. Relevant portions annexed as Exhibit D, See Tr.
22:2-25; 23:1-13 – No Human intervention to place calls.
26
Claimants Pre-hearing Brief Exhibit 6. Relevant portions annexed as Exhibit D, See Tr.
32:21-25. Tr. 33:1-4 LiveVox on predictive mode.
27
See, 141:-21-24; 142:1-8
28
Claimants Pre-hearing Brief Exhibit 2. Relevant portions annexed as Exhibit E, See Tr.
2:21-25
-47-

placed to Ms. Harris, GC Services was using the predictive mode, because he
could tell an answering machine was detected during the calls logged.29

The arbitrator need only rely on the call logs provided by Credit One itself
and the testimony of Mr. Meeks and Mr. Hansen at the hearing to establish that
Sutherland Global Services (Sutherland) was using an ATDS while dialing Ms.
Harris.30 A close look at the “Call_Result” field of calls made by Sutherland
show answering machine detection, a key feature in predictive dialers.”31 The
uniform entry of data “Answering machine” and “NML Machine AMD ID”
which Mr. Hansen explains stands for “no message left, and answering machine
detection”

29

establish

the

use

of

a

dialer32

Claimants Pre-hearing Brief Exhibit 4. Relevant portions annexed as Exhibit F See, Tr.
7:1-5; 27:15-25; 28:1-25; 56:7-10
30
See, Tr. 296:19-25; Tr.297: 1-15
31
See, Tr. 214:12:25; 2151-7
32
See, Tr. 215:8-16
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It naturally follows that iEnergizer was also using a predictive dialer. The call
log sheets also clearly indicate under column “class” “dialer” rather than
manual” under the agency name iEnergizer.
In summation, the Arbitrator need not only rely on call logs provided and
the testimony of Mr. Meeks and Mr. Hansen to establish all five vendors were
using an ATDS at the time Ms. Harris was called. No, the prior testimony
supplied by Ms. Harris of Credit One’s various TCPA actions which found
ATDSs were used, at the same time calls to Ms. Harris took place, definitively
establish all vendors used ATDSs which have predictive capabilities and can
dial without human intervention.
V.

Treble Damages Under The Telephone Consumer Protection
Act.

The TCPA provides a basic statutory award of $500 for each call placed
in violation of the statute: “A person or entity may, if otherwise permitted by
the laws or rules of court of a State, bring in an appropriate court of that State
... (B) an action to recover for actual monetary loss from such a violation, or to
receive $500 in damages for each such violation, whichever is greater.” See, 47
USCA § 227(b)(3)(B). The statute also contains a provision allowing for trebled
damages, if the court finds that “the defendant willfully or knowingly violated
this subsection or the regulations prescribed under this subsection….” 47 USCA
§ 227 (b)(3). “The TCPA is essentially a strict liability statute” and as such,
calling parties are liable even for innocent violations of the Act. Alea London
-49-

Ltd. v. Am. Home Servs., Inc., 638 F.3d 768, 776 (11th Cir.), cert. denied, 132
S.Ct. 553, 181 L.Ed.2d 397 (2011); see also, e.g., Branham v. ISI Alarms, Inc.,
No. 12–CV–1012, 2013 WL 4710588 at *8 (E.D.N.Y. Aug. 30, 2013). While
the $500.00 per call is warranted for innocent mistakes of the law, the trebled
damages available under the TCPA are appropriate when the violation is
somewhat more egregious.
This is a case that warrants trebled damages. In this action, Ms. Harris
told Credit One in September, October, November and December that she did
not need these non-stop calls anymore because (1) she did not have the money
to pay her account, that (2) she would pay when she had the money. It is clear
that after September—at the very least November—Credit One clearly knew
that Ms. Harris did not want these communications to continue and that there
was no legitimate reason to keep calling her with up to eight collection calls per
day. Yet, Credit One did not care whether it had a legitimate reason or not. It
wanted its money, and it refused to believe that there was anything wrong with
blasting a customer with that many calls on a daily basis. Indeed, Credit One
continued its barrage even when a partial payment was established:

See, Tr. 58:18-22
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The Defendant’s intentional conduct in using a predictive dialer to call
Ms. Harris’s cellular phone was clearly in violation of the TCPA, and was
further ‘willful’, warranting enhanced damages of $1,500.00 per call. “Most
courts have interpreted the willful or knowing standard to require only that a
party's actions were intentional, not that it was aware that it was violating the
statute.” Davis v. Diversified Consultants, Inc., 2014 WL 2944864, at *6 (D.
Mass. June 27, 2014), citing, Alea London Ltd. v. Am. Home Servs., Inc., 638
F.3d 768, 776 (11th Cir. 2011) (holding that the TCPA requires mere “knowing”
conduct); Harris v. World Fin. Network Nat. Bank, 867 F.Supp.2d 888, 896–97
(E.D.Mich.2012); Sengenberger v. Credit Control Servs., Inc., 2010 WL
1791270 (N.D.Ill. May 5, 2010); Bridgeview Health Care Ctr. Ltd. v. Clark,
2013 WL 1154206 (N.D.Ill. Mar. 19, 2013).
The 2,512 calls made to Ms. Harris after September were all made after
Credit One was specifically told that its calls were not needed anymore because
Ms. Harris acknowledged owing them a debt; she just didn’t have the money to
pay it, and was focused on coping with her Mother’s death, schizophrenic niece,
and grandchildren. Credit One apparently shrugged its collective shoulder and
proceeded to act as if that conversation had never occurred, by immediately
resuming the campaign of eight daily calls per day, every day, for another 10
months. Furthermore, Credit One knew that its vendors were using predictive
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dialers to call its customers.33 Under such facts, there can be no question that
treble damages are warranted in this action.
Judge Hellerstein recently awarded treble damages under closely similar
circumstances in King v. Time Warner Cable, 113 F. Supp. 3d 718, 726–27
(S.D.N.Y. 2015). In that action, the plaintiff signed up for cable services with
TWC and in doing so, agreed to the following terms of service: “We may call
any number you provide to us (or that we issue to you) for any purpose,
including marketing of our Services.... However, if you ask to have your number
placed on our ‘do not call’ list, we will not call you at that number for marketing
purposes....We may use automated dialing systems or artificial or recorded
voices to call you.” Id., at 722. TWC then placed calls to the King plaintiff,
mistakenly attempting to reach a different TWC customer named Luis Perez. In
October of 2013, the King plaintiff called TWC and told them to stop calling
her cellular phone. However, TWC continued to place these calls.
In finding that treble damages were properly awarded for each of the calls
following the October 2013 phone conversation, the King court found that
“After October 3, 2013, TWC had knowledge through its agent that King did
not consent to further robo-calls. Therefore, Defendant's subsequent calls were
knowing violations and treble damages are appropriate.” Id., at 727. TWC
argued against the imposition of trouble damages, claiming that “it is an
33

See, Tr. 157-160, Tr. 157: 22-35, Tr. 138:1-32
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unwitting victim of an unpredictable statute which was not intended to turn
‘what most people think of as an innocuous call to a wrong number’ into large
damages awards. TWC argues that damages would deter legitimate businesses
from reaching out with useful information to customers that wish to be
contacted.” Id. Judge Hellerstein rejected this argument finding that “the statute
is not unpredictable; companies like TWC are on clear notice that autodialing
phones is prohibited by default.” Id. Judge Hellerstein pointed out that TWC
could have still contacted its customer without fear of violating the statute, if it
so wished: “A responsible business in TWC's position might have dispatched a
live agent to reach out to Luiz Perez after the IVR failed to reach him the first
several times…..The responsible company will reduce its exposure dramatically
by taking proactive steps to mitigate damages, while its competitor, who
unthinkingly robo-dials the same person hundreds of time over many months
without pausing to wonder why it cannot reach him, cannot complain about
much higher liability.” Id.
Similar facts were again presented in Echevvaria v. Diversified
Consultants, Inc., 13 CIV. 4980 LAK AJP, 2014 WL 929275 (S.D.N.Y. Feb.
28, 2014). In that action, the plaintiff called the Defendant collection agency
and requested the calls to her cell phone cease. The collection agency continued
to call the Echevarria plaintiff’s phone after that date. The Echevarria court
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accordingly awarded the plaintiff $1,500.00 per call, finding that each call
placed after that the referenced conversation was willful.
The district court in Coniglio v. Bank of Am., N.A., 2014 WL 5366248
(M.D. Fla. Oct. 21, 2014) was similarly faced with a borrower who instructed
his bank to stop calling him. Citing Echevarria, the Coniglio court awarded the
plaintiff $1,051,000.00, calculated at $1,500.00 per call for each call placed
following the request to the caller to cease calling the plaintiff’s cell phone. See
id., at *5.34 The district court in Arbelaez v. Capital Advance Sols., LLC, No.
15-23137-CIV, 2016 WL 2625020 (S.D. Fla. Jan. 20, 2016) expressly agreed
with Coniglio, finding that “Plaintiff has established that Defendant knowingly
and willfully violated the TCPA and that Plaintiff is entitled to treble damages
for all calls received, excluding the first initial call” where the calls continued
even after the defendant was specifically told to stop calling on that first call.
See id., at *1-2. See also, Tacoronte v. Tate & Kirlin Assocs., No. 6:13–cv–331–
Orl37DAB, 2013 WL 5970720, at *8 (M.D.Fla. Nov. 8, 2013) (finding, where
consumer told collection agency on the first call that they had the wrong
number, that “$500 for the first call and $1,500 each for seven additional willful
telephone calls,” to be an appropriate award in light of the defendant's violations

34

The Coniglio judgment was entered on default. After the district court subsequently denied
Bank of America’s motion to vacate the default judgment, the Bank appealed to the Eleventh
Circuit which reversed the denial of that motion. See, Coniglio v. Bank of Am., NA, 638 F.
App'x 972, 973 (11th Cir. 2016). However, the Eleventh Circuit did not disturb or otherwise
call into question the willfulness analysis of the district court.
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of the TCPA): Gambon v. R & F Enterprises, Inc., No. 6:14-CV-403-ORL-18,
2015 WL 64561, at *5 (M.D. Fla. Jan. 5, 2015)(awarding $1,500.00 per call for
each call placed after the Gambon plaintiff requested that he be removed from
Defendant's dialing system).
The same facts were presented in Moore v. Dish Network L.L.C., 2014
WL 5305960 (N.D.W. Va. Oct. 15, 2014). The Moore plaintiff called Dish
Network and requested that the calls cease. Dish Network continued to call,
using a predictive dialer. The Moore court accordingly found that the calls
following the call containing the cease and desist request were placed in willful
violation of the statute, and accordingly awarded treble damages ($1,500 per
call) for those calls. The same result was reached in Harris v World Fin.
Network Nat. Bank, 867 F Supp 2d 888, 891 (ED Mich 2012). The Harris
plaintiff had called back the debt collection agency, and requested that the calls
to her cell phone cease. The Harris court accordingly found that the calls made
to the Harris plaintiff following the aforementioned telephone conversation to
be made in ‘willful’ contravention of the statute. Id. at 896.
The same factors raised in each of the above holdings are present in the
instant action. The record is clear that Credit One started calling Ms. Harris at
least 8 times a day 9 days after she fell behind on payments.35 On or about the
Winter holidays as early as September, Ms. Harris told Credit One: “Stop calling
35

See, Tr. 183:12-24;
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me.

I

am

at

work.

You

are

calling

me

at

work.”

36

See, Tr. 119:1-7. Credit One ignored Ms. Harris pleas to stop several times. Ms.
Harris acknowledged owing this money, but went on to explain why she was
unable to pay it, and when she could begin to do so. When partial payments
were made Credit One continued its barrage of calls to which Ms. Harris told a
representative:

See, Tr. 58:18-22
Adding to Ms. Harris’s frustration were the various numbers Credit One
used. The various numbers rendered her phone useless, as she could not
establish who was calling her and for what purpose. Leaving her with no option
but to save the various numbers to her device:

36

See, Tr. 57: 6-10, Tr.58: 10-11; Tr. 58: 20-22; Tr. 62: 12-21
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See, Tr. 63:11-20
To the extent that Credit One ever had her consent to call her cellular
phone (which was limited to only calls made for a lawful purpose, as explained
above), the September 2016 conversations specifically limited and revoked that
consent. Defendant’s nonchalant refusal to cease its harassment was willful, and
as such, this is a case that warrants trebled damages under the statute.
VI.

Exemplary Damages, Treble Damages and Attorney Fees
under the Georgia Fair Business Practices Act.

Ms. Harris has established a violation of the Georgia Fair Business
Practices Act O.C.G.A. § 10-1-390 et seq.. Georgia’s Fair Business Practices
Act (FBPA) provides a private civil remedy for unfair and deceptive acts or
practices, which harm consumers. O.C.G.A. § 10-1-390 et seq. The Act
generally provides that “[u]nfair or deceptive acts or practices in the conduct of
consumer transactions and consumer acts or practices in trade or commerce are
declared unlawful.” O.C.G.A. § 10-1-393(a). The Act provides a non-exclusive
listing of unfair and deceptive practices, and Georgia law provides that a
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violation of the TCPA is also a violation of the Georgia Fair Business Practices
Act.
A violation of the Georgia FBPA has three elements: (1) a violation of
the Act, (2) causation, and (3) injury. “Additionally, courts have continuously
held "collecting a debt incurred during a consumer transaction could harm the
general consuming public if conducted via deceptive acts or practices and
clearly falls within the parameters of the FBPA." Beeler v. Ditech Fin., LLC,
at *4-5 (M.D. Ga. Aug. 1, 2016). Georgia courts have already held debt
collection practices fall under the FBPA when the debt is incurred during a
consumer transaction. 1st Nationwide Collection Agency, Inc. v. Werner, 288
Ga. App. 457, 458, 654 S.E.2d 428, 430 (2007). “It is the intent of the
[Georgia] General Assembly that such practices be swiftly stopped, and [it]
shall be liberally construed and applied to promote its underlying purposes
and policies.” Ga. Code Ann. § 10-1-391 (Lexis Advance through the 2017
Regular Session of the General Assembly). More specifically, “The purpose of
the Georgia FBPA is to protect consumers against that limited class in conduct
of consumer transactions and consumer acts or practices in trade or commerce
which involve "unfair and deceptive practices" within the consumer
marketplace.” Chancellor v. Gateway Lincoln-Mercury, Inc., 233 Ga. App. 38,
43, 502 S.E.2d 799, 804 (1998).
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The Georgia Fair Business Practices Act provides for a trebling of
damages. O.C.G.A. § 10-1-399. Ms. Harris respectfully requests that the
arbitrator treble the actual/general damages and award as treble/exemplary
damages under the Georgia Fair Business Practices Act. Further, The FBPA
explicitly allows for the awarding of punitive damages. Indeed, "[A] single
instance of an unfair or deceptive act or practice is a sufficient predicate upon
which to base a claim for damages . . . if the public consumer interest would be
served thereby. . . ." Zeeman v. Black, 156 Ga. App. 82, 86 (273 S.E.2d 910)
(1980). Where available, the FBPA's remedies are cumulative of other available
causes of action. Attaway, 144 Ga. App. at 815; O.C.G.A. § 40-8-5 (g)
(1) (penalties of odometer alteration law are "in addition to any other penalty
provided by law"). Crown Ford v. Crawford, 221 Ga. App. 881, 883, 473 S.E.2d
554, 556 (1996) (Emphasis added).
In addition, the FBPA, where a violation has been established, includes
awards for reasonable attorney fees and costs. See O.C.G.A. § 10-1399(d); Galardi v. Steele-Inman, 259 Ga. App. 249, 576 S.E.2d 555 (2002).
In Georgia the FBPA is applied to TCPA cases as it seeks to regulate
generally unregulated business. The TCPA regulates the use of automatic
dialers to call cellular telephone numbers, prohibiting their use in the absence
of an emergency or prior consent of the party. The TCPA does not regulate
collection of debt, nor does it specifically authorize debt collection calls using
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an automatic dialer. Additionally, Georgia courts have already held debt
collection practices can fall under the FBPA when the debt is incurred during a
consumer transaction.
The only statutory requirement for Ms. Harris to recover attorney’s fees
is success in the underlying claim. There is no requirement that Ms. Harris show
bad faith or other fault on the part of Credit One. Accordingly, the Arbitrator
should award the amount which the Arbitrator finds to be a reasonable lodestar
fee.
VII. ATTORNEYS FEES AND COSTS
A. Declaration of Attorney David Prado.
Claimant’s Attorney David A. Prado has submitted a Declaration that he
is an experienced consumer rights litigator who has practiced law for 5 years;
with extensive experience as General Counsel of one of Georgia’s largest
medical collection agencies. (Aff. Attorney Prado). This Declaration shows that
Claimant’s attorney has been awarded his current requested hourly rate in other
cases in this District. (Aff. Attorney Prado).
B. Declaration of Attorney Orion Webb.
Claimant’s Attorney Orion G. Webb has submitted a Declaration that he
is an experienced consumer rights litigator who has practiced law for nearly 5
years. (Aff. Attorney Webb). This Declaration shows that Claimant’s attorney
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has been awarded a comparable hourly rate to that requested in other cases in
Georgia. (Aff. Attorney Webb).
C. The Laffey Matrix as a persuasive guideline for hourly rates.
In addition to the declaration of Claimant’s counsel, the requested hourly
rate is also consistent with the hourly rates under the Laffey Matrix. Judge
Salinas found these rates helpful, but not determinative. Gallardo v. State
Collection Services, Inc., et al. U.S. District Court, N.D. Ga., Civil Action File
No.: 1:16-CV-03740 (Docket No. 27, Oder dated June, 6, 2017), Judge Salinas
determined that David Prado, a consumer’s attorney with 3 years experience at
the time of the award was entitled to a reasonable hourly rate of $275.00. The
Laffey Matrix was developed for use in fee shifting cases in the U.S. District
Court for the District of Columbia.
https://www.justice.gov/usao-dc/file/796471/download
This matrix of hourly rates for attorneys of varying experience
levels and paralegals/law clerks has been prepared by the Civil
Division of the United States Attorney's Office for the District of
Columbia. The matrix is intended to be used in cases in which a
"fee-shifting" statute permits the prevailing party to recover
“reasonable" attorney's fees.
Id. (explanatory note 1, emphasis added). Courts outside of the District of
Columbia have applied the Laffey Matrix hourly rates with local cost of living
adjustments. The U.S. District Court for the Northern District of California
applied the Laffey Matrix, taking note that:
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These figures are, however, tailored for the District of Columbia,
which has a lower cost of living than New York and Los Angeles
(the cities in which class counsel operates). Accordingly, some
adjustment appears appropriate here. To make the adjustment, the
court will use the federal locality pay differentials based on
federally compiled cost of living data. See http://www.opm.gov/
oca/ 07tables/indexGS.asp; In re HPL, 366 F.Supp2d [912, ] 921
[(N.D.Cal. 2005)] (adjusting locality pay differentials based on
the geographical region in which lead counsel's firm operated).
In Re Chiron Corporation Securities Litigation, 2007 U.S. Dist. LEXIS 91140,
19- 20 (N.D.Cal. 2007); see also Communities For Equity v. Michigan Athletic
Association, 2008 U.S. Dist. LEXIS 25640, *38-39 (W.D.Mich. 2008).
Pursuant to the most recent Laffey Matrix, and based upon counsel’s
experience, attorney David Prado could bill at an hourly rate of $322.00.
According to the Federal Office of Personnel Management, the cost of living in
Washington, D.C. (the location for which the Laffey Matrix was originally
intended) has a cost of living factor (or “locality payment”) of 27.10 percent.
(https://www.opm.gov/policy-data-oversight/pay-leave/salaries-wages/salarytables/pdf/2017/DCB.pdf).
The Atlanta metropolitan area has a cost of living factor (or “locality
payment”) of 20.70 percent. (https://www.opm.gov/policy-data-oversight/payleave/salaries-wages/salary-tables/pdf/2017/ATL.pdf). Using the technique of
the Chiron case, the upward or downward adjustment from the Laffey Matrix is
found by taking the difference between the DC locality factor and the applicable
[in this case metro Atlanta] locality factor. This results in a downward
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adjustment of 6.40 percent. This downward adjustment results in a locality
adjusted hourly rate for attorney David Prado of $301.40. The rate requested for
Claimant’s counsel is less than this objective measure. Accordingly,
consideration of the Laffey Matrix indicates that the hourly rates requested in
this matter are reasonable.
In addition to declaration of Claimant’s counsel and the objective Laffey
Matrix, recent fee awards in other Northern District of Georgia FDCPA cases
also support the reasonableness of the Claimant’s hourly rate. In addition to the
specific finding of the reasonableness as to attorney ATTORNEY’s $275.00 per
hour rate in the aforementioned Gallardo, case, Judge Martin in Klucsarits v.
Trauner, Cohen & Thomas, LLP, U.S. District Court, N.D.Ga., Civil Action File
No. 1:06- CV-3049-BBM (Docket No. 11, Order dated March 15, 2007),
determined that the consumer’s attorney with five years’ experience at the time
of the award was entitled to a reasonable hourly rate of $250.00. Id. at 4.
Klucsaritas involved disputed fees after the acceptance of an offer of judgment.
Mr. Webb has recently been awarded $250.00 per hour by judgment
entered in Schmidt v. Maneol, Henry County State Court Civil Action No.
17SV624 (December 21, 2018) and $225.00 per hour in United States District
court civil action on in Jackson v. National Credit Systems, N.D. Ga, Civil
Action File No. 1:16-cv-01029-ODE (Docket No. 55, Order Dated April 26,
2018).
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In Kellysteen Ruffin v. Capital Recovery Associates, Inc., N.D. Ga, Civil
Action File No. 1:04-CV-3809-HTW (Docket No. 16, Order Dated June 7,
2006), attorney O. Randolph Bragg was awarded an hourly rate of $400.00 by
the Honorable Horace T. Ward. Attorney Bragg was an experienced consumer
litigator with approximately 32 years of experience at the time of Judge Ward’s
determination.
The awards in Klucsaritas and Ruffin show that Claimant’s counsel
should be compensated at an hourly rate that falls on the continuum between the
$250.00 awarded to a relatively new attorney with five years of experience in
Klucsaritas and the $400.00 awarded in Ruffin for a thoroughly seasoned
litigator with over thirty years of experience. The 18 years of experience of
Claimant’s counsel falls in between the five years of the attorney in Kluscaritas
and the 32 years of attorney Bragg in Ruffin.
Upon consideration of all the factors discussed above, Claimant urges the
court to find that the reasonable hourly rate for attorney David A. Prado is
$295.00. This is supported by the opinion evidence of Claimant’s counsel
himself and by other Judges in this District. Further, the comparison of objective
criteria such as the Laffey Matrix and recent court awards by Courts in this
District and Division also supports this finding.
Claimant’s counsel maintains detailed billing records. (ATTORNEY
DECLARATION) itemized fee attachment. Claimant’s counsel have reviewed
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their time records and have excluded excessive, redundant or otherwise
unnecessary hours as required by Hensley v. Eckerhart, 461 U.S. 424, 434
(1983). No time was billed for support staff, including time spent by law clerks
performing various research tasks. In this matter Claimant’s counsel reasonably
expended hours.
The Eleventh Circuit held in an FDCPA case that a prevailing consumer’s
attorney fee award “is properly calculated by multiplying the number of hours
reasonably expended on the litigation times a reasonable hourly rate.” Hollis v.
Roberts, 984 F.2d 1159, 1161 (11th Cir. 1993).37 Once the Court has determined
the reasonable hourly rate and the reasonable number of hours, the final fee is
determined by simply multiplying these two factors. In this case the reasonable
lodestar fee should be calculated as follows:
[Hourly Rate of ATTORNEY PRADO] $295.00 X 67.50 [Hours] =
$19,912.50
[Hourly Rate of ATTORNEY WEBB] $295.00 X 41.30 [Hours] =
$12,183.50 ; PA time 5.35 X $115.00 = $615.35
TOTAL: $32,708.00
Accordingly, Claimant respectfully requests that this loadstar amount be

37

The Fair Debt Collection Practices Act, like many other consumer protection statutes, is
fee shifting in nature15 U.S.C. § 1692k(a)(3)
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awarded as attorney’s fees in this matter.
Costs in the prosecution of this claim are allowed pursuant to O.C.G.A.
10-1-399(d). Costs in the amount of $400.00 for the filing fee with the Northern
District of Georgia and $250.00 filing fee with / JAMS, $50.00 to the process
server for process of service, $9.00 in mailings have been expended in the
prosecution of this matter. Lastly, expert witness and court reporting cost were
established at $1,992.00 and $1,861.50 respectively. These cost have been set
forth in the declaration of attorney in support of this Motion for Attorney fees
and Cost.
VIII. SUMMARY OF DAMAGES
WHEREFORE, the Claimant respectfully for an award against the
Respondent in the amounts that follow:
• TCPA STAUTORY DAMAGES: $500 or $1,500 Per call for the
Claimant;
o 2,512 Calls38 ((8 calls per day) X 314 (days)) X 1,500.00 =
$3,768,000.00
OR
o 2,512 Calls ((8 calls per day) X 314 (days)) X $500.00 =
$1,256,000.00

38

The Call Log, reflecting each of these calls, is 13 pages long. While Credit One contends
that ‘only’ 682 calls were made, the call volume was clearly outrageous and abusive in any
case. The call log is not a conclusive and authentic report of all calls made. See. Tr 130: 5-11
Ms. Harris calculates that between 09/15/2016 – 07/27/2017 - 314 (Days) x (8) Calls Per day
= 2,512. See. Tr. 135: 13-18.
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• ACTUAL / GENERAL DAMAGES as the neutral sees fit;
• TREBLED / EXEMPLARY DAMAGES under the Georgia Fair
Business Practices Act as the neutral sees fit;
• ATTORNEY FEES established by the Declarations of attorneys in the
amount of: $32,708.00
• COSTS are established by the Declaration of Attorney David Prado in
the amount of: $4,562.50
The Claimant respectfully prays that the arbitrator will enter judgment in her
favor and against the Defendant for these damages, costs and fees.
IX.

OTHER ISSUES ON WHICH ARBITRATOR MAY NEED
CLARIFICATION

A. Respondent Violated The TCPA By Calling From A List Of
Numbers; A ‘Random Number Generator’ Is Not Required To
Establish Liability Under The Act.
It is undisputed that the calls to Ms. Harris were all made through a
predictive dialer, which calls phone numbers from a list rather than numbers
generated at random. Credit One testified that these calls were all made through
a predictive dialer.39 Ms. Harris’s expert, Jeffrey Hansen, agreed.40 Even
LiveVox, the manufacturer of the dialing system used by First Contact (who
39
40

See, Tr. 159:1-25 Tr.160:1-14.
See, Tr. 215:14-21 Tr. 237: 24-25 Tr. 238:1-21
-67-

made by far the vast majority of the subject calls) swore that its Quick Connect
system had predictive dialing capabilities.41
Given that it has been conclusively established that predictive dialers
were used to make all the calls in this action, it has similarly been proven that
Credit One used ‘an automated telephone dialing system’ to contact Ms. Harris.
As explained at length in pages 3-6 of the Claimant’s pre-hearing brief, the FCC
has conclusively held that predictive dialers are considered to be ‘automatic
telephone dialing systems’ encompassed by the TCPA. This holding is still valid
following the D.C. Circuit’s holding in ACA International v. FCC, 2018 WL
1352922 (D.C. Cir. Mar. 16, 2018)42. See, Claimant’s pre-hearing brief, pages

41

See, Declaration of Sergey Kolososkiy, In house software development at First Contact.
That Declaration was originally obtained in the matter of Nicole Peppers v. Credit One Bank
N.A. et al. 2:17-CV-2190-CSB-EIL, in the Central District of Illinois, and concerned the
dialing system used by Frist Contact, the same vendor who made the vast majority of the calls
in this case. See, Tr. 32:21-25; 33:1-4.
42
In the Plaintiff’s Pre-Hearing Brief, the Plaintiff discussed the holdings of Reyes v. BCA
Financial, 2018 WL 2220417 (FLSD May 14, 2018), Swaney v. Regions Bank, No. 2:13-CV00544-JHE, 2018 WL 2316452 (N.D. Ala. May 22, 2018), McMillion v. Rash Curtis &
Associates, No. 16-CV-03396-YGR, 2018 WL 3023449, at *3 (N.D. Cal. June 18, 2018),
Ammons v. Ally Financial, Inc., No. 3:17-CV-00505, 2018 WL 3134619 (M.D. Tenn. June
27, 2018). Each of these cases concluded that the FCC’s holdings in 2003, 2008 and 2012 –
deciding that predictive dialers are encompassed by the TCPA – are still valid. Those rulings
have since been joined by
• Pieterson v. Wells Fargo Bank, N.A., No. 17-CV-02306-EDL, 2018 WL 3241069, at
*3 (N.D. Cal. July 2, 2018),
• O'Shea v. Am. Solar Sol., Inc., No. 3:14-CV-00894-L-RBB, 2018 WL 3217735, at *2
(S.D. Cal. July 2, 2018),
• Abante Rooter and Plumbing, Inc., v. Alarm.Com Incorporated, No. 15-CV-06314YGR, 2018 WL 3707283, at *6 (N.D. Cal. Aug. 3, 2018),
• Somogyi v. Freedom Mortgage Corporation, No. CV 17-6546 (JBS/JS), 2018 WL
3656158 (D.N.J. Aug. 2, 2018), and
• Sieleman v. Freedom Mortgage Corporation, No. CV 17-13110, 2018 WL 3656159,
at *3 (D.N.J. Aug. 2, 2018).
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6-17. As such, these calls violated the TCPA, even if they did not use a random
number generator. See, Reyes v. BCA Fin. Servs., Inc., 312 F. Supp. 3d 1308,
1320 (S.D. Fla. 2018)(“In 2012, the FCC again revisited the definition of an
ATDS and explained that the Commission has emphasized that the term ATDS
‘covers any equipment that has the specified capacity to generate numbers and
dial them without human intervention regardless of whether the numbers
called are randomly or sequentially generated or come from calling lists’
”); Mey v. Venture Data, LLC, 245 F. Supp. 3d 771, 789 (N.D.W. Va. 2017)(“A
system qualifies as an ATDS if it has the ‘capacity’ to automatically dial
numbers from a stored list, even if it is not presently used for that purpose”);
Legg v. Voice Media Grp., Inc., 20 F. Supp. 3d 1370, 1375 (S.D. Fla. 2014)
(noting that in its 2003 Order “the FCC clearly expressed that an ATDS is
defined by the capacity to dial numbers without human intervention, for
example by calling numbers stored in a database”).
B. Credit One Called Ms. Harris Using Equipment That Has The
Demonstrated Ability To Generate Random Numbers And To Dial
Those Numbers.
Even though Ms. Harris need not prove that a predictive dialer has the
capacity to randomly generate phone numbers, she proved exactly that in the
course of this action. Five Vendors were used to call Ms. Harris’s cellular
phone: the Aspect dialing system (used by iEnergizer and GC Services) and the
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LiveVox system (used by EGS (Allorica) and First Contact). Both of those
systems, however, are essentially computer programs.
Jeffrey Hansen, Claimant’s expert witness, definitively testified that the
computer systems used by the Respondents to access both the Aspect and
LiveVox systems all have the inherent ability to automatically and randomly
generate numbers.43 As the Circuit Courts unanimously agree, that ability to
generate random numbers means that these systems clearly have the “capacity
to store or produce telephone numbers to be called, using a random or sequential
number generator.” 47 USC § 227(a)(1)(A).

See also, ACA Int'l v. Fed.

Commc'ns Comm'n, 885 F.3d 687, 696 (D.C. Cir. 2018)(“Consequently, the
question whether equipment has the “capacity” to perform the functions of an
ATDS ultimately turns less on labels such as ‘present’ and ‘potential’ and more
on considerations such as how much is required to enable the device to function
as an autodialer: does it require the simple flipping of a switch, or does it require
essentially a top-to-bottom reconstruction of the equipment?”); King v. Time
Warner Cable Inc., 894 F.3d 473, 481 (2d Cir. 2018)(“we conclude that the term
‘capacity’ in the TCPA’s definition of a qualifying autodialer should be
interpreted to refer to a device’s current functions, absent any modifications to
the device’s hardware or software. That definition does not include every
smartphone or computer that might be turned into an autodialer if properly
43

See, Tr., 217:11-25; 219:1-25-11; 220:1-25.
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reprogrammed, but does include devices whose autodialing features can be
activated, as the D.C. Circuit suggested, by the equivalent of ‘the simple flipping
of a switch.’ ”).
The mere fact that the dialing system only has the ability to dial numbers,
and that the host computer only has the ability to generate random numbers does
not change the analysis here. The FCC has made clear that the test is not whether
one piece of equipment has both the capability to generate random numbers, and
to dial those numbers. See, In the Matter of Rules and Regulations Implementing
the Tel. Consumer Prot. Act of 1991, 30 FCC Rcd. 7961, 2015 WL 4387780
(2015). In that action, the FCC was faced with a Petition where the callers
argued “that their equipment should not be considered an autodialer because
neither system, acting independently, has the capacity both to store or produce
numbers, and dial those numbers as required by the TCPA.” See id., at 7978,
2015 WL 4387780 at *9. The FCC flatly rejected this approach:
We conclude that such equipment can be deemed an autodialer
if the net result of such voluntary combination enables the
equipment to have the capacity to store or produce telephone
numbers to be called, using a random or sequential number
generator, and to dial such numbers. The fact that two separate
entities have voluntarily entered into an agreement to provide such
functionality does not alter this analysis. As one commenter notes,
this conclusion is consistent with the statutory language and prior
Commission interpretations of the TCPA. The TCPA uses the
word “system” to describe the automated dialing equipment that is
defined in section 227(a)(1) of the Act. The Commission noted, in
concluding that a predictive dialer meets the definition of an
autodialer, that “[t]he hardware, when paired with certain
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software, has the capacity to store or produce numbers and dial
those numbers.” As a result, the Commission has recognized that
various pieces of different equipment and software can be
combined to form an autodialer, as contemplated by the
TCPA. The fact that these individual pieces of equipment and
software might be separately owned does not change this analysis.
See, 2015 FCC Order, 30 FCC Rcd. 7978, 2015 WL 4387780 at *10.
As described at the hearing, the computers which are needed to access the
Aspect and LiveVox systems all inherently have the ability to generate random
or sequential 10-digit phone numbers. There is no question that the Aspect and
LiveVox systems each have the ability to automatically dial those randomly
generated phone numbers without any human intervention.44 Indeed, this is their
entire raison d'être. As such, the Claimant has clearly shown that the predictive
dialers used to call her are encompassed with the TCPA’s calling restrictions.
As a final note, it is not required under the TCPA for the random number
generation capability – or the predictive features of the dialing system - to have
actually been used by the dialing system. Instead, the sole question is whether
the system has the ability to generate and dial numbers in such a manner. See.,
e.g., Satterfield v. Simon & Schuster, Inc., 569 F.3d 946, 951 (9th Cir.
2009)(under the TCPA, “a system need not actually store, produce, or call
randomly or sequentially generated telephone numbers, it need only have the

44

See, Tr. 179:4-12.
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capacity to do it”). In this question, it has been conclusively established that this
system, as a whole, absolutely has this capacity.45
X.

Conclusion.

It is respectfully submitted that Ms. Harris is entitled to an award of
statutory and enhanced damages under the TCPA, along with the damages, fees
and costs available under the Georgia FBPA. Credit One callously and
indifferently ignored the pleas of a grieving daughter who institutionalized her
niece of schizophrenia and cared for two autistic grandchildren, and instead
willfully blasted her with 2,512 calls, at a rate of eight times a day. There is no
reality where such a number of calls is reasonable to be placed by anybody, to
anybody. Accordingly, Credit One should be punished in a manner that would
force it to actually consider changing its ways in the future, something
regardless of how many TCPA matters are brought by consumers, it has thus far
refused to do.
RESPECTFULLY SUMITTED, this May 6, 2019
/s/David A. Prado
David Prado, Esq._
Attorney Bar No.: 876286
Attorney for Plaintiff Sandra Harris
The Prado Law Firm, LLC
3056 Greyfield Pl
Marietta GA 30067
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Email: Dprado@ThePradoLawFirm.com
45

See, Tr. 237:20-25; 238:1-17
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