A\

Policy Briel 2.

October 3,2017 - No. 18 ol ot

THE NON-PARTISAN SOLUTION TO

THE CIVIL RIGHTS ISSUE OF OUR AGE

The Compact For America Balanced Budget Amendment

® By Nicholas C. Dranias, JD
and Harold R. DeMoss lll, CPA!

Introduction

The issue of the runaway national debt is not a political or partisan issue. Fu-
ture generations are being forced to pay the bill for our policy choices. If current If current trends
trends continue, it will only be a few more years before much, if not most, of the
federal government’s budget will be allocated to debt service. This denies future CcoO ntinue, it will on |y

generations the right to self-governance. That’s a civil rights issue. It is time to b £
treat the national debt the same way as we have addressed other civil rights is- € alewmore yea rs

sues. before much, if not

The Constitution has been amended five times to protect the right of self-gov-
ernance in our political system. The Fifteenth Amendment protected the right to most , Of the federal
vote regardless of race. The Nineteenth Amendment established the right of vote ,
of women. The Twenty-Third Amendment assigned electors to Washington, DC, 80Ve rnme nt S b u dgEt
allowing it to participate in the Electoral College and effectively giving residents will be allocated to
the right to vote for the President. The Twenty-Fourth Amendment abolished
poll taxes that impeded the right to vote. The Twenty-Sixth Amendment reduced debt service.
the voting age to 18 from 21.
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These amendments recognized the systemic flaw of denying
representation on the basis of race, gender, DC residency, inabil-
ity to pay a poll tax, and age (when you're old enough to fight
and die for your country). Why? Because the people best able
to protect their civil rights are those whose rights are at stake.
Protecting civil rights requires self-governance.

But what about the amendment that is missing — the one
that prevents unlimited debt spending by Congress? And
what about future voters? What about those who are going to
be burdened with our $20+ trillion and growing national debt;
whose policy options are going to be limited by the $200
trillion in unfunded promises made on the basis of limitless fed-
eral borrowing; whose income and wealth will be seized by tax-
ation compelled by decisions made long ago without their input?

The fiscal calamity we are delivering to our kids and future
generations will deprive them of their right to self-governance
just as assuredly as did the poll tax and age, race and gen-
der-based voting restrictions deny civil rights to so many oth-
er groups. They face the same systemic flaw - a political system
that impacts them in fundamental and permanent ways without
their input; a political system in which citizens are forced to rely
entirely on the good will of current voters to protect their in-
terests. Given our nation’s history of fixing systemic failures of
self-governance, it is not justifiable to do nothing in the face of
this injustice.

Our Constitution was designed from the perspective of em-
bedding governance principles that could last for an eternity.
The rights of children and future generations are properly rel-
evant to its design. But there is no time machine to transport
future voters to present day voting booths. No amendment can
protect the right of self-governance for future voters in the same
way that previously excluded groups have been protected. For-
tunately, there is a proxy: the Balanced Budget Amendment at
the heart of the Compact for a Balanced Budget.

By preventing unlimited spending, the Amendment would
stop representatives of current voters from endlessly sending the
debt bill for their policy choices to our kids and future genera-
tions. It would end unlimited taxation without representation.
It would protect the policy options of future voters from being
limited by a mortgage they never signed.

In short, the Compact’s Balanced Budget Amendment would
do nothing less than protect the right of our children and future
generations to self-governance. That’s why the “payload” of the
Compact for a Balanced Budget should appeal to people of good
will on both sides of the aisle.

For the first time, a balanced budget amendment has been
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designed that overcomes the legitimate concerns that have been
expressed about past amendment drafts over the past 40 years.
As discussed in the following pages, the Compact’s amend-
ment cannot be cheated using any known method of budgetary
gamesmanship. Equally important, the amendment avoids the
inherent conflict of interest involved in giving Congress control
over its borrowing capacity, in which most other draft amend-
ments have authorized Congress to decide when to increase its
borrowing capacity or otherwise to deviate from a balanced bud-
get requirement. After all, a debt limit that is controlled by the
debtor is no limit at all. The consequence of a debtor-controlled
debt limit is that nothing is prioritized because everything can
be funded with debt. This conflict of interest is eliminated by
the Compact’s amendment through repositioning the states to
exercise oversight over any increase in an otherwise fixed consti-
tutional debt limit. Under the Compact’s amendment, Congress
can only increase the specified constitutional debt limit with the
rapid approval of a majority of the state legislatures. This ensures
transparency and a broad national consensus must be secured
before any additional borrowing capacity is obtained by Con-
gress.

An interstate compact is used to advance and ratify this pow-
erful, nonpartisan amendment because the Compact approach
makes advancing constitutional amendments to the U.S. consti-
tution from the states eminently plausible. It does this by consol-
idating into a single enactment joined by 38 states all of the leg-
islative acts involved in originating a constitutional amendment
from the states under Article V of the U.S. Constitution. It also
consolidates all the stages of the amendment process that Con-
gress controls into a single resolution passed once with simple
majorities and no presidential presentment. This cuts the time
and resources needed to originate a balanced budget amend-
ment from the states dramatically. The Compact approach al-
lows for the specification of the text of the amendment to be
advanced by the limited convention it organizes under Article V
of the U.S. Constitution - avoiding the very difficult sales pitch
that “we have to organize a convention to find out what it might
propose.”

A Balanced Budget Amendment

is Desperately Needed

It is politically impossible to protect the right of self-gov-
ernance of future generations when the Constitution as it
currently exists entrusts the federal government with an un-
limited credit card. The proof of this proposition is evident
from all relevant data.
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The national debt stands at $20.2 trillion B $159k for each household in the U.S.;
($20,181,984,148,961.74) as of September 22, 2017.% This is B 105% of the U.S. gross domestic product;
approximately: B 550% of annual federal revenues.’

B $61.5k for each person living in the U.S,;

The use of debt by the federal government has increased exponentially* over time.’
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As a result, we are at historic levels of debt relative to GDP.°
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This is clear evidence of an underlying system failure. Specifically, the runaway national debt is the natural and inevitable
result of empowering elected officials to borrow and spend money at little or no immediate cost to current voters. Such au-
thority both creates an overwhelming political incentive to promise anything to get elected and the perverse ability to deliver
on such promises—until the system crashes.

There is a real risk of a system crash because the capacity to engage in limitless debt spending has fueled what certainly ap-
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pears to be unsustainable promises of unfunded liabilities, with a present value estimated in excess of $200 trillion.” Indeed,

debt levels in all sectors are out-of-control, far exceeding our gross domestic product, which strongly cautions the federal

government to be preparing for the possibility of another major bubble bursting in the economy. Yet, the debt spending

continues unabated.?
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The national debt continues to grow despite the fact that the
risks of excessive sovereign debt are well-understood. They in-
clude:

B reduced future national income and living standards;

B reductions in spending on government programs;

B higher marginal tax rates;

B higher inflation that increases future budget deficits
and decreases the purchasing power of citizens” savings and
income;

B restricted ability of policymakers to use fiscal policy to re-
spond to unexpected challenges, such as economic downturns
or international crises;

B Josses for mutual funds, pension funds, insurance
companies, banks, and other holders of federal debt; and

B increased probability of a fiscal crisis in which investors
would lose confidence in the government’s ability to manage
its budget, and the government would be forced to pay much
more to borrow money.’

In 2012 and 2013, respectively, the Journal of Economic Per-
spectives and the Political Economy Research Institute at the
University of Massachusetts, Amherst, each published papers
about the economic consequences of government debt.' They
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agreed based on extensive research that countries maintaining
national debts above 90% of GDP depress real annual economic
growth by more than a third (in the 2012 paper) and as much
as nearly half (in the 2013 paper) as compared to countries with
debt under 90% of GDP. Because of the compounding of eco-
nomic growth, this calculation translates to millions of lost jobs
and trillions of dollars of lost wealth over time. Many economists
believe the likely driving factor is the diversion of resources from
a more efficient private sector to a less efficient public sector. The
national debt today stands well above 90% of GDP. And yet, the
fact that excessive debt kills jobs and economic growth has not
stopped the exponential growth of the national debt.

In view of these tremendous risks, in the American politi-
cal context, the federal government is a radical outlier when it
comes to constitutional limitations on debt. At least 44 states
have constitutional balanced budget requirements or debt lim-
its. The fact that excessive debt denies future generations policy
choices has not stopped the exponential growth of the national
debt. No debtor, especially a sovereign debtor that responds to
political incentives (the need to ingratiate current voters), can be
trusted to behave responsibly over time with unilateral control
over unlimited borrowing capacity. This is why the overwhelm-
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ing majority of states have adopted constitutional amendments
or provisions requiring a balanced budget amendment or lim-
itations on the use of sovereign debt. It is why states typically do
not even allow school districts to issue bonds without a popular
referendum. Indeed, the lesson to learn from state and local ex-
perimentation with sovereign debt is that no parchment barrier
short of a fundamental law that limits the use of sovereign debt
can counteract the systemic tendency by elected officials to abuse
a government’s borrowing capacity.

The Compact's Balanced Budget Amendment

It is reasonable to infer that most constitutional balanced bud-
get requirements would, at a minimum, establish political high
ground that favors advocates of more prudent fiscal policy. As
we have seen in the states, the political high ground such re-
quirements establish can have very positive effects by minimiz-
ing unsustainable spending policies." For this reason, just about
any balanced budget amendment proposal is likely to be a net
positive for public policy when compared to the status quo. They
are all “needed” in this sense. But we don't have to settle for just
any amendment. The Compact approach ensures that the ulti-
mate balanced budget amendment to the U.S. Constitution will
have more teeth than simply serving to enable advocates of fiscal
responsibility to seize the political high ground.

The balanced budget amendment advanced by the Compact
has been over 5 years in the making. The Compact’s amendment
was designed from day one to address the valid concerns over
potential impacts of a balanced budget amendment that have
been the subject of testimony before this committee for the past
40 years. The Amendment recognizes that a balanced budget is
not an end-in-itself. It is a measure of fiscal responsibility, the en-
forcement of which is meant to prevent the abuse of borrowing
capacity. Advocates of balanced budget amendments recognize
that unrepresented future generations are at great risk of bad debt
policy decisions under a regime that allows limitless borrowing.
The real goal of a balanced budget amendment, therefore, is to
impose a constitutional limit on the use of sovereign debt in or-
der to protect future generations from unsustainable debt-fueled
spending that, at best, threatens taxation without representation
and, at worst, third world economic devastation. The goal is not
bookkeeping symmetry.

Perhaps the greatest concern about any Balanced Budget
Amendment from a constitutional design perspective is enforce-
ment. The reality is that state-level compliance with balanced
budget requirements and debt limits has been partial and un-
reliable.

Compact For America Educational Foundation | compactforamerica.org
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For example, the backbone of most state constitutional
balanced budget or debt limit requirements consist of a fiscal
year limit based on revenue and spending estimates. Like any
economic forecast by a governmental body, those estimates
are subject to substantial error and political manipulation.
The fairly routine discovery of the inaccuracy of budget pro-
jections in the states, in turn, creates significant political and
legal pressure to find ways to evade constitutional balanced
budget or debt limit requirements.

Such pressure is often accommodated by members of the
state judiciary in decisions that interpret key terms used in
state constitutional balanced budget requirements and debt
limits, such as the definition of debt itself, to exclude from
any constitutional limitation: (a) the short-term nonpayment
of obligations, (b) the issuance of special fund debt, (c) so-
called moral obligation no-recourse bonding (which still has
an implicit guarantee), and (d) the incurrence of liabilities.

Over the years, these judicial decisions have enabled state
governments or their special funds, instrumentalities and
political subdivisions to engage in as much borrowing as the
political and financial market will bear through: (a) delaying
payment of obligations into the next fiscal year through bud-
get “rollovers,” (b) the sale of state assets through sale-lease-
back schemes, (c) the “floating” of warrants or outright issu-
ance of IOUs, (d) the diversion of receipts meant for pension
or other programs involving incurred liabilities or quasi-trust
fund obligations; and (e) the creation of special purpose in-
strumentalities to handle borrowing for what would other-
wise be debt-limited general fund expenditures.

There is every reason to believe the federal government it-
self would face similar compliance problems should it adopt
a constitutional balanced budget or debt limit requirement
that did not compensate for these evasion tactics. In fact, the
federal government’s constitutional authority to coin money
and its close relationship to the fiat money Federal Reserve
banking system creates an additional evasion risk foretold by
reports of officials in the previous Obama Administration
proposing the minting of a trillion dollar coin to repay the
federal debt. Unlike in the states, it would be possible (with
a few statutory tweaks) for the federal government to sim-
ply coin the money it needs to balance the budget, or en-
gage in other monetary policy manipulations with similar
effect. A well-designed federal constitutional balanced bud-
get amendment or debt limit requirement should counteract
these possibilities.

As discussed in more detail below, the Compact’s amend-




ment has been designed to deter the foregoing evasion tac-
tics, which threaten the efficacy of most other amendment
proposals.’ Its core is a “pay-as-you-go” spending limit cou-
pled to a line of credit in a specific amount. Spending is lim-
ited to tax cash flow or unencumbered cash flow (such as
proceeds from mineral rights sales) plus whatever borrowing
capacity is left in the line of credit. Unauthorized borrowing
is deemed “void,” which will deter bond markets from par-
ticipation in the issuance or purchase of illegal debt (if any
should be issued). Flexibility is provided by an initial borrow-
ing cushion of 5% above the outstanding debt on ratification,
a referendum process whereby a simple majority of state leg-
islatures must approve additional borrowing capacity in 60
days, and an impoundment process whereby spending must

be curtailed and reprioritized when 98% of available borrow-
ing capacity is utilized. To minimize the risk of overshooting
revenue increases, the amendment imposes a default rule of
requiring two-thirds of each House of Congress to pass any
new or increased income or sales tax, but it expressly or im-
plicitly excepts from this default rule: 1) revenue increases
from a new consumption tax that completely replaces the
income tax; 2) revenue increases from closing tax loopholes;
and 3) revenue increases from imposts and duties. The tax
limit is designed to channel any revenue increase to the areas
where it will do the least harm—i.e., with greater reliance on
consumption taxes or flatter taxation. The actual text of the

Compact’s balanced budget amendment is presented below.

THE BALANCED BUDGET AMENDMENT

Section 1. Total outlays of the government of the United States shall not exceed total receipts of the government of the
United States at any point in time unless the excess of outlays over receipts is financed exclusively by debt issued in strict
conformity with this article.

Section 2. Outstanding debt shall not exceed authorized debt, which initially shall be an amount equal to 105 percent of
the outstanding debt on the effective date of this article. Authorized debt shall not be increased above its aforesaid initial
amount unless such increase is first approved by the legislatures of the several states as provided in Section 3.

Section 3. From time to time, Congress may increase authorized debt to an amount in excess of its initial amount set by
Section 2 only if it first publicly refers to the legislatures of the several states an unconditional, single subject measure
proposing the amount of such increase, in such form as provided by law, and the measure is thereafter publicly and un-
conditionally approved by a simple majority of the legislatures of the several states, in such form as provided respectively
by state law; provided that no inducement requiring an expenditure or tax levy shall be demanded, offered or accepted
as a quid pro quo for such approval. If such approval is not obtained within sixty (60) calendar days after referral then the
measure shall be deemed disapproved and the authorized debt shall thereby remain unchanged.

Section 4. Whenever the outstanding debt exceeds 98 percent of the debt limit set by Section 2, the President shall
enforce said limit by publicly designating specific expenditures for impoundment in an amount sufficient to ensure out-
standing debt shall not exceed the authorized debt. Said impoundment shall become effective thirty (30) days thereafter,
unless Congress first designates an alternate impoundment of the same or greater amount by concurrent resolution,
which shall become immediately effective. The failure of the President to designate or enforce the required impound-
ment is an impeachable misdemeanor. Any purported issuance or incurrence of any debt in excess of the debt limit set
by Section 2 is void.

Section 5. No bill that provides for a new or increased general revenue tax shall become law unless approved by a two-
thirds roll call vote of the whole number of each House of Congress. However, this requirement shall not apply to any
bill that provides for a new end user sales tax which would completely replace every existing income tax levied by the
government of the United States; or for the reduction or elimination of an exemption, deduction, or credit allowed under
an existing general revenue tax.

Section 6. For purposes of this article, “debt” means any obligation backed by the full faith and credit of the government
of the United States; “outstanding debt” means all debt held in any account and by any entity at a given point in time;
“authorized debt” means the maximum total amount of debt that may be lawfully issued and outstanding at any single
point in time under this article; “total outlays of the government of the United States” means all expenditures of the
government of the United States from any source; “total receipts of the government of the United States” means all tax
receipts and other income of the government of the United States, excluding proceeds from its issuance or incurrence of
debt or any type of liability; “impoundment” means a proposal not to spend all or part of a sum of money appropriated
by Congress; and “general revenue tax” means any income tax, sales tax, or value-added tax levied by the government of
the United States excluding imposts and duties.

Section 7. This article is immediately operative upon ratification, self-enforcing, and Congress may enact conforming
legislation to facilitate enforcement.
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This language codifies a five-point plan for fixing the na-
tional debt.

First, the amendment ensures the federal government
cannot spend more than available cash from taxes (and pro-
ceeds not originating from the incurrence of debt and liabili-
ties), with the sole exception of borrowing under a fixed debt
limit."* Section 1 of the proposed amendment states, “Total
outlays of the government of the United States shall not ex-
ceed total receipts of the government of the United States at
any point in time unless the excess of outlays over receipts is
financed exclusively by debt issued in strict conformity with

» «

this article” “Total outlays” is expressly defined as “total ex-
penditures.”

Second, the amendment imposes a limit on the amount of
federal debt."* Section 2 of the proposed amendment states,
in relevant part, “Outstanding debt shall not exceed autho-

rized debt, which initially shall be an amount equal to 105

balances the President’s ability to abuse his impoundment
power by empowering simple majorities of Congress to over-
ride impoundments within 30 days without having to repeal
the underlying appropriations (which is currently the only
way Congress can respond to abusive presidential impound-
ments short of litigation). Specifically, once the President
puts proposed impoundments on the table, Section 4 pro-
vides, “Said impoundment shall become effective thirty (30)
days thereafter, unless Congress first designates an alternate
impoundment of the same or greater amount by concurrent
resolution, which shall become immediately effective"”
Fourth, if new revenue streams are needed to avoid bor-
rowing beyond the debt limit, the amendment would ensure
all possible spending cuts are considered first. It does this
by requiring abusive tax measures (new or increased sales or
income taxes) to secure supermajority approval from each
house of Congress.' It reserves the current simple majority

By requiring spending impoundments when 98 percent of the debt limit
is reached, the proposed amendment would ensure spending is reduced
long before borrowing reaches its debt limit, preventing any default on

obligations.

percent of the outstanding debt on the effective date of this
article” In other words, assuming $20 trillion of outstanding
debt at the time of ratification, the federal government’s line
of credit will be fixed initially at $21 trillion. The additional
$1 trillion borrowing cushion would provide approximately
18 to 24 months of borrowing capacity based on current an-
nual deficit rates ($500 to $650 billion per year). This cush-
ion would give Congress a transition period to adjust to debt
scarcity and to develop and plan for the necessary debt in-
crease request that must be made to the state legislatures."
Third, by requiring spending impoundments when 98
percent of the debt limit is reached, the proposed amend-
ment would ensure spending is reduced long before bor-
rowing reaches its debt limit, preventing any default on ob-
ligations.'® Section 4 of the proposed amendment provides,
in relevant part, “Whenever the outstanding debt exceeds
98 percent of the debt limit ... the President shall enforce
said limit by publicly designating specific expenditures for
impoundment in an amount sufficient to ensure outstanding
debt shall not exceed the authorized debt” It also checks and
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rule for new or increased taxes only for completely replacing
the income tax with a non-VAT sales tax (“fair tax” reform),
repealing existing taxation loopholes (“flat tax” reform), and
increasing tariffs (the Constitution’s original primary source
of federal revenues). Any push for new revenue through
these narrow channels would generate special-interest push-
back, strongly incentivizing spending cuts before taxes are
raised—but reasonably keeping the opportunity for targeted
simple-majority revenue increases as an option.

Fifth, if borrowing beyond the debt limit proved truly nec-
essary, the proposed amendment eliminates the conflict of
interest involved in Congress having the power to increase
its credit unilaterally. Instead, the amendment would give the
states and the people the power to impose outside oversight
by requiring a majority of state legislatures to approve any
increase in the federal debt limit within 60 days of a congres-
sional proposal of a single-subject measure to that effect.”
Specifically, Section 3 provides, “From time to time, Con-
gress may increase authorized debt to an amount in excess
of its initial amount set by Section 2 only if it first publicly




refers to the legislatures of the several states an uncondition-
al, single subject measure proposing the amount of such in-
crease, in such form as provided by law, and the measure is
thereafter publicly and unconditionally approved by a sim-
ple majority of the legislatures of the several states, in such
form as provided respectively by state law; provided that no
inducement requiring an expenditure or tax levy shall be
demanded, offered or accepted as a quid pro quo for such
approval” Further, “If such approval is not obtained within
sixty (60) calendar days after referral then the measure shall
be deemed disapproved and the authorized debt shall there-
by remain unchanged.”

It is important to underscore that the proposed amend-
ment does not include any emergency spending or bor-
rowing loopholes because of the flexibility made possible
through the built-in line of credit. Once the Compact’s bal-
anced budget amendment is in place, all Congress would
need to do is make sure to pay down its debt during good
times, and it would enjoy a huge and continuous line of
credit that could cover any war or emergency. If additional
borrowing beyond the initial debt limit were somehow truly
necessary, there would be plenty of time for Congress to ask
the states to approve an increase in the debt limit. Current
tax cash flow is adequate to allow for dramatic increases in
discrete spending priorities; by redirecting available funds,
the President or Congress could double or even triple cur-
rent military expenditures without additional borrowing. A
sudden demand for emergency expenditures thus could be
handled through the temporary reallocation of existing cash
flows while a longer-term borrowing proposal is submitted
for consideration by a majority of state legislatures. If Con-
gress ultimately could not persuade 26 state legislatures to
approve such additional borrowing, that should be reason
enough to stop the proposed spending.

The basic reason for state oversight is that we must strike
at the root of our national debt problem by ensuring that the
federal government debtor is not free to write itself blank
checks with a line of credit it alone determines. Assigning
that intervention responsibility to the states is consistent
with the Constitution’s original design, which gave the states
control over the U.S. Senate. Moreover, securing approval
from a majority of state legislatures for new borrowing above
the Amendment’s initial debt limit would be anticipated in
advance by both the state legislatures and Congress. The
Amendment authorizes states to establish by state law the
specific process by which their referendum authority is exer-
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It is important to underscore
that the proposed amendment
does not include any emergency
spending or borrowing loopholes
because of the flexibility made
possible through the built-in line

of credit.

cised. We can expect that the states will use that authority to
enjoy their restored oversight role in national policy making;
and that means that states can be expected to establish proce-
dures for rapidly responding to a request for more borrowing
capacity in a timely manner. The states will have plenty of
time to develop those procedures because the Amendment
will not be advanced and ratified overnight, and because its
debt limit allows for a cushion of one to two years of addi-
tional borrowing capacity at current deficit spending rates.
And Congress likewise can be expected to time their requests
to coincide with the annual state legislative sessions that oc-
cur in every year between January and May in 46 states in
even years and 50 states in odd years,

Taken together, the Compact’s Amendment imposes a
cash-flow-based “pay-as-you-go” spending limit coupled to
a debt limit which cannot not be circumvented by inaccu-
rate budget projections or delays in payment of amounts due
(“rollovers”). If fiscal gaming tactics — such as no-recourse
borrowing, trust fund raiding, sale-leaseback schemes, and
money printing — were attempted, the resulting proceeds
would not count as receipts affecting the expenditure lim-
its, and thus could not support spending in excess of the ex-
penditure limit, neutralizing any incentive to engage in such
gaming tactics. Likewise, moral obligation or non-recourse
borrowing could not supply additional funds for spending
beyond the constitutional limit because the definition of
“debt” in Section 6 of the proposed amendment limits ap-
proved borrowing to proceeds from full faith and credit obli-
gations.” Finally, the definition of “total receipts” in Section
6 of the proposed amendment to which “total expenditures”
limited [the federal
government’s] incurrence of debt or any type of liability.”

are excludes “proceeds from
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This ensures the pay-as-you-go spending limit in Section 1
cannot be increased by raiding trust funds, proceeds from
sale-leaseback schemes, or even direct deposits into the U.S.
Treasury of $1 trillion coins; these actions would constitute
excluded “proceeds from [the federal government’s] issuance
or incurrence of debt or any type of liability”

Apart from enforcement advantages, there are a number
of benefits and features contained in the Compact’s Amend-
ment that have never appeared in other BBA proposals.
These key features include

B Actual cash flows, not budget figures, are the key driv-
ers of the amendment

— “Balance” is determined by actual cash flows at all
times, as opposed to being calculated annually

B A constitutional debt limit is established for the first
time

— The new debt limit incorporates a line of credit that

prove a request for more borrowing capacity)

— Strong incentives exist to achieve and maintain a
balanced budget but deficits are permitted as long
as borrowing stays within this constitutional debt
limit

B An explicit impoundment mechanism is provided to
avoid current debates over the constitutionality of presiden-
tial impoundment, and to assure that the debt limit is not
breached, but with Congress having the opportunity to over-
ride the President’s impoundment plan with simple majority
approval of an impoundment plan of their own

B Bi-partisanship and plausibility of ratification by 38+
state legislatures are enhanced by the provision that allows
for revenue increases to be considered when reducing reli-
ance on borrowing, while encouraging tax reforms consist-
ing of eliminating tax loopholes or transitioning to a con-
sumption tax system.

The Compact’'s Amendment provides for more borrowing capacity if a
simple majority of Congress and a simple majority of state legislatures
can be persuaded respectively to refer and approve an increase in the

Amendment’s debt limit.

can be used by Congress to fund wars, military con-
flicts, national emergencies, business cycle down-
turns, trust fund obligations, and cash flow peaks
and valleys

— — Theline of credit can be paid down in good times
to provide the necessary rainy-day funds for new
wars, military conflicts, national emergencies, busi-
ness cycle downturns, trust fund obligations, and
cash flow peaks and valleys that can be anticipated
to occur in the future

— — The new debt limit can be increased in the fu-
ture with the concurrence of a majority of the state
legislatures

— — The constitutional debt limit is denominated in
nominal terms, like the current statutory debt limit,
and, therefore, the economic impact of federal bor-
rowing will diminish over time relative to the over-
all economy, as the economy grows, trending to-
wards the functional equivalent of a strict balanced
budget requirement over time (unless the states ap-
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State Oversight is Key to

Any Debt Limit Flexibility

As previously discussed, the Compact’s Amendment pro-
vides for more borrowing capacity if a simple majority of
Congress and a simple majority of state legislatures can be
persuaded respectively to refer and approve an increase in
the Amendment’s debt limit. This state referendum process
could very well be deemed the “war” or “emergency” excep-
tion to the Amendment’s debt limit. But the interpretation of
the exception is wisely not placed in Washington’s sole hands.

The Amendment would eventually become useless if it
included any exception that Congress unilaterally applied.
Even if Congress regained its fiscal composure for a few years
with the “right” people in charge, the structural flaw that
originally caused our national debt problem would remain;
namely, allowing the debtor to have the unilateral power to
write its own credit limit. Faced with the ability to spend
with the costs shifted to future non-voting generations, we
can reasonably predict that Congress would eventually yield




to the pressure placed on them by special interests to invoke
any debt limit exception. For example, if the Amendment’s
restrictions on borrowing capacity did not apply during de-
clared wars or emergencies, Congress would not even need
to officially declare micro-wars and mini-emergencies (al-
though that would be possible); insiders could simply ref-
erence any of the approximate 53 states of emergency that
have been declared by previous Presidents that are still in
effect today and instantly Washington would again be able
to borrow without limit or outside oversight.*! Very soon the
federal government would be back in the same position of
near-bankruptcy in which we find it today. An amendment
that retains Washington’s unilateral power to engage in un-
limited debt spending in any form is designed to fail. But that
doesn’t mean there should not be flexibility for emergency or
war borrowing. The Compacts Amendment already allows
for flexibility to borrow for wars and emergencies—as much
flexibility as is consistent with fiscal responsibility.

Given the current level of debt, before undertaking any
war that requires massive new borrowing, Washington
should ensure that it has the backing of the nation, not just
the denizens of Washington. And if we need to undertake
massive new borrowing for an emergency, Washington
should ensure that a national consensus stands behind that
purpose, especially when emergency spending tends to ben-
efit only certain regions, communities, and special interests
directly. By requiring state oversight and approval of any
increase in a constitutional debt limit, the Amendment
ensures that this exact consensus will happen. Requiring
Washington to secure a consensus from the representative
bodies that are closest to the people is nothing more than
what a wise states-man would do.

Plausibility of Cross-Partisan

Support in 38 States

Any constitutional amendment, however originated, ulti-
mately requires ratification by 38 states. Significantly, Com-
pact’s amendment is the only Balanced Budget Amendment
which any state, let alone five states, have agreed to ratify in
any respect, let alone in a solemn binding interstate com-
pact. It has commanded the assent of the Compact’s member
states, in part, because it is carefully designed to instill fiscal
responsibility and restraint on the part of the U.S. Congress
without partisan advantage.

It is entirely plausible that at least 33 more states will join
the Compact. According to McLaughlin & Associates: >

10

o

Given the current level of debt,
before undertaking any war that
requires massive new borrowing,
Washington should ensure that it
has the backing of the nation, not
just the denizens of Washington.

B Informed popular support for a compact to advance
constitutional amendments exceeds opposition by more
than 2 to 1.

B 61% of Americans agree that a majority of state leg-
islatures should be required to approve any increase in the
federal debt.

B 71% of Americans agree that Congress should reduce
or restrain spending before raising taxes.

B 86% of Americans agree that Congress should be re-
quired to balance its budget.

These results are confirmed by more recent state-by-state
polling results obtained by West-Third Group:

B 58% of Michigan voters® overall support the Compact
for a Balanced Budget, and 72% of Michigan voters overall
feel more confident about the amendment process using
the Compact approach to Article V. The strength of support
swamps opposition. No more than 20% of Michigan voters
overall oppose any of the Compact’s policy elements.

B 57% of Ohio voters* overall support the Compact for
a Balanced Budget, and 67% of Ohio voters overall feel more
confident about the amendment process using the Compact
approach to Article V. No more than 25% of Ohio voters
overall oppose any of the Compact’s policy elements.

B 59% of North Carolina voters” overall support the
Compact for a Balanced Budget, and 70% of North Caroli-
na voters overall feel more confident about the amendment
process using the Compact approach to Article V. No more
than 21% of North Carolina voters overall oppose any of the
Compact’s policy elements.

B 67% of Alabama voters® overall support the Compact
for a Balanced Budget, and 72% of Alabama voters overall
feel more confident about the amendment process using the

Compact For America Educational Foundation | compactforamerica.org



Compact approach to Article V. No more than 26% of Ala-
bama voters overall oppose any of the Compact’s policy ele-
ments.

B 68% of Texas voters” overall support the Compact for
a Balanced Budget, and 71% of Texas voters overall feel more
confident about the amendment process using the Compact
approach to Article V. No more than 21% of Texas voters

Among the various experts that have offered testimony, two indi-
viduals have been consistent in expressing their concerns. These
two individuals are Robert Greenstein of the Center for Budget
and Policy Priorities, and Alan Morrison of the George Wash-
ington University Law School. More recently, a group of econo-
mists and Nobel Laureates, including Alan Blinder of Princeton
University, have also expressed concerns over the impacts and

Over the past 40 years, committees in both the House and Senate have
conducted a number of hearings to address whether a BBA is necessary,
how a BBA would be crafted, concerns over various provisions, and how

the amendment would be enforced.

overall oppose any of the Compact’s policy elements.

How the BBA Addresses the Concerns Ex-

pressed Before Congress in Prior Years

Over the past 40 years, committees in both the House and
Senate have conducted a number of hearings to address whether
a BBA is necessary, how a BBA would be crafted, concerns over
various provisions, and how the amendment would be enforced.
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ramifications that are associated with BBAs in general. Copies of
prior testimony from these witnesses are readily available on the
House Judiciary Committee website and other well-known web-
sites that store records of congressional testimony. We believe
many of these concerns to be valid, and it is incumbent on those
proposing BBAs to show how these concerns are addressed and
mitigated. The mitigation strategies that have been developed for
the Compact BBA are described on the following pages.
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Concerns Expressed by Robert Greenstein and the Center for Budget and Policy Priorities

Concern:
Mitigation:

Concern:
Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

Concern:
Mitigation:

Because deficits are not allowed, the impact of automatic stabilizers are not allowed to occur

CFA BBA Mitigation - deficits are allowed and stabilizers remain in play to the extent that spending stays
within the specified constitutional debt limit; there is also flexibility to increase that constitutional debt
limit by approval of a majority of state legislatures.

Folly of trying to require “balance” every year based on estimates
Cash flow nature of the amendment eliminates the need to rely on balance calculations to enforce the
amendment.

Effects on banking system and loan guarantees, Social Security, military/civil retirement and other trust
funds

Built-in line of credit authorized by the constitutional debt limit allows trust fund and other obligations
to be repaid even in deficit situations. Additionally, the risk of trust fund raiding to support additional
spending is eliminated because the amendment limits spending to authorized credit, tax cash flow, and
cash sources that are not proceeds from the incurrence of debt or liabilities.

Problems with GDP limitations
GDP is not a factor in the CFA BBA - if GDP limitations are desired, they should be by overlay of legisla-
tion, not by constitutional amendment.

Need to stabilize debt
That is the overriding premises in the CFA BBA - to stabilize debt in a way that forces prioritization of
expenditures in a responsible manner.

Concerns Expressed by Alan Morrison Relating to Judicial Review

Concern:
Mitigation:

Concern:
Mitigation:

Concern:
Mitigation:

Concern:
Mitigation:

Calculation and timing of budgetary items could lead to disputes requiring judicial review
The CFA BBA s
ures or estimates. You will not find any of the following words in the CFA BBA:
Balance, Balanced, Budget, Targets, Fiscal Year, Assumptions, Estimates, Annual Budget, Appropriations.

based on actual cash flows and not budgetary fig-

Judicial enforcement mechanisms are not necessary to assure compliance

Three serious institutions play an important role in outside enforcement of the CFA BBA - the executive
branch (through impoundment authority), state legislatures (through state approval of increases in the
debt limit), and the bond markets (because of the explicit designation of unauthorized debt as “void”
which will render questionable debt issuances unmarketable).

An amendment with no teeth will invite judicial review
The above three institutions have plenty of teeth to take a bite out of efforts to evade enforcement.

Who enforces the amendment - the President, Congress, outside institutions?

It is a combination of the three: 1) enforcement begins with the President with the impoundment provi-
sion, 2) Congress has a check on the Presidential impoundment plan if they so choose, 3) the state legis-
latures control future increases in the debt limit, and 4) the bond markets assure that new debt is issued
in compliance with the amendment.

12

o

Compact For America Educational Foundation | compactforamerica.org



Concern:

Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

Lack of standing to sue

The reluctance of bond markets to purchase void bonds will be the primary enforcement mechanism to
deter evasion of the amendment, and it will avoid the need for litigation. If bond markets are bypassed
through QE type transactions, then the breach of the debt limit will be the key issue, and the state legisla-
tures will have standing to sue if the debt limit is breached in violation of the amendment.

Ripeness of the time to sue
Ripeness would occur when the debt limit is actually breached, and state legislatures will likely have
standing to sue if the debt limit is breached in violation of the amendment.

How the courts will define balance and what they will do to correct in imbalance

The “Balance” requirement is written as a spending limit; i.e. the federal government cannot spend in
excess of authorized credit, tax-sourced cash, and cash which is not proceeds of the incurrence of debt or
liabilities. There is no textual hook for courts to enforce that would require intervention into budgeting.
At worst, courts would only have the power to prohibit spending of unauthorized sources of cash, such
as illegally issued bonds. This is not the sort of legal inquiry that would require the judiciary to assume
any traditionally legislative role and is analogous to the role of courts in municipal bond authorization
litigation.

Differences between budget figures and actual figures will cause disputes
Budget figures are not used, so any difference between budget vs actual becomes irrelevant.

The timing of receipts and disbursements will cause disputes
The timing issued is resolved by availability of the line of credit in the amendment.

Concerns Expressed by Alan Blinder and Others Relating to Economic Policy Implications

Concern:

Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

BBA would mandate perverse actions in the face of recessions

The CFA BBA anticipates recessions and allows for deficit financing to occur in such times through the
use of the revolving line of credit implicit in the constitutional debt limit. The built-in economic stabiliz-
ers would be allowed to continue.?®

A BBA would prevent borrowing to finance long-term expenditures and infrastructure
The CFA BBA contemplates borrowing for long-term expenditures and infrastructure and provides a line
of credit for such investments to occur.

A BBA would invite budgetary gimmicks

The BBA is based on actual cash flows and debt that is subject to the full faith and credit of the U.S. gov-
ernments — it would be very hard to game an amendment of this nature with accounting and definitional
gimmicks.

Most BBAs have escape hatches during times of emergencies

Apart from state legislative approval of an increase in a constitutional debt limit, there are no escape
hatches in the CFA BBA - the Congress is expected to anticipate that unforeseen wars, military conflicts,
business cycle downturns, and other national emergencies will occur, and Congress is provided with a
sufficient line of credit to fund such events.

Compact For America Educational Foundation | compactforamerica.org
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Concern:

Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

Concern:

Mitigation:

Most BBAs require supermajorities in each chamber of Congress to adopt an unbalanced budget or to
raise the debt limit

Not true with the CFA BBA - deficits are anticipated and allowed, and a simple majority of the state leg-
islatures is all that is required to increase the debt limit.

An overall spending cap in most BBAs would limit Congress’ ability to fight recessions
There is no overall spending cap in the CFA BBA - recessions are anticipated and the line of credit allows
funding of the anticipated expenditures without necessarily requiring reductions elsewhere in the budget.

There is no need for a BBA - let the President and Congress make fiscal policies in response to national
needs and priorities

We agree that forcing expenditures to equal revenues on an annual basis without factoring in debt is not
wise — no business operates in such a fashion. However, no business has access to unlimited debt as is
the case in the current Congress. Unlimited debt means that there are no priorities — everything can be
funded by debt and the repayment dilemma is left to future generations that are currently unrepresented,
because after all, debt is taxes if the intent is to ever repay the debt.

It is dangerous to try and balance the budget too quickly in today’s economy
We agree that a glidepath to balance is necessary, and the 10-year path to balance in the recent Trump
administration budget proposal seems prudent and reasonable.

General Concerns

Concern:
Answer:

Concern:
Answer:

Why not just enforce the Constitution instead of amending it?

The Constitution as it currently exists allows for limitless borrowing. The claim that the enumerated
powers, properly understood, supply those limits is not true. We could easily have a massive, unsustain-
able, overtaxing, over-borrowing, and inefficient federal government if it were doing nothing but what
the enumerated powers authorize. Of course, many people believe the federal government is doing much
more than what the Founders thought the enumerated powers authorized. But that outcome is politically
inevitable when elected officials have a constitutionally-authorized unlimited credit card with which they
can promise anything to get elected at little or no immediate cost to current voters. The rules of the polit-
ical game must change to limit borrowing capacity to ensure Constitutional limitations are respected, as
well as to assure fiscally responsible outcomes and intergenerational justice.

Doesn’t national security require an express war or emergency exception to the amendment?

No. National security requires fiscal responsibility. Fiscal responsibility can only exist sustainably if the
federal government has limited borrowing capacity—with any flexibility subject to outside oversight.
Moreover, the redirection of available tax cash flow to military spending (or any other emergency) will
give Congress and the states plenty of time to propose and approve respectively any increase in the
Amendment’s debt limit that truly commanded a national consensus. Further, the Amendment allows
for a line of credit for borrowing by Congress—which is initially fixed at 105% of the outstanding debt
on ratification. If the amendment were ratified in the near future, that means as much as $21 trillion in
borrowing capacity (or more) would be available under the Amendment. That would be six times as much
borrowing capacity as annual tax revenue: think of it as like a home equity line of credit that was six times
your income. This is plenty of borrowing capacity for a fiscally responsible federal government to man-
age all of its affairs, including the need to finance declared wars and emergency actions. All the federal
government needs to do is get into the habit of paying down the debt during good times, and conserve
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adequate borrowing capacity for bad times. Once borrowing reaches 98% of the debt limit, the President
can use his impoundment power under the Amendment to redirect spending to the military, subject to
Congressional override by simple majority. In contrast, preserving the current system of unlimited debt
spending, in which we must borrow from our actual and potential adversaries to keep the ship of state
afloat, is a terrible threat to our national security. To underscore this point, below is a chart of foreign in-
vestment in federal debt, of which China represents approximately 20% of the total foreign investment®.

FRED ﬁ — Federal Debt Held by Foreign and International Investors as Percent of Gross Domestic Product
50
40
5 30
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0
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Sources: OMB, St. Louis Fed
fred.stlouisfed.org myf.red/g/ejtk

The Interaction between the CFA BBA and the FY 2018 House Budget Proposal

The interaction of the CFA BBA and the House Proposal (H.Con.Res. 71) is straight-forward. A one-page analysis of the House
budget projection that shows the interaction with the CFA Balanced Budget Amendment follows this section. The analysis shows
that the House plan achieves balance in FY 2027, with forecasted debt peaking in FY 2026 at $23.7 trillion. Anticipating the peak
debt in the analysis, Congress should immediately raise the debt limit to $23 trillion. Then, if the BBA were to be ratified in 2018, a
new constitutional debt limit of $24,2 trillion would be established on the date of ratification. That limit would provide a minimum
$500 billion rainy-day reserve at all times. Then, in FY 2027, the outstanding debt begins to be paid down as Congress further builds
its rainy-day fund to handle anticipated wars, national emergencies, and economic downturns that may not yet be on the horizon.

N
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Conclusion

In order to be able to establish national priorities, there must
be some limits on governmental spending. Access to unlimit-
ed debt will never result in fiscal responsibility — there is just
too much pressure exerted on members of Congress by outside
groups (and no countervailing pressure from future generations
who are stuck with the bill). Reasonable limits must be placed
on borrowing by the federal government and control of those
limits must be by forces outside of Washington DC. It is im-
perative that the authors of any amendment to impose a bal-
anced budget requirement on Congress be able to address and
mitigate concerns that have been brought forth by recognized
economists, Nobel Laureates, and legal scholars. The Balanced
Budget Amendment contained the Compact for a Balance Bud-
get was designed specifically to mitigate these concerns, and still
provide the opportunity for the President and Congress to fund
unforeseen, yet non-unexpected, wars, military conflicts, nat-
ural disasters, economic downturns, or recessions. And it does
so while still maintaining the nation’s commitment to the re-
tirement trust funds and other key governmental functions. It is
the state-of-the-art, game-changing BBA that both sides of the
political spectrum can support.

As with anything in the field of constitutional law, there are
disagreements over the Compact approach to Article V amend-
ments. But the constitutionality of the Compact approach is
vouched for by Judge Harold R. DeMoss II (retired-U.S. Court
of Appeals, Fifth Circuit), Dr. John Eastman, PhD, JD (professor
and former Dean, Chapman Law School), Ilya Shapiro, JD (Cato
Institute Constitutional Expert), Dr. Kevin Gutzman, PhD, JD
(Professor and past History Department Chair, Western Con-
necticut State University), and many other top constitutional
scholars.*® No one has brought litigation in any state to challenge
the operations of the Compact for a Balanced Budget Commis-
sion or the viability of the Compact for a Balanced Budget. It is,
therefore, time to move forward with the best vehicle for deliv-
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As with anything in the field
of constitutional law, there
are disagreements over the
Compact approach to Article
V amendments. But the
constitutionality of the Compact
approach is vouched for by Judge
Harold R. DeMoss Il (retired-U.S.
Court of Appeals, Fifth Circuit), Dr.
John Eastman, PhD, JD (professor
and former Dean, Chapman Law
School), llya Shapiro, JD (Cato
Institute Constitutional Expert)
and Dr. Kevin Gutzman, PhD,
JD (Professor and past History
Department Chair, Western
Connecticut State University), and
many other top constitutional
scholars.

ering a desperately needed civil rights reform. Doing so only re-

quires a fraction of the courage of the Founders and the leaders
of past civil rights movements.
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(Endnotes)
1. Gratitude is expressed to Judge Harold R. DeMoss Il, Drs.
John Eastman, Kevin Gutzman and Byron Schlomach, Baker
Spring, and Professor Charles Steele for their review and ap-
proval of the written testimony of Nicholas C. Dranias before
the U.S. House Judiciary Committee on July 27, 2017 from
which the majority of this policy report is sourced.

2. See “Debt to the Penny,” Treasury Direct, available at
https://www.treasurydirect.gov/NP/debt/current

3. Dataset: “Monthly Population Estimates for the United
States: April 1, 2010 to December 1, 2017." U.S. Census Bu-
reau, Population Division, December 2016; Dataset: “Average
Number of People per Household, by Race and Hispanic Ori-
gin, Marital Status, Age, and Education of Householder: 2016."
U.S. Census Bureau, November 2016; Dataset: “Table 1.1.5.
Gross Domestic Product.” U.S. Department of Commerce,
Bureau of Economic Analysis. Last revised June 29, 2017,
Dataset: “Table 3.2. Federal Government Current Receipts
and Expenditures.” U.S. Department of Commerce, Bureau
of Economic Analysis. Last revised June 29, 2017. Hyperlinks
to sources available at http://www.justfacts.org.

4. This is true even after adjusting for inflation—the use of
debt has largely coincided with increases in the money sup-
ply, and increases in the money supply are the primary driver
of inflation. Moreover, gross public debt is the correct mea-
sure of the national debt, not publicly-held debt, because the
legal obligation to repay it is the same; and default on any of
the national debt will likely roil bond markets and fiscal policy
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