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Introduction
Sustained and growing congressional interest in the Compact for a Balanced Bud-

get has led to the repeated introduction of concurrent resolutions to partner with the 
states in setting the amendment process in motion, beginning with H. Con. Res. 26 
in the 114th Congress and continuing with H. Con. Res. 73 in the 115th Congress.2 
The use of a concurrent resolution to effectuate the Balanced Budget Compact has a 
number of advantages over a vehicle that requires presentment, such as a bill or joint 
resolution, not the least of which is the ability to bypass filibuster in certain circum-
stances and an adverse occupant of the White House. Given these advantages, it is 
entirely legitimate to ask whether it is constitutional to use a concurrent resolution 
to fulfill Congress’s call and ratification referral duties in connection with an Article 
V compact, instead of a presentable bill or joint resolution. We have analyzed this 
issue and have determined that the practice is indeed constitutional. 

A presentable bill or joint resolution would be the incorrect legislative vehicle for 
Congress to partner with the states on an Article V compact because Congress’s role 
in Article V does not involve exercising any lawmaking power whatsoever. The res-
olution needed to effectuate the Compact for a Balanced Budget simply states that 
Congress shall be deemed to have fulfilled its convention call and amendment pro-
posal ratification referral duties under Article V of the U.S. Constitution when the 
requisite constitutional and legal thresholds are reached under the Balanced Budget 
Compact. These duties are ministerial obligations that fall within the category of parliamentary procedure, not lawmaking. It is 
standard custom and practice for Congress to use concurrent resolutions in precisely this way. Further, to require Congress to ful-
fill its call and ratification referral duties through a presentable bill or joint resolution, rather than concurrent resolution, would be 
contrary to the Supreme Court’s ruling that the President has no role in the Article V amendment process. Furthermore, although 
presentable bills and joint resolutions have been the historical vehicle for Congress to give express consent to interstate compacts 
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under Article I, section 10 of the U.S. Constitution, that tradi-
tion is neither required by legal precedent nor applicable to the 
Balanced Budget Compact. This is because the Balanced Budget 
Compact does not require “Article I” consent under established 
Supreme Court precedent; and even if the Balanced Budget 
Compact were wrongly held to require “Article I” consent, the 
passage of the contemplated concurrent resolution would fulfill 
that requirement as a type of implied consent under governing 
Supreme Court precedent. 

 Analysis of the Text, Congressional  
Practice and Analogous Legal Precedent
No case has directly addressed the issue of the proper legis-

lative vehicle for Congress to effectuate an Article V compact. 
But the text of the U.S. Constitution, congressional practice, and 
legal precedent provide clear answers. Starting with the text, 
it is significant to note that not every power exercised or duty 
fulfilled by Congress, even in Article I, requires presentment. 
For example, Congress is completely free to determine its own 
rules without a presentable bill or joint resolution.3 Moreover, 
Congress’s call and ratification referral duties are not textually 
located among the lawmaking powers of Congress in Article I 
that expressly require presentment. They are located in Article 
V, which establishes the amendment authority of Congress and 
the states.

It is standard custom and practice for Congress to use con-
current resolutions to fulfill its duties under Article V. For 
example, during the first session of the 101st Congress, in 
1989, Senator Orrin Hatch introduced S.204, which 
provided for procedures to be used in connection with the 
Article V state-initiated amendment process. S.204 expressly 
acknowledged the use of a concurrent resolution by Congress 
to fulfill its call duty under Article V at sections 5(a) and 6(a).4 
S.204 also contemplated the use of a concurrent resolution to 
fulfill Congress’s ratification referral duty at section 11(a). This 
contemplated use of a concurrent resolution was not 
unprecedented. Similar bills were introduced in the House 
during the 96th Congress in 19785 and 95th Congress in 1977.6 
Indeed, the contemplated use of a concurrent resolution to 
exercise Congress’s Article V call and ratification referral 
duties traces as far back as to 1973, when Senator Sam Ervin 
similarly proposed the use of a concurrent resolution by 
Congress to fulfill its call or ratification referral duties in 
sections 5(a), 6(a), 7(a), 8(a) and 11(a) of S.1272, during the 
first session of the 93rd Congress.7

These contemplated uses of concurrent resolutions to fulfill 

Congress’s ministerial call and ratification referral duties in Ar-
ticle V are consistent with the longstanding custom and practice 
of using concurrent resolutions in connection with the amend-
ment process. For instance, Congress used a concurrent reso-
lution to acknowledge the ratification of the 14th Amendment 
on July 21, 1868.8 Congress has also repeatedly used concurrent 
resolutions to express its sentiments in favor of proposing a bal-
anced budget amendment in particular.9 Moreover, the use of 
concurrent resolutions in regard to Article V is also consistent 
with the broader practice of using concurrent resolutions to ef-
fectuate Congress’s non-lawmaking obligations throughout the 
Constitution. For example, during the first session of the 115th 
Congress, Senator Mitch McConnell introduced S.Con.Res. 2 to 
effectuate Congress’s obligation to tally votes of delegates to the 
Electoral College under Article 2, Section 1 of the Constitution.10 
In view of the foregoing, it would be manifestly contrary to es-
tablished congressional custom and practice to require the use 
of a presentable bill or joint resolution in order for Congress to 
fulfill its call and ratification referral duties.

Governing Supreme Court precedent stands against requir-
ing congressional fulfillment of Article V call and ratification 
referral duties by presentable bill or joint resolution. The Su-
preme Court ruled nearly two hundred and twenty years ago 
in Hollingsworth v. Virginia that the amendment authority 
of Congress under Article V is not subject to the presentment 
requirement of Article I.11 Although the Hollingsworth ruling 
was rendered in the specific case of congressionally-proposed 
amendments, the ruling is applicable with greater force to the 
fulfillment of Congress’s call and ratification referral duties un-
der Article V. This is because calling for a meeting of a parlia-
mentary body to propose legislation or to ratify legislation as 
contemplated in Article V of the U.S. Constitution is obviously 
an instance of parliamentary procedure. Thus, the fulfillment of 
an Article V call/ratification referral duty by Congress is far less 
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like lawmaking than directly proposing a constitutional amend-
ment.12 Therefore, it would actually violate longstanding govern-
ing Supreme Court and congressional precedent to require the 
use of a presentable bill or joint resolution instead of a concur-
rent resolution in connection with fulfilling Congress’s call and 
ratification referral duties.

�Effectuating�an�Article�V�Compact 
Does Not Require Article I Consent
This analysis is not altered by the fact that the contemplated 

concurrent resolution would fulfill Congress’s call and ratifica-
tion referral duties in relation to an Article V convention orga-
nized by interstate compact. Of course, there is a congressional 
practice of furnishing express consent under Article I, section 10 
of the U.S. Constitution for an interstate compact by presentable 
bill or joint resolution. But the contemplated concurrent resolu-

tion is not intended to furnish express Article I consent for the 
Balanced Budget Compact. Principally, this is because Article I 
congressional consent is not required for the Balanced Budget 
Compact under governing Supreme Court precedent.

In recognition of the limited and enumerated powers of the 
federal government, the Supreme Court has long recognized 
that the requirement of Article I consent for interstate compacts 
sweeps no more broadly than is needed to defend federal su-
premacy in the exercise of its delegated powers.13 A compact that 
only coordinates the exercise of powers that states could exercise 
in the absence of a compact does not trench on federal suprema-
cy and does not trigger the need to secure Article I consent.14 The 
Supreme Court has also ruled that a compact does not trigger 
the need for Article I consent by furnishing “strength in num-
bers” and unity to the States in an effort to lobby or persuade 
Congress to take legislative action.15 Under this precedent, the 
Balanced Budget Compact does not trench on federal suprema-
cy in any sense that triggers the need for Article I consent.

By passing the contemplated resolution, Congress will in-
deed set the amendment process contemplated by the Balanced 
Budget Compact in motion. But that does not mean the Bal-

anced Budget Compact necessarily threatens or trenches on 
Congress’s delegated powers or federal supremacy. Congress’s 
delegated powers and federal supremacy cannot be regarded as 
threatened or violated by a constitutionally-authorized amend-
ment process. After all, Congress’s delegated powers and federal 
supremacy do not stand outside of the Constitution; their na-
ture and extent is constituted and limited by the Constitution, 
including Article V.

Moreover, the Balanced Budget Compact does not accom-
plish anything more than what the states have the sovereign au-
thority to do on their own in the absence of a compact,16 with 
the sole exception of the Compact becoming binding when thir-
ty-eight states join the Compact. But such entrenchment does 
not implicate federal supremacy any more than the underly-
ing exercise of constitutional and sovereign state power does.17 
Nor is federal supremacy in any way infringed by the model 

Balanced Budget Amendment contained within the Compact. 
The Amendment has no legal effect until a convention is called, 
the convention proposes the amendment, the amendment is re-
ferred out for ratification, and it is ratified. In other words, until 
Congress first fulfills its call and ratification referral duties un-
der Article V, as provided in the contemplated resolution, all of 
the Compact’s provisions serve as nothing more than a conve-
nient unifying platform for the states to exercise their indepen-
dent Article V and Tenth Amendment authorities and to engage 
in joint educational and lobbying efforts. Moreover, as discussed 
below, any wrongly demanded Article I consent would be in-
stantly furnished the moment the contemplated resolution were 
passed, rendering the debate over the necessity of Article I con-
sent entirely moot.

�The�Contemplated�Resolution� 
Furnishes Article I Consent in Any Event
Even if the Balanced Budget Compact were regarded as some-

how requiring Article I consent, the contemplated concurrent 
resolution would adequately furnish such consent. While it is 
true that presentable joint resolutions or bills have been utilized 

A compact that only coordinates the exercise of powers that states 
could exercise in the absence of a compact does not trench on federal 
supremacy and does not trigger the need to secure Article I consent.
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to consent to compacts that affirmatively attempted to override 
federal law or federal jurisdiction, in that context, the purpose 
of Article I consent was to imbue the interstate compact with 
the literal status of federal law or to delegate federal lawmak-
ing power to the compact agency. In contrast, the contemplated 
concurrent resolution is simply exercising a ministerial obliga-
tion of Congress that is parliamentary in nature. There is no cus-
tom, practice or precedent in Congress that requires a resolution 
that is parliamentary and ministerial in nature to be treated the 
same way as legislation that seeks affirmatively to create federal 
law or to delegate federal lawmaking power. 

The act of giving Article I consent does not necessarily 
equate to federal lawmaking or the delegation of federal law-
making power, which would trigger the need for a present-
able bill or joint resolution. A compact’s parity with a “law 
of the Nation” can be due to congressional consent restoring 
states to their “original inherent sovereignty.”18 As explained 
by Justice Baldwin in his concurrence to Poole v. Fleeger’s Les-
see, “The effect of such consent is, that thenceforth, the com-
pact has the same force as if it had been made between states 
who are not confederated.”19 Thus, the parity with federal law 
that a compact achieves through congressional consent can 
be regarded as a consequence of compacting states becom-
ing the sovereign equals of the federal government in regard 
to the compact’s subject matter. Although arising from early 
Supreme Court precedent, this understanding of the effect 
of congressional consent as yielding to the sovereignty of the 
states in regard to the compact’s subject matter, rather than 
literally bestowing federal legal status or delegating federal 
lawmaking power, is entirely consistent with the modern rule 
that compact agencies are not treated as federal agencies.20 

Because a grant of congressional consent is not necessarily an 
exercise or delegation of federal lawmaking power, it makes 
no sense to require the legislative vehicle that effectuates such 
consent to be a presentable bill or joint resolution—especially 
in regard to an Article V compact in which Congress’s role is 
parliamentary and ministerial in nature. 

Finally, no case has ever held that congressional consent 
requires express consent, much less a presentable joint res-
olution or bill.21 To the contrary, the Supreme Court has 
long held congressional consent to interstate compacts can 
be implied both before and after the underlying agreement 
is reached.22 For example, in Virginia v. Tennessee,23 the Su-
preme Court held that Congress impliedly consented to a 
compact settling a boundary dispute by authorizing federal 
elections to be conducted consistently with the jurisdiction 

established by the compact. Likewise, in Wharton v. Wise, 
congressional approval of an arbitration award under the al-
ternative dispute resolution provisions of an existing fisheries 
compact was deemed sufficient consent as well.24

This doctrine of implied consent regards any congressio-
nal action that legitimizes or recognizes the authority of a 
compact as Article I consent, even without an express legis-
lative blessing of the compact itself. By exercising Congress’s 
call and ratification referral duties “in accordance with” the 
Balanced Budget Compact, the contemplated concurrent res-
olution clearly legitimizes the Balanced Budget Compact in 
the precise sense required for implied consent. Nothing more 
is needed to secure Article I consent for the Balanced Budget 
Compact. Thus, any dispute over the necessity of Article I 
consent would be rendered moot the moment that the Com-
pact’s amendment process is set in motion by the contem-
plated resolution.

Conclusion
Taken together, from any theoretical vantage point, it 

is clearly constitutional for the resolution to effectuate the 
Balanced Budget Compact to be advanced as a concurrent 
resolution, instead of a presentable bill or joint resolution. If 
Congress wishes to deliver on its promise of fiscal responsi-
bility, the Compact for a Balanced Budget provides a vehicle 
for simple majorities of each House to do so; namely, the 
contemplated concurrent resolution previously introduced 
as H. Con. Res. 26 in the 114th Congress and H. Con. Res. 73 
in the 115th Congress.

Because a grant of congressional 
consent is not necessarily an exer-
cise or delegation of federal law-
making power, it makes no sense 
to require the legislative vehicle 
that effectuates such consent to 
be a presentable bill or joint reso-
lution—especially in regard to an 
Article V compact in which Con-
gress’s role is parliamentary and 
ministerial in nature.
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