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“

“What were they thinking?” It is a question often asked by parties and their lawyers after a jury returns a verdict
adverse to them. But is it being asked when an appellate court is considering whether a trial court's error was harmless?

Arguably, under current harmless error analysis on direct appeal, 1  “What was the jury thinking?” is not being asked. 2

At most, it is being asked in an indirect fashion. For errors that do not involve constitutional rights, the question under

current analysis is whether the error affected the “substantial rights” of the aggrieved party. 3  For errors that do involve

constitutional rights, the question has been posed in different ways. In Chapman v. California, 4  the Supreme Court

posed the question 5  in two ways: 1) can we say the error was harmless beyond a *2  reasonable doubt; 6  and 2) can we

say beyond a reasonable doubt the error did not contribute to the verdict? 7

Two years after Chapman came Harrington v. California. 8  In his dissent, Justice Brennan argued that the Supreme
Court in Harrington had overruled Chapman by changing the question to “whether the untainted evidence provided

‘overwhelming’ support for the conviction.” 9  The majority in Harrington preferred to look at it as just a different way

of resolving the “contributing to the verdict question” of Chapman. 10  Some have argued, with good reason, that the
“overwhelming question” in Harrington changed the focus from what the particular jury in question was thinking to what

an average or reasonable jury would have thought had it been presented with only the untainted evidence. 11  But the

Supreme Court in Sullivan v. Louisiana, 12  addressed the assertion squarely, noting “the question [Chapman] instructs
the reviewing court to consider is not what effect the constitutional error might generally be expected to have upon a

reasonable jury, but rather what effect it had upon the guilty verdict in the case at hand.” 13  Further, the Court, as

recently as 1999 in Neder v. *3  United States, 14  continued to apply the “overwhelming question” analysis in support

of its answer to Chapman's “contributing to the verdict question,” not as a different question altogether. 15  Indeed, the

vast majority of this century's opinions from lower courts continue to cite Chapman in support of their decisions. 16

*5  Regardless of whether one believes the Harrington question (or test) is the same as the ones posed in Chapman,
the more important question is whether the current approach is the best way of answering the ultimate question of
“What was the jury thinking?” From an evidentiary standpoint, our judicial system requires the admission of the best

evidence over secondary evidence. 17  It follows that we should strive for the best approach in every phase of the judicial

process. In striving to approach perfect justice, 18  the ultimate goal in harmless error analysis should be to know what
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the particular jury in the case at hand was thinking. 19  Did the error impact the minds of the jurors in reaching their

verdict? 20  Although our current approach to constitutional harmless error analysis has been in place for almost forty

years, 21  the Supreme Court should consider a new approach, in order to achieve the ultimate goal of determining “What

was the jury thinking?” 22

In Part I of this Article, the leading cases on the issue of constitutional harmless error analysis will be examined. Those

leading *6  cases are Chapman, Harrington, Sullivan, and Neder. 23  Part II of this Article will discuss the imperfections
of the current approach. Finally, in Part III of this Article, a new approach will be proposed along with suggestions
for implementation. As stated infra, the proposed approach is not an absolute cure for the imperfections of the current

approach. 24  Rather, it is an additional tool that can be used in most harmless error cases to better assist the appellate

court when it applies the current harmless error tests. 25

I. Examination of Leading Cases

The first case to hold that federal constitutional errors were subject to harmless error analysis was Chapman v.

California 26  in 1967. As stated supra, lower courts continue to often cite Chapman when addressing constitutional

harmless error. 27  In Chapman, the petitioners, Ruth Chapman and Thomas Teale were convicted for robbing,

kidnapping and murdering a bartender. 28  Neither chose to testify at trial. 29  At that time, the California Constitution
allowed prosecutors and the trial court the right to comment on the fact that the defendants did not explain or deny

evidence against them, and the court and jury could consider the same. 30  The prosecutor took full advantage of the

provision attacking the defendants' failure to testify. 31  The trial judge advised the jury that it could consider the same. 32

The petitioners argued that constitutional errors required automatic reversal. However, relying in part on Congress's

harmless error statute, 33  the Supreme Court concluded “that there may be *7  some constitutional errors which in the
setting of a particular case are so unimportant and insignificant that they may, consistent with the Federal Constitution,

be deemed harmless, not requiring the automatic reversal of the conviction.” 34

Having determined that harmless error analysis could be applied to “some constitutional errors,” 35  the Court considered
what test should be used for federal constitutional errors falling within that category. It opted to adopt substantially the

same test it had used four years earlier in Fahy v. Connecticut. 36  The test in Chapman was stated in two ways: to avoid
reversal, “the beneficiary of a constitutional error [must] prove beyond a reasonable doubt that the error complained of

did not contribute to the verdict obtained,” 37  or stated another way, “before a federal constitutional error can be held

harmless, the court must be able to declare a belief that it was harmless beyond a reasonable doubt.” 38

Applying the test, the Court reversed the Supreme Court of California, finding the actions of the prosecutor and the

trial judge were not harmless. 39  That decision was completely consistent with the rationale of the Court in Fahy. The
Court in Fahy had noted specifically that it was not concerned with “whether there was sufficient evidence on which

the *8  petitioner could have been convicted without the evidence complained of.” 40  The fact that the Supreme Court

of California 41  had applied the very test the Fahy court had held was of no concern. It looked at “other substantial

evidence” 42  and determined that the evidence of petitioner Teale's guilt was “overwhelming.” 43  In reversing, the

Supreme Court looked, not at the untainted evidence, but at the error itself and whether it contributed to the verdict. 44
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The Supreme Court of the United States appeared to contradict itself two years later in Harrington, 45  when it applied the

overwhelming evidence test, and yet, asserted it was not overruling Chapman. 46  Harrington was one of four defendants

tried together over Harrington's objection that his trial should have been severed. 47  The three other defendants all
confessed and their confessions implicated Harrington in participating in an attempted robbery that left one store

employee dead. 48  All of their confessions were admitted into evidence, even though only one of the co-defendants took

the stand, thus affording Harrington the right to cross-examine only one of the three. 49  Harrington was convicted, and

he appealed. 50  The California Court of Appeal affirmed, and the Supreme Court of California denied a petition for

hearing. 51  The Supreme Court of the United States granted certiorari to address the issue of whether the admission
of the two confessions (of the two confessors who did not take *9  the stand) implicating Harrington was error, and

whether it was harmless. 52

First, the Court, in an opinion written by Justice Douglas, matter-of-factly found the admission of the confessions was

error pursuant to Bruton v. United States. 53  Then turning to the issue of whether the error was harmless, the Court

ruled that “on these special facts” the error was “harmless error under the rule of Chapman.” 54  In doing so, the Court

followed the Chapman language by ruling the error “was harmless beyond a reasonable doubt.” 55  But it reached this

conclusion, not by applying the “contributing to the verdict” test of Chapman, 56  but instead by applying virtually the
same “overwhelming evidence” test the Supreme Court of California had erroneously applied in Chapman, which led

to its reversal by the Supreme Court. 57  Specifically, the Court in Harrington found “the case against Harrington is so

overwhelming” that the error “was harmless beyond a reasonable doubt.” 58

Justice Brennan in his dissent argued that the majority had “severely undermine[d] many of the Court's most significant

decisions in the area of criminal procedure.” 59  While under Chapman the Court “left no doubt” that a conviction could
not stand if the error had contributed to the verdict, under Harrington a conviction could still stand if the untainted

evidence of guilt was overwhelming. 60  Justice Brennan was prophetic. In the years immediately following Harrington,

the Court continued to use the overwhelming evidence test. 61  During the 1980s, the Court seemed to *10  jump around;

at times using the pure, 62  Chapman test of whether the constitutional error contributed to the verdict, and at other
times applied the Harrington test of whether, notwithstanding the error, there was overwhelming evidence to convict

the defendant beyond a reasonable doubt. 63  But in 1993, in an opinion written by Justice Scalia, the Court appeared to

make a shift back to the contributing to the verdict test of Chapman in Sullivan v. Louisiana. 64

The question in Sullivan was “whether a constitutionally deficient reasonable-doubt instruction may be harmless

error.” 65  Sullivan had been convicted of first-degree murder after the trial judge gave an improper instruction regarding

reasonable doubt. 66  In reversing the conviction, the Supreme Court made a shift away from the approach in Harrington.

Citing Chapman and Yates v. Evatt, 67  the Court stated the question as “not what effect the constitutional error might
generally be expected to have upon a reasonable jury, but rather what effect it had upon the guilty verdict in the case at

hand.” 68  Justice Scalia, writing for a unanimous Court continued, “The inquiry, in other words, is not whether, in a trial
that occurred without the error, a guilty verdict would surely have been  *11  rendered, but whether the guilty verdict

actually rendered in this trial was surely unattributable to the error.” 69  This language certainly appeared to strike a
blow to, if not overrule, the Harrington test, which considered whether the untainted evidence pointed to overwhelming



Ward, Nicholas 10/9/2017
For Educational Use Only

“WHAT WERE THEY THINKING?”--A PROPOSED..., 8 FLA. Coastal L. Rev. 1

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 4

evidence of guilt “on the minds of an average jury.” 70  Yet, any news of the death of Harrington would have been greatly

exaggerated as evidenced by the Court's ruling in Neder 71  in 1999.

In Neder, the petitioner, Ellis Neder, Jr., was convicted of various federal fraud and tax charges. 72  In its instructions, the
trial court incorrectly informed the members of the jury that it “need not consider the materiality of any false statements”

made by Neder. 73  Consequently, the trial court did not instruct the jury that materiality was an element of both the

mail fraud and wire fraud offenses. Neder timely objected, but was overruled. 74  Chief Justice Rehnquist delivered the
opinion of the Court. The first paragraph of the opinion reads, “we hold that the harmless-error rule of Chapman v.

California applies to this error.” 75  But the analysis was notably different from both Chapman and Sullivan, in which
the Court had looked at whether the error contributed to the verdict by considering the error itself as it related to the

jury at hand. 76  In Neder the Court looked at whether the untainted evidence was so overwhelmingly pointing to the

defendant's guilt that no rational (or average) jury would have changed its *12  verdict had the error not occurred. 77

In an apparent attempt to reconcile the holding with Chapman, the Court quoted Chapman by stating, “We think it

beyond cavil here that the error ‘did not contribute to the verdict obtained.”’ 78  Further, moving away from the analysis
in Chapman and Sullivan, which was geared toward the effect of the errors on the actual juries that heard their respective

cases, the Neder Court reasoned that such an effect is not “readily calculable.” 79  Thus the test should be whether a

“rational jury would have found the defendant guilty absent the error.” 80  Interestingly, even though it was a clear move

back toward Harrington, Harrington was never cited in the entire Neder opinion. The deeply divided Court, 81  as it did
in Harrington, once again used the “overwhelming evidence” test as a means of answering the Chapman “contributing

to the verdict” test, but would not overrule Chapman. 82

*13  II. Imperfections of the Current Approach

Obviously there are problems with the current approach toward harmless error analysis. One need only look to the division
of the Court in Neder to see that intelligent minds differ on which of the approaches (Harrington or a “pure” Chapman)
is best. Justice Scalia strongly asserted in the unanimous opinion of Sullivan and in his dissent in Neder that the emphasis

should be on what the jury at hand did and the impact of the error on that jury. 83  Chief Justice Rehnquist, on the other
hand, argued in Neder that one cannot realistically calculate the impact the error had on the jury at hand, so one must

consider how a rational jury would have viewed the case without the error. 84  Justice Scalia regarded such an approach

as the appellate court acting as a jury; looking at the facts and “pronouncing the defendant without-a-doubt guilty.” 85

This intellectual struggle with the current approach to harmless error analysis has existed ever since the 1969 Harrington
opinion. Justice Douglas, writing for the majority, struggled with the fact that the appellate court did not know the actual

jury, so it could not know what the jurors were thinking. 86  Justice Brennan, writing for the dissent, struggled with the
unanswered question of whether the error might have “tipped the balance in the jurors' minds” toward convicting the

defendant. 87  It concerned him that the Court was overstepping its limited role of examination of the evidence by now

judging if the evidence was “overwhelming.” 88

In Sullivan, Justice Scalia expressed concern about an appellate *14  court engaging in “pure speculation” on how a

hypothetical jury would have ruled on the case had the error not occurred. 89  He struggled with the fact that the “wrong

entity” would be judging the accused as either guilty or not guilty. 90  In his concurring opinion in Sullivan, Chief Justice
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Rehnquist noted that anytime an appellate court uses current harmless error analysis, speculation will take place to a

certain degree because “no judge can know for certain what factors led to the jury's verdict.” 91  This struggle continues

as evidenced by the opposing positions taken up in Neder. 92

The struggle of dealing with the imperfections of current harmless error analysis is not restricted to the courts. Lawyers

and academia have also expressed frustrations over the current approach. 93  Currently, the end result of a harmless error
appeal can be affected by which test the appellate court employs; the pure Chapman test, which increases the likelihood
of reversal for the defendant, or the “overwhelming evidence” test of Harrington, which decreases the likelihood of

reversal. 94  Obviously, the *15  Court should strive for an approach that favors neither side, but rather employ the best
approach for determining what the jury at hand was thinking.

III. A Proposed New Approach

The problems of the current harmless error approach (the choice of whether to use the “pure” Chapman test or the
Harrington test) and the potential unfairness by choosing one test over the other might be solved if the concerns raised

by Justices Scalia, Douglas, Brennan, and Chief Justice Rehnquist could be addressed. 95  All three voiced apprehensions

over an appellate court's inability to know what a jury was thinking. 96  Currently, little if any of the record will reveal to

the appellate court anything about the jury. 97  Many jurisdictions have a jury poll, but that only confirms the verdict was

the verdict of all of the jurors. 98  The record may include the voir dire, so perhaps some information may be gleaned from
that. But for the most part, little is known-certainly nothing about how much weight the jurors placed on erroneously

admitted evidence or an improper jury instruction. 99  This is what led Chief Justice Rehnquist to write that it was “not

readily calculable” to know what the jury was thinking. 100  Thus, he turned to the “overwhelming evidence” test as

applied to a rationale jury, for a means of harmful-error analysis, seemingly by default. 101

Can the reviewing court ever know what the jury was thinking? Arguably, under the current Federal Rule of Evidence
606(b), a reviewing court can never know what the jury was thinking because jurors are prohibited from being a witness as

to matters pertaining to their deliberations. 102  But does it have to be that way? As stated supra, many *16  jurisdictions

use the jury poll after the verdict has been announced. 103  Some jurisdictions use special verdict forms in criminal

trials. 104

The author proposes that for purposes of establishing a record to assist the appellate courts in harmless error analysis, a

hybrid between a jury poll and a special verdict form should be used. The “Chapman” form 105  would be presented after

the verdict and typical oral jury poll, but before the jury is dismissed, 106  along with appropriate instructions, explaining

the purpose of the form. 107  This proposal is not meant to *17  abolish the current harmless error analysis, but rather
to provide more information to the appellate court to assist it in making the right determination, which should be the

impact of the error on the minds of the jurors. 108

Before implementing the use of the Chapman form, several things would have to be resolved. First, the court would have
to consider to which harmless errors the Chapman form would apply. Without question, the two most common types
of harmless errors raised on appeal are: 1) matters of evidence allowed in over objection; and 2) erroneous jury *18

instructions. 109  The Chapman form should be effective in both situations in providing information to the appellate
court. Regarding matters of evidence allowed in over objection, these types of instructions are already given in trials when
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the court correctly sustains an objection and instructs the jury to disregard the evidence. 110  With the Chapman form,
the trial court would be merely making a similar instruction, post-verdict. If our system assumes jurors can disregard

the evidence based on an instruction during the trial, 111  then it is an equally fair assumption that jurors can disregard
evidence based on an instruction after the trial. Assuming prosecutors would have the burden of requesting Chapman

forms, 112  the forms could not be used for evidence admitted over objection, which would be obviously harmful. 113

As for errors on instructions, the matter is more difficult. Criminal defense attorneys often submit numerous proposed
jury instructions that are denied by the trial court, although the court will substantially give the instructions by stating

them in another way. Under the current approach, the prosecutor has the burden to prove any error was harmless. 114

The new system would likely call for him to decide whether a Chapman form should be given for an instruction that

was, or was not, given over objection by the defense. 115  As to any proposed instructions that were *19  denied, but were
cumulative of the trial court's general charge, the prosecutor would have no need to call for the Chapman form because

the failure to give those instructions would be obviously harmless. 116  As for the remaining possible errors during the
instructions to the jury, the prosecutor would have to cautiously use his discretion in deciding whether to call for the
Chapman form.

Another error seen in harmless error cases is an improper argument by the prosecution. 117  Like improperly admitted
evidence, an improper argument is subject to instructions for the jurors to disregard the argument during the course

of the trial, so it follows that it could be subject to the Chapman form. 118  Of course, there are some errors that are

unique. 119  In such cases, whether the use of the Chapman form would be applicable will have to be determined on a
case-by-case basis.

One type of error in which the Chapman forms would not be effective would be evidence that was excluded over objection.

It would *20  not be in the best interest of justice or the jurors 120  to ask them to consider evidence they had not seen, or
witnesses from whom they had not heard testimony or been able to make judgments regarding their credibility. For such
errors, under the new approach, the Court would have two options: 1) continue to handle those types of errors under the

current harmless error analysis, or 2) always grant reversals on those types of errors. 121

After determining to which errors the Chapman form would apply, the Court would have to determine the method of
implementation. Perhaps the most straightforward approach would be through the Court amending Rule 606(b), wherein

the Court would set out the rules for the use of the Chapman form. 122  This would accomplish two things: 1) it would
remove any possible argument that the use of the Chapman form violated Rule 606(b), and 2) it would serve as notice
to those in the federal court system of the implementation date. Of course, implementation through Rule 606(b) would
have no direct effect on the harmless error cases that arise out of the various state courts, but changes in the federal rules

often result in similar changes to the various states' rules. 123

*21  Next, the Court would need to establish a form for the question contained on the Chapman form. Using language
drawn from the Chapman opinion, the Chapman form question might be drafted as follows: “Can you say beyond a
reasonable doubt that your verdict of guilty would have been the same verdict of guilty if the following evidence had
not been presented to you?” At which point the evidence is then described on the form. A response to this question

would adequately answer the question of whether the error was “harmless beyond a reasonable doubt.” 124  The question
would be modified somewhat for instructional errors. For example, it might read, “Can you say beyond a reasonable
doubt that your verdict of guilty would have been the same verdict of guilty had you not been instructed as follows
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(or had you received the following additional instruction)?” After which the instruction would follow. The form would
obviously include a “yes” and “no” box for the juror to place his initials and a place for the juror to sign his name. If a
defendant was found guilty of multiple counts, the form would need to be altered slightly to take that into consideration.
A proposed Chapman form is included as an appendix to this Article. As stated supra, the trial court should also give

an oral instruction on how to use the Chapman form. 125

The benefits of using the Chapman form are manifold. The most important benefit is that speculation of what the jury
was thinking, which has proven problematic under the current approach, would be greatly reduced in most harmless error

cases (which tend to be improperly *22  admitted evidence and improper instruction cases). 126

Another benefit would be the reduction of the number of needless appeals. The author has experienced first hand the
process of writing a brief, winning at the state court of criminal appeals level, only to be reversed by the state supreme

court upon a finding that the error was harmless. 127  Had the Chapman form been used and had the jurors unanimously
stated the error had no effect on their verdict, the appeal would have never been filed.

Most harmless error appeals result in the error being found harmless. 128  Assuming, arguendo, that the appellate courts

have been making the right decisions when finding the errors were harmless, 129  it would have been better for the
defendants and the court system had the defendants known their asserted errors were harmless prior to filing their
respective appeals. Think of the numerous hours of brief preparation by the defense and prosecution that could have been
avoided had the record already revealed whether an error was harmless prior to the filing of the appeal. Obviously, any
reduction in the number of appeals being filed would be a welcome relief to our courts and their burdensome caseloads.

One may argue that the use of the Chapman form would affect the integrity of the verdict, but that would not be the

case. Although jurors are currently not permitted to testify about their verdicts, 130  it has not stopped them from talking

about those verdicts after a trial. They often speak to attorneys involved in the case and sometimes the media. 131  Of
course, the *23  idea behind the Chapman form is to validate the verdict, not to call it into question. To wit, is the
verdict valid, in light of a possible error? But if there is any concern over the Chapman form affecting the validity of the
verdict, it can be solved by sealing the results of the Chapman forms used and placing the attorneys and parties under
a gag order not to discuss the results.

Finally, one may argue that the use of the Chapman form would be unduly burdensome-that at the end of the trial, the
jurors would then be passed numerous forms, each with a different issue to consider. Granted that may occur in some
multiple-month long trials, but that would be a rare occurrence. The vast majority of criminal trials last only one and a

half to two days, 132  and in most harmless error issues never arise. A sampling of recent cases, in which harmless error

issues were raised, reveals the vast majority only asserted one matter as being a harmless error issue. 133  Multiple harmless

error issues arising out of one case are rare. 134  The benefits of the use of the form would outweigh any inconvenience. 135

Because a small number of trials may have numerous potential errors making the use of the Chapman form burdensome,
it should not be a reason to disregard the use of the form in all cases.

IV. Conclusion

The harmless error rule has been in existence for decades and for good reason. It serves as a safeguard against our system

ordering a new trial as a result of a small error that in all likelihood had no impact on the verdict. 136  But under its
current approach, speculation affects the validity *24  of the harmless error ruling in that “no judge can know for certain
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what factors led to the jury's verdict.” 137  The use of the Chapman form is not a replacement for the current approach,
but rather an aid to the current approach as a means of greatly reducing speculation or removing it altogether. While it

would not be effective for every type of error, 138  any added benefit in the preservation of one's constitutional rights and
in judicial efficiency would make the implementation worthwhile.

*25  APPENDIX

(Sample Chapman Form)

In the Applicable Trial Court

UNITED STATES )
)

Vs. ) Case No._______
)

JOHN DOE, Defendant )

Can you say beyond a reasonable doubt that your verdict of guilty would have been the same verdict of guilty even had
the following evidence not been presented to you:

[evidence is described here]

______: YES, I can say beyond a reasonable doubt I would have still found the defendant guilty beyond a reasonable
doubt of all charges.

______: NO, I cannot say beyond a reasonable doubt I would have still found the defendant guilty beyond a reasonable
doubt of all charges.
____________________

Juror #1

Footnotes
a1 B.S., Auburn University, 1985; J.D., Samford University (Cumberland School of Law), 1988. Mr. Craig is an Assistant District

Attorney for the Eighth Judicial Circuit of Alabama

1 The article is limited to a discussion of federal criminal law harmless error analysis on direct appeal, with particular emphasis
on federal constitutional harmless error analysis in federal and state courts. Federal constitutional harmless error analysis is
applicable in state courts under the Fourteenth Amendment to the U.S. Constitution. See Chapman v. California, 386 U.S. 18,
19-20 (1967). Harmless error analysis on federal habeas corpus petitions has a different standard. See Brecht v. Abrahamson,
507 U.S. 619, 637 (1993).

2 On the other hand, the question was being asked in 1946. In Kotteakos v. United States, 328 U.S. 750, 764 (1946), the Supreme
Court framed the question as: what effect did the error have, “or reasonably may be taken to have had upon the jury's decision.
The crucial thing is the impact of the thing done wrong on the minds of [the jurors].” The 1946 Court actually referred to
the jury as “other men.” Id.
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3 See, e.g., 28 U.S.C. § 2111 (2005) (“On the hearing of any appeal or writ of certiorari in any case, the court shall give
judgment after an examination of the record without regard to errors or defects which do not affect the substantial rights of
the parties.”); Fed. R. Crim. P. 52(a) ( “Any error, defect, irregularity, or variance which does not affect substantial rights
shall be disregarded.”); see also Fed. R. Civ. P. 61; Berger v. United States, 295 U.S. 78, 82 (1935).

4 Chapman, 386 U.S. at 18. For more on Chapman, see infra notes 26-44 and accompanying text.

5 While the Chapman court did not directly state the two questions as presented, the questions can reasonably be inferred from
the Court's holding and ruling. See infra notes 6-7.

6 See Chapman, 386 U.S. at 24 (“[W]e hold . . . that before a federal constitutional error can be held harmless, the court must
be able to declare a belief that it was harmless beyond a reasonable doubt.”).

7 Id. at 26. In ruling that the error was not harmless, the Court reasoned, “Under these circumstances, it is completely impossible
for us to say that the State has demonstrated, beyond a reasonable doubt, that the prosecutor's comments and the trial judge's
instruction did not contribute to petitioners' convictions.” Id.

8 Harrington v. California, 395 U.S. 250 (1969). For more on Harrington, see infra notes 45-60 and accompanying text.

9 Harrington, 395 U.S. at 255 (Brennan, J., dissenting). Chief Justice Warren and Justice Marshall joined Justice Brennan in
his dissent. Id.

10 See id. at 254 (majority opinion) (“We do not depart from Chapman; nor do we dilute it by inference. We reaffirm it.”).

11 This position is based upon the Harrington court stating, “Our judgment must be based on our own reading of the record and
on what seems to us to have been the probable impact of the two confessions on the minds of an average jury.” Id. (emphasis
added); see also Jeffrey O. Cooper, Searching for Harmlessness: Method and Madness in the Supreme Court's Harmless
Constitutional Error Doctrine, 50 U. Kan. L. Rev. 309, 311 (2002).

12 Sullivan v. Louisiana, 508 U.S. 275 (1993).

13 Id. at 279. The Court continued, “The inquiry, in other words, is not whether, in a trial that occurred without the error, a guilty
verdict would surely have been rendered, but whether the guilty verdict actually rendered in this trial was surely unattributable
to the error.” Id. But see Neder v. United States, 527 U.S. 1, 18 (1999) (applying the test to a “rational jury”). Regardless of
the Sullivan opinion, the Court appeared in Neder to be deeply divided as to whether harmless error analysis should be applied
to the jury at hand or a reasonable jury. For more discussion on this conflict, see infra notes 83-92 and accompanying text.

14 Neder, 527 U.S. at 1.

15 Id. at 15-17.

16 See, e.g., United States v. Santos, 425 F.3d 86, 93 (2d Cir. 2005) (unable to find confrontation error harmless); United States v.
Mendoza-Mesa, 421 F.3d 671, 672 (8th Cir. 2005) (citing Chapman in remanding Booker error for resentencing); United States
v. Montelongo, 420 F.3d 1169, 1177 (10th Cir. 2005) (reversed on error restricting defendant's right of cross-examination);
United States v. Walters, 418 F.3d 461, 464 (5th Cir. 2005) (citing Chapman in remanding Booker error for resentencing);
United States v. Lawson, 410 F.3d 735, 740 (D.C. Cir. 2005) (admission of improper evidence was harmless); United States
v. Vazquez-Rivera, 407 F.3d 476, 490 (1st Cir. 2005) (unable to find Booker error harmless); United States v. Drury, 396
F.3d 1303, 1314 (11th Cir. 2005) (improper instruction was harmless; citing Neder in addition to Chapman); United States v.
McLaughlin, 386 F.3d 547, 555 (3d Cir. 2004) (improper instruction was harmless); United States v. Bushyhead, 270 F.3d 905,
914 (9th Cir. 2001) (admitting pre-Miranda confession into evidence was harmless); United States v. Spiller, 261 F.3d 683, 690
(7th Cir. 2001) (possible inadmissible hearsay was harmless); United States v. Davis, 202 F.3d 212, 217 (4th Cir. 2000) (failure
to give instruction was harmless; citing Neder in addition to Chapman); Ex parte Harris, 892 So. 2d 875, 877 (Ala. 2004) (error
of warrantless search evidence was harmless); Sparkman v. State, No. CA CR 04-268, 2005 WL 1231710, at *4 (Ark. Ct. App.
May 25, 2005) (improperly admitted video of victim interview was harmless); People v. Davis, 115 P.3d 417, 456 (Cal. 2005)
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(denying defendant the right to be present at a pre-trial hearing was harmless); State v. Peeler, 857 A.2d 808, 851 (Conn. 2004)
(confrontation error was harmless); Fuller v. State, 860 A.2d 324, 331 (Del. 2004) (defendant being unable to ask police officer
about impending arrest of witness was harmless); Rorie v. United States, 882 A.2d 763, 776 (D.C. 2005) (reversed, holding that
improper error on defendant being aggressor was not harmless); Mordenti v. State, 894 So. 2d 161, 175 (Fla. 2005) (prosecutor
using known false testimony could not be said to be harmless beyond a reasonable doubt); Wright v. State, 614 S.E.2d 56, 59
(Ga. 2005) (reversed, holding that the denial of defendant's right to cross-examine state's juvenile witnesses over their juvenile
record and possible deals with the state regarding the same was not harmless beyond a reasonable doubt); State v. Grace, 111
P.3d 28, 34 (Haw. Ct. App. 2005) (confrontation error warranted reversal); State v. Slater, 32 P.3d 685, 692 (Idaho Ct. App.
2001) (inadmissible hearsay was harmless, since not material); McCarthy v. State, 749 N.E.2d 528, 534 (Ind. 2001) (trial court's
limiting of defendant's right of cross-examination was harmless); State v. Metz, 636 N.W.2d 94, 98 (Iowa 2001) (prosecutor
questioning defendant about his not talking to the police required reversal); Quarels v. Commonwealth, 142 S.W.3d 73, 82
(Ky. 2004) (refusing to allow defendant the right to testify was not harmless beyond a reasonable doubt); State v. Smith, 793
So. 2d 1199, 1211 (La. 2001) (prosecutor's comments during sentencing was harmless); State v. Bridges, 829 A.2d 247, 258
(Me. 2003) (inadmissible evidence was not harmless beyond a reasonable doubt); Commonwealth v. Vardinski, 780 N.E.2d
1278, 1287 (Mass. 2003) (new trial ordered where trial court limited defendant's right of cross-examination); People v. Toma,
613 N.W.2d 694 (Mich. 2000) (majority held inadmissible psychologist testimony was harmless, but dissent argued otherwise
citing Chapman); State v. Courtney, 696 N.W.2d 73, 79 (Minn. 2005) (playing video statement of victim was harmless); State
v. Mayes, 63 S.W.3d 615, 636 (Mo. 2001) (reversed on sentencing phase citing Chapman where trial judge failed to give a “no-
adverse-inference-instruction” regarding a defendant who did not testify); Crawford v. State, 121 P.3d 582, 590 (Nev. 2005)
(citing Sullivan and Chapman in finding improper jury instruction harmless); A.B. v. Y.Z., 878 A.2d 807, 812 (N.J. 2005)
(applying Chapman to civil litigants); State v. McDonald, 99 P.3d 667, 669 (N.M. 2004) (citing Chapman and Neder in finding
harmless an Apprendi type error); People v. Hardy, 824 N.E.2d 953, 958 (N.Y. 2005) (Confrontation Clause violation was not
harmless); State v. Lewis, 619 S.E.2d 830 (N.C. 2005) (improper admission of identification testimony was harmless); State
v. Parisien, 703 N.W.2d 306, 310 (N.D. 2005) (reversed where judge answered jurors questions in defendant's absence); State
v. Madrigal, 721 N.E.2d 52, 63 (Ohio 2000) (Confrontation Clause violation was harmless); Dodd v. State, 100 P.3d 1017,
1046 (Okla. Crim. App. 2004) (improper victim impact testimony was harmless); State v. Lotches, 17 P.3d 1045, 1065-66 (Or.
2000) (exclusion of evidence was harmless); State v. Golembewski, 808 A.2d 622, 624 (R.I. 2002) (citing Neder and Chapman
in finding potentially improper jury instruction harmless); Franklin v. Catoe, 552 S.E.2d 718, 723 (S.C. 2001) (failure to allow
defendant to make personal closing statement during penalty phase was harmless); State v. Ball, 675 N.W.2d 192, 203 (S.D.
2004) (prosecutor's comments during closing about defendant “not talking” was not harmless); State v. Thacker, 164 S.W.3d
208, 225 (Tenn. 2005) (exclusion of mitigation evidence was harmless); In re Interest of K. R., 63 S.W.3d 796, 800 (Tex. 2001)
(shackling of defendant in presence of jury was harmless); State v. Calliham, 55 P.3d 573, 589 (Utah 2002) (confrontation error
was harmless); State v. Oscarson, 845 A.2d 337, 351 (Vt. 2004) (reversed, citing Chapman due to improper hearsay of child sex
abuse testimony); State v. Thomas, 83 P.3d 970, 982 (Wash. 2004) (citing Neder and Chapman, reversed in part and affirmed
in part regarding jury instruction errors); State v. Anson, 698 N.W.2d 776, 789 (Wisc. 2005) (improper statement offered into
evidence that forced defendant to testify was not harmless); Vigil v. State, 98 P.3d 172, 180 (Wyo. 2004) (Confrontation Clause
violation was not harmless); see also United States v. Macias, 387 F.3d 509, 520 (6th Cir. 2004) (citing Chapman but applying
the Harrington overwhelming test in finding Confrontation Clause violation not harmless); People v. Delgado-Elizarras, 131
P.3d 1110, 1112 (Colo. Ct. App. 2005) (although portion of judgment was vacated on other grounds, prior bad acts evidence
was harmless; citing Chapman but using overwhelming evidence analysis); State v. Elnicki, 105 P.3d 1222, 1234-35 (Kan. 2005)
(applying Chapman and Kansas' “inconsistent with substantial justice” test in finding that admission of video statements
of detective was not harmless); Jasper v. State, 871 So. 2d 729, 731 (Miss. 2004) (citing Chapman but using sufficiency of
the untainted evidence test in finding inadmissible statement of the defendant harmless); Pitt v. Commonwealth, 539 S.E.2d
77, 78 (Va. 2000) (finding confrontation error harmless; citing Chapman but applying Harrington overwhelming test); cf.
State v. Van Kirk, 32 P.3d 735, 743 (Mont. 2001) (moving away from Chapman more toward Harrington test, but adding to
Harrington test that in order to be harmless, the tainted evidence must be cumulative if it goes to an element of the offense).

17 See Fed. R. Evid. 1002 (best evidence rule). See generally Fed. R. Evid. 802 (hearsay evidence is barred absent a valid
exception).
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18 While our justice system is not perfect, the majority of Americans believe it is the best in the World. John M. Guthery, Our
Justice System, The Public's Perception, The Neb. Law., July 1999, at 2.

19 Cf. Sullivan v. Louisiana, 508 U.S. 275, 279 (1993) (goal is to determine “what effect [the error] had upon the guilty verdict
in the case at hand”).

20 See Kotteakos v. United States, 328 U.S. 750, 764 (1946).

21 Chapman was decided in 1967 and Harrington was decided in 1969.

22 The Court has expressed a willingness to consider proposals on other issues raised by academics and members of the Court.
See, e.g., Crawford v. Washington, 541 U.S. 36, 60-61 (2004).

23 It could be argued that other cases could be considered “leading,” such as Arizona v. Fulminante, 499 U.S. 279, 309 (1991)
and Delaware v. Van Arsdall, 475 U.S. 673 (1986).

24 See infra note 107 and accompanying text.

25 See infra note 107 and accompanying text.

26 Chapman v. California, 386 U.S. 18. (1967).

27 See supra note 16 and accompanying text.

28 Chapman, 386 U.S. at 19.

29 Id.

30 Id. The provision was found in article 1, section 13 of the California Constitution, which is no longer a part thereof. See
generally Cal. Const. art. 1.

31 Chapman, 386 U.S. at 19.

32 Id.

33 28 U.S.C. § 2111 (1967).

34 Chapman, 386 U.S. at 22. The Supreme Court has found there are a limited number of federal constitutional errors, called
“structural errors” that do require automatic reversal. See Johnson v. United States, 520 U.S. 461, 468 (1997); Arizona v.
Fulminante, 499 U.S. 279, 309 (1991). Structural errors are those that affect the “framework within which the trial proceeds,
rather than simply an error in the trial process itself.” Fulminante, 499 U.S. at 310. Examples would include complete
deprivation of the right to counsel or a trial before a biased judge. Neder v. United States, 527 U.S. 1, 9 (1999).

35 Chapman, 386 U.S. at 22.

36 Fahy v. Connecticut, 375 U.S. 85 (1963). Although the error in Fahy was a constitutional one (admission of evidence pursuant
to an unlawful search), the Court in Fahy opted not to address the issue of whether some constitutional errors could be
harmless. The Court simply reversed, ruling that in that case the error was not harmless. Id. at 91-92.

37 Chapman, 386 U.S. at 24.

38 Id. The Fahy test was stated as: “[W]hether there is a reasonable possibility that the evidence complained of might have
contributed to the conviction.” Fahy, 375 U.S. at 86-87. In Chapman, the Court stated there was “little, if any, difference” in
the tests as set out in Chapman and the one in Fahy. Chapman, 386 U.S. at 24.

39 Chapman, 386 U.S. at 24.
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40 Fahy, 375 U.S. at 86.

41 People v. Teale, 404 P.2d 209 (Cal. 1965). The case name was changed to Chapman v. California when the United States
Supreme Court granted certiorari.

42 Chapman, 386 U.S. at 24 n.7.

43 Id.

44 Id. at 24. Specifically, the Court reasoned, “Applying the foregoing standard, we have no doubt that the error in these cases
was not harmless to petitioners. To reach this conclusion one need only glance at the prosecutorial comments . . . .” Id.

45 Harrington v. California, 395 U.S. 250 (1969).

46 Id. at 254; see also supra note 10 and accompanying text. As stated supra, the Chapman decision reversed the Supreme Court
of California, which had applied an “overwhelming evidence” test. See supra notes 39-44 and accompanying text.

47 Harrington, 395 U.S. at 252.

48 Id.

49 Id. The jury was instructed to consider the confessions only against their respective confessors. Id.

50 Id. Like all of the defendants, he received a sentence of life in prison. Id. at 252 n.1.

51 Id. at 252.

52 Id.

53 Id. (citing Bruton v. United States, 391 U.S. 123 (1968)). The error was a Confrontation Clause violation. Id.

54 Id. at 253.

55 Id. at 254.

56 That is, “[T]he beneficiary of a constitutional error [must] prove beyond a reasonable doubt that the error complained of did
not contribute to the verdict obtained.” Chapman v. California, 386 U.S. 18, 24 (1967).

57 See supra notes 39-44 and accompanying text.

58 Harrington, 395 U.S. at 254.

59 Id. at 255 (Brennan, J., dissenting).

60 See id. at 255. That is, even if the tainted evidenced may have contributed to the verdict, it was still harmless if the untainted
evidence overwhelmingly pointed toward the defendant's guilt. See id.

61 See, e.g., Brown v. United Sates, 411 U.S. 223, 231 (1973) (Bruton violation harmless due to overwhelming evidence); Schneble
v. Florida, 405 U.S. 427, 431 (1972) (also held Bruton violation harmless due to overwhelming evidence); Cooper, supra note
11, at 320.

62 Even the cases following the Harrington test do not overrule Chapman. For example, Neder used the Chapman test, but
not in its purest form by reasoning that because of the overwhelming evidence, the error “did not contribute to the verdict.”
Neder v. United States, 527 U.S. 1, 15 (1999). This reasoning is far different from the pure “contributing to the verdict” test
originally set out in Chapman and Fahy, which avoided altogether an examination of the other untainted evidence. Chapman
v. California, 386 U.S. 18, 24 (1967); Fahy v. Connecticut, 375 U.S. 85, 86 (1963). The Neder application of the “overwhelming
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evidence test” as a means of addressing the Chapman test has been referred to as a “perversion of Chapman.” Linda E. Carter,
The Sporting Approach to Harmless Error in Criminal Cases: The Supreme Court's “No Harm, No Foul” Debacle in Neder
v. United States, 28 Am. J. Crim. L. 229, 243 (2001).

63 Cooper, supra note 11, at 320.

64 Sullivan v. Louisiana, 508 U.S. 275 (1993).

65 Id. at 276.

66 Id. at 277. The instruction violated Cage v. Louisiana, 498 U.S. 39 (1990) (per curiam) (reasonable doubt instruction that
included terms such as “grave uncertainty” and “actual substantial doubt” was improper). Id.

67 Yates v. Evatt, 500 U.S. 391 (1991).

68 Sullivan, 508 U.S. at 279.

69 Id.

70 Harrington v. California, 395 U.S. 250, 254 (1969).

71 Neder v. United States, 527 U.S. 1 (1999).

72 Id. at 4.

73 Id. at 6 (internal quotations omitted).

74 Id. at 5-6.

75 Id. at 4.

76 In Chapman, the Court attempted to determine whether the prosecutor and trial judge's improper comments to the jury
contributed to the verdict. It did not address the strength of the proper evidence presented to the jury. Rather, it commented
on the strength of the improper comments. See Chapman v. California, 386 U.S. 18, 24 (1967). For more on Chapman, see
supra notes 26-44 and accompanying text.
In Sullivan, the Court did not consider the evidence against the defendant and whether it overwhelmingly pointed toward his
guilt. Nor did it consider what a rational jury would have decided without the error. Rather, it looked at whether the jury
verdict in that very case was “surely unattributable to the error” (the trial court's failure to properly instruct on reasonable
doubt). See Sullivan v. Louisiana, 508 U.S. 275, 279 (1993). For more on Sullivan, see supra notes 64-71 and accompanying
text.

77 Neder, 527 U.S. at 18. Neder is arguably the most pro-prosecution harmless error ruling by the Court. In this case, the jury
was not even instructed to make a finding on a required element of the offense, yet the verdict was still upheld. Id at 25. Justice
Scalia, in his dissent, argued that there never was a valid verdict because a material element was not addressed by the jury,
and every defendant is entitled to have a jury make a finding of every element of a crime under Article III of the United States
Constitution. Id. at 30 (Scalia, J., concurring in part and dissenting in part). Scalia had used the same reasoning in writing the
opinion for the unanimous court in Sullivan, “to hypothesize a guilty verdict that was never in fact rendered-no matter how
inescapable the findings to support that verdict might be-would violate the jury-trial guarantee.” Sullivan, 508 U.S. at 279.

78 Neder, 527 U.S. at 17 (quoting Chapman, 386 U.S. at 24).

79 Id. at 18.

80 Id. A similar rationale was offered in Harrington:
It is argued that we must reverse if we can imagine a single juror whose mind might have been made up because of [the
improperly admitted statements] and who otherwise would have remained in doubt and unconvinced. We of course do not
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know the jurors who sat. Our judgment must be based on our own reading of the record and on what seems to us to have been
the probable impact of the two confessions on the minds of an average jury.
Harrington v. California, 395 U.S. 250, 254 (1969).

81 Justice Stevens disagreed with the Court's harmless error analysis, but concurred in the result. Neder, 527 U.S. at 25 (Stevens,
J., concurring in part and concurring in the judgment). Justice Scalia, the writer of the Sullivan opinion, was joined by Justices
Souter and Ginsburg in dissenting as to the portion of the opinion pertaining to the harmless error analysis and the result. Id.
at 30 (Scalia, J., concurring in part and dissenting in part).

82 Id. at 17 (majority opinion). In Harrington, the Court specifically stated, “We do not depart from Chapman; nor do we dilute
it by inference. We reaffirm it.” Harrington, 395 U.S. at 254. In Neder, the Court stated that Chapman's rule applied. Neder,
527 U.S. at 4.

83 Sullivan v. Louisiana, 508 U.S. 275, 279 (1993); Neder, 527 U.S. at 30 (Scalia, J., concurring in part and dissenting in part).

84 Neder, 527 U.S. at 18.

85 Id. at 32 (Scalia, J., concurring in part and dissenting in part).

86 Harrington, 395 U.S. at 254.

87 Id. at 257 (Brennan, J., dissenting).

88 Id. at 256.

89 Sullivan, 508 U.S. at 281.

90 Id. (quoting Rose v. Clark, 478 U.S. 570, 578 (1986)).

91 Id. at 284 (Rehnquist, C.J., concurring).

92 See supra notes 83-85 and accompanying text.

93 See, e.g., Carter, supra note 62, at 243; Cooper, supra note 11, at 329-33; Harry T. Edwards, To Err Is Human, But Not
Always Harmless: When Should Legal Error Be Tolerated?, 70 N.Y.U. L. Rev. 1167 (1995); Dennis J. Sweeney, An Analysis of
Harmless Error in Washington: A Principled Process, 31 Gonz. L. Rev. 277 (1995-96); Gregory Mitchell, Comment, Against
“Overwhelming” Appellate Activism: Constraining Harmless Error Review, 82 Cal. L. Rev. 1335 (1994).
In an interview that was conducted on April 12, 2005, and broadcast on October 4, 2005, Harvard University Law Professor
and a former member of O.J. Simpson's defense team, Alan Dershowitz, said had Simpson lost his criminal trial and appealed
the verdict:
[W]e would never ever win the appeal; that the court would find whatever the errors were-they were harmless errors; [and]
that because of the so-called mountain of evidence, any jury would have convicted had the evidence been presented to them
in any way. Appellate courts often do that. They make a mistake thinking they understand the trial dynamic, thinking they
can count up all the evidence on one side and all the evidence on the other and decide how a jury would have decided.
Frontline: The O.J. Verdict (PBS television broadcast Oct. 4, 2005), available at http://www.pbs.org/wgbh/pages/frontline/oj/
interviews/dershowitz.html.

94 See Mitchell, supra note 93, at 1349-50.

95 See supra notes 83-92 and accompanying text.

96 See supra notes 83-92 and accompanying text.

97 See Sullivan v. Louisiana, 508 U.S. 275, 284 (1993) (Rehnquist, C.J., concurring).
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98 See Karl Moltzen, The Jury Poll and a Dissenting Juror: When a Juror in a Criminal Trial Disavows Their Verdict in Open
Court, 35 J. Marshall L. Rev. 45, 48-52 (2001).

99 See Sullivan, 508 U.S. at 284 (Rehnquist, C.J., concurring).

100 Neder v. United States, 527 U.S. 1, 18 (1999).

101 See id. at 17-18. Even by his own admission, this method calls for speculation. See Sullivan, 508 U.S. at 284 (Rehnquist, C.J.,
concurring).

102 Specifically, Rule 606(b) reads:
Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring
during the course of the jury's deliberations or to the effect of anything upon that or any other juror's mind or emotions
as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror's mental processes
in connection therewith, except that a juror may testify on the question whether extraneous prejudicial information was
improperly brought to the jury's attention or whether any outside influence was improperly brought to bear upon any juror.
Nor may a juror's affidavit or evidence of any statement by the juror concerning a matter about which the juror would be
precluded from testifying be received for these purposes.
Fed. R. Evid. 606(b); see also Cooper, supra note 11, at 329-30.

103 See Moltzen, supra note 98, at 51-52.

104 See, e.g., State v. Mills, 109 P.3d 415, 418 (Wash. 2005).

105 Of course, the Court could choose to call the form whatever it wishes. Here, the author will refer to it as the Chapman form.

106 Obviously, it would be judicially and economically inefficient to remand cases back to trial courts to conduct hearings to
determine the effect of the error on the jury. Additionally, the idea of calling jurors as witnesses and subjecting them to cross-
examination is something that Federal Rule of Evidence 606(b) prohibits, and this author does not recommend. See Fed. R.
Evid. 606(b). Rather, the best time to build the record is while the jurors are “still in the box.”

107 In terms of instructions, the trial court should be forthright and explain the purpose of the form. If there is more than one
alleged error, meaning there would be more than one Chapman form, the trial court should explain that they are to be
considered separately. For example, the trial court's instruction might be something similar to the following:
Now ladies and gentlemen, your service is just about concluded in this case. But before you are dismissed, we need to gather
a little more information. As you know, during the course of the trial the attorneys objected to certain matters of evidence,
which they had every right to do. In some cases, an appellate court will review this court's ruling to make sure that I made the
right ruling regarding matters of evidence and so forth. Should I have made an error in terms of the evidence I allowed you to
consider, the appellate court would need to know what impact, if any, that wrongful evidence had on your verdict. To that end,
my bailiff is about to pass to each of you two forms, along with an ink pen. Each form pertains to two matters of evidence. You
are to consider each form separate from the other. By passing out these forms, it does not mean that an error did take place.
On the other hand, we are just trying to give the appellate court all the information we can, in case, an error did take place.
Now I want to go over each form with you. You should not discuss your answer with any other juror. You just mark your
opinion on the matter. The first form, marked “A” reads as follows: “Can you say beyond a reasonable doubt that your verdict
of guilty would have been the same verdict of guilty even had the following evidence not been presented to you: the written
confession of John Doe, which implicated the defendant in this case, Robert Roe.” In other words, was the remaining evidence
in the case, so overwhelming that you would have still found the defendant guilty beyond a reasonable doubt even had you not
been presented the evidence in question? Below you will see a box next to a sentence that reads, “Yes, my verdict would have
still been guilty.” Below that, you will see a box next to a sentence that reads, “No, I cannot say beyond a reasonable doubt
that I my verdict would have still been guilty.” You must mark one box or the other by signing your initials in one of the boxes.
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The trial court would then read the forms for any other harmless errors. Naturally, the oral instruction would vary slightly
when the alleged error was a jury instruction. The court could conclude its oral instruction explaining what each juror was
to do with the forms when they were completed.

108 After all, this is the goal of harmless error analysis. See Kotteakos v. United States, 328 U.S. 750, 764 (1946).

109 See supra note 16 for a sampling of recent cases.

110 See, e.g., Huddleston v. State, 70 So. 2d 14, 15 (Miss. 1954).

111 See City of Los Angeles v. Heller, 475 U.S. 796, 798 (1986).

112 See infra notes 115-17 and accompanying text.

113 For example, if a murder weapon containing the defendant's fingerprints came into evidence over objection, there is no need
for the use of the Chapman form. It would be a waste of time. It is obvious that such evidence would have contributed to the
verdict in a murder case. On the other end of the spectrum, the prosecutor may elect to not call for the Chapman form on
evidence that came in over objection, but was clearly not erroneous. For example, if the defense objects to testimony citing the
hearsay rule, but the prosecution knows the evidence was clearly not harmful and was properly admitted, then there would
be no need for the Chapman form as to that issue. Of course, the prosecutor would have to be confident in his abilities and
such a practice of waiver should be carefully used, particularly by less experienced prosecutors.

114 See Chapman v. California, 386 U.S. 18, 24 (1967).

115 Obviously, the Supreme Court can draft the rule to conform to its wishes. It may decide that the Chapman forms are optional
aids, leaving the discretion with the trial court to which issues the forms shall be used, as opposed to placing a burden on the
prosecutor to protect the record.

116 Depending on the number of such denied instructions, the prosecutor may choose to proceed with the Chapman form out of
an abundance of caution. Obviously, this is a decision that would rest within the prosecutor's discretion.

117 See, e.g., State v. Smith, 793 So. 2d 1199, 1211 (La. 2001); State v. Ball, 675 N.W.2d 192, 204 (S.D. 2004).

118 However, one cannot help but wonder if the Chapman form would produce an inaccurate representation of the true effect
any improper closing argument had on the jurors. Almost universally, jurors are instructed the arguments of the attorneys
are not evidence, and should not be considered as evidence in their deliberations. See, e.g., Brown v. Payton, 544 U.S. 133,
138 (2005). So inquiring into the impact of an argument, in which earlier the jury was instructed was not evidence, may be
problematic. Because of the earlier instruction (that arguments are not evidence), jurors may have a tendency to mark on the
Chapman form that arguments had no impact on them, thinking that is the “right” answer in light of the previous instruction.
In an egregious error of this type, such as in the Chapman case, the appellate court may choose to grant a reversal regardless
of the results of the Chapman form. Alternatively, the Supreme Court could opt to never have the use of Chapman forms
for improper prosecutor comments.

119 See, e.g., State v. Parisien, 703 N.W.2d 306, 310 (N.D. 2005) (judge answered jurors' questions in defendant's absence);
Franklin v. Catoe, 552 S.E.2d 718, 723 (S.C. 2001) (defendant not allowed to make personal closing statement to the jury
during penalty phase); In re Interest of K. R., 63 S.W.3d 796, 800 (Tex. 2001) (shackling of defendant in presence of the jury).
In these examples, the Chapman form would serve no use in Parisien and Catoe, but could be applied in In re Interest of K. R.

120 It is important that the system does not make the jurors question their verdict in terms of whether it was a good decision.
Should they learn of new evidence, which may have impacted their verdict, it may cause them to regret their decision. Although
this sometimes may happen via the media (post-verdict), it should not be a part of the practice.

121 In criminal cases, errors as a result of excluded evidence are quite rare. A review of recent cases finds very few. See cases cited
supra note 16 and in particular: United States v. Montelongo, 420 F.3d 1169, 1173 (10th Cir. 2005) (error was restricting
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the defendant's right to cross-examination); Commonwealth v. Vardinski, 780 N.E.2d 1278, 1287 (Mass. 2003) (error was
restricting the defendant's right to cross-examination); State v. Lotches, 17 P.3d 1045, 1066 (Or. 2000) (error was exclusion
of evidence).

122 The adopted rules would have to address whether failure to submit a Chapman form, on a type error of which the Chapman
form applies, would as a matter of law mean the error was not harmless. If it did not, then the rule would need to allow the
use of the Chapman form at the request of the defense, the prosecutor, or the trial court. Otherwise, if the decision was left
solely within the discretion of the prosecutor, he may elect to never call for the form, since most errors on appeal are found
to be harmless. See cases cited supra note 16 for a sampling of recent cases (large number found to be harmless).

123 The Court may also present the rule to The National Conference of Commissioners on Uniform State Laws (NCCUSL),
which according to its website, “provides states with non-partisan, well-conceived and well-drafted legislation that brings
clarity and stability to critical areas of the law. NCCUSL's work supports the federal system and facilitates the movement of
individuals and the business of organizations with rules that are consistent from state to state.” The National Conference of
Commissioners on Uniform State Laws, http:// www.nccusl.org (last visited Sept. 19, 2006).
The Court could choose to take a harder stance by simply reversing those cases raising harmless error issues, but which did
not have any Chapman forms in the record, based on the argument that the error is presumed to not be harmless and the
prosecution failed to meet its burden by not getting Chapman forms into the record. The beneficiary of an error has the burden
of showing it was harmless. See Chapman v. California, 386 U.S. 18, 24 (1967). This would be an extreme, but effective, means
to quicker implementation of the form, but it is not one that is recommended by the author. Rather, the current harmless error
analysis should continue for those cases arising out of jurisdictions without a Chapman form rule.

124 Chapman, 386 U.S. at 24.

125 See supra note 107 and accompanying text.

126 See cases cited supra note 16 for a sampling of recent cases.

127 Featherston v. State, 849 So. 2d 217, 223 (Ala. 2002) (admission of bank forgery affidavits of deceased victim was harmless
in forgery case). But see Stahl v. State, 686 N.E.2d 89, 94 (Ind. 1997) (admission of bank forgery affidavits was not harmless).

128 See cases cited supra note 16 for a recent sampling of harmless error cases, in which the vast majority were found to be harmless.
For a statistical analysis and economic impact of the harmless error rule, see generally William M. Landes & Richard A.
Posner, Harmless Error, 30 J. Legal Stud. 161 (2001).

129 Of course, this calls for speculation, which is an imperfection of the current harmless error approach. See supra notes 88-92
and accompanying text.

130 Fed. R. Evid. 606(b).

131 See, e.g., Michael Knox, The Private Diary of an O.J. Juror: Behind the Scenes of the Trial of the Century (Audio Literature
1995).

132 This is based upon the author's personal observation having been closely involved in Alabama state criminal courts for over
fifteen years, either as a criminal defense attorney, appellate attorney, or prosecutor.

133 See cases cited supra note 16.

134 See cases cited supra note 16. Keep in mind that through waiver, the prosecutor may elect not to submit a form on every
potential harmless error issue. See supra note 113.

135 The cost of having to retry a multiple-month long trial is high. Any aggravation of having to go through the post-verdict
Chapman forms is outweighed by the greater good of improving the probability of getting the appellate decision right, should
an appeal be forthcoming.
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136 Chapman v. California, 386 U.S. 18, 22 (1967).

137 Sullivan v. Louisiana, 508 U.S. 275, 284 (1993) (Rehnquist, C.J., concurring).

138 See supra note 120-21.
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