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IN THE CIRCUIT COURT OF THE
TWENTIETH JUDICIAL CIRCUIT IN AND

FOR COLLIER COUNTY, FLORIDA

CITY OF NAPLES, FLORIDA, a Florida
Municipal Corporation;

Plaintiff'

VS.

ETHICS NAPLES, INC., a Florida Non-profit
corporation;

Defendant.

CASE NO.

COMPLAINT

1.          This  is  a  complaint  for  declaratory  relief  regarding  the  facial  statutory  and

constitutional validity  of a proposed  amendment (by  initiative petition) to  the  City  of Naples

Charter.

PARTIES, JURISDICTION, AND VENUH

2.           The  CITY  oF  NAPLES,  Florida,  is  a  Florida  municipal  coaporation,  in  Collier

County, Florida, with a principal address of 735 8th Street South, Naples, Florida 34102.

3.           ETIIICS NAPLES, INC.  is a Florida non-profit corporation, with a principal address

of 267 6th Street North, Naples, Florida 34102.

4.          This court has jurisdiction pursuant to chapter 86, Florida statutes.

5.          Venue is proper as the parties and this cause of action all are  in collier county,

Florida.

6.          All administrative remedies have been exhausted, waived, or are not required to

be pursued.

BACKGROUND

7.          Ethics Naples, Inc. formed in August 2017.



8.          Its purpose is to "urg[e] the public to contact members of legislative bodies for the

purpose  of  proposing,  supporting,  or  opposing  legislation;  by  advocating  the  adoption  or

rejection   of  legislation;   and  by   advancing  the   practice   of  ethical   conduct  by   legislative

members."

9.          Ethics Naples drafted a proposed charter alnendment ("Proposed Amendment") to

create an independent ethics commission for the City of Naples.

10.        The proposed Amendment contains substantially different provisions for an ethics

commission than those of other commissions in the State of Florida.

11.        Ethics Naples was informed by numerous persons that a number of the items in

the  Proposed  Amendment  would  violate  Florida  law  and  should  be  changed  before  being

submitted to the voters, so as to prevent the voters fi.om being presented with an illegal charter

amendment.

12.        Ethics  Naples  represented  to  a number  of persons  that  it  would  address  these

issues, but Ethics Naples declined to revise its draft of the Proposed Amendment.

13.        In october 2017, Ethics Naples began collecting electors'  signatures to place the

Proposed Amendment on the November 2018  ballot.  The  Proposed  Amendment would  create

and  independent  ethics  commission  for  the  City  of Naples.  A  true  and  correct  copy  of the

Proposed Amendment is attached hereto as Hxhibit A.

14.        On April 16, 2018, at a duly noticed public workshop, the city council discussed

in open session certain initial concerns about the Proposed Amendment' s legality.  Ethics Naples

was invited to attend that meeting and participate, but declined to do so.  At the April  16, 2018,

City Council meeting, the City Council asked the City Attorney to prepare a formal legal opinion

regarding the legality of the Proposed Amendment.

2



GENHRAL ALLEGATIONS

15.        Ethics Naples has submitted the proposed Amendment to the city council.

16.        The city received certification from the collier county  supervisor of Elections

that at least loo/o of the qualified electors from the previous election had signed the petition for

the Proposed Amendment, as required by section 166.031(1 ), Florida Statutes.

17.        On or about April 29, 2018, the city Attorney submitted to the city council his

formal legal opinion and memorandum regarding the Proposed Amendment and recommended

that the  City  not place  the  Proposed  Amendment  on  the  August  28,  2018,  ballot  due  to  its

illegality, a true and correct copy of that memorandum is attached as Exhibit 8.

18.        The  Proposed  Amendment  is  invalid  under  the  Florida  Statutes  and  Florida

Constitution for the following reasons:

a.          The  ballot  summary  does  not  fairly  inform  the  voters  of the  Proposed

Amendment's chief puxpose or effect. Instead, it misleads voters because it fails to state

that  a  chief purpose  of the  Proposed  Amendment  is  to  empower the  proposed  ethics

commission to enact an ethics code w#/ess five of seven councilmembers vote cJgrJz.#sf a

proposed code rather than vote cJjLiJ'mcJ/i.ve/y for a proposed code. Because the Proposed

Amendment's  chief purpose  is  not  evident  in  the  ballot  summary,  it  violates  section

101.161(1),Floridastatutes;

b.          Proposed Amendment section  1 7.2(2) abridges the city councilmembers'

"elective" powers to adopt municipal ordinances, as set forth in Article VIII, section 2@)

of the Florida Constitution,  because the proposed  ethics  commission would be a non-

elected municipal legislative body with elective powers that supersede and supplant the

City  councilmembers'  elective powers.  That Constitution  section provides  in pertinent

part, "Each municipal legislative body shall be elective";
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c.            Proposed Amendment section  17.2(2) disregards the procedures set forth

in  section  166.041,  Florida  Statutes,  which  specify  in  minute detail  and  govern how a

municipality    adopts    ordinances.    Specffically,    the    proposed    ethics    commission's

prerogative,  and  the  City  councilmembers'  remaining  negative  supermajority  voting

requirement, show that a proposed ordinance adopted by the proposed ethics commission

will never be adopted by a "official legislative action" of a "governing body" but instead

be adopted by inaction after action by a non-elected, non-governing body; any proposed

ordinance  by  the  proposed  ethics  commission  would  violate  the  required  "mininum

notice procedures," which require that a proposed ordinance be "read by title, or in full,

on at least 2 separate days and shall, at least 10 days prior to adoption, be noticed once in

a  newspaper  of general  circulation  in  the  municipality"  and  be  advertised  at  public

bearings as required before the adoption of a proposed ordinance; and the proposed ethics

commission  would  enact  proposed  ordinances  without  "[a]n  affirmative   vote  of  a

majority of a quorum" of the "governing body";

d.          The   Proposed   Amendment's   ordinance   adoption  methodology   would

disregard the "uniforin method for the adoption and enactment of municipal ordinances"

and "lessen or reduce the [adoption] requirements of this section or other requirements as

provided by general law";

e.          Proposed  Amendment  section   17.1(1)  prohibits  a  City  "officer"  from

sitting on the proposed ethics commission.  But since the Proposed Amendment creates

new City "officer" positions, i.e. Ethics Commission, those in the positions would be City

officers.  Thus, the Proposed  Amendment's  plain  language  creates positions that could

never be filled because of the Proposed Amendment's "officer" prohibition.  Therefore,

with   no   possible   governing   quorum,   the   Proposed   Amendment   violates   section
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166.041(4),   Florida   Statutes.   Altematively,   the   Proposed   Amendment's   "officer"

prohibition is so vague that it violates due process requirements;

f.           Proposed    Amendment    section    17.1(2)    attempts    to    delegate    extra-

constitutional  and  extra-statutory  appointment  powers  to  constitutional  officers.  The

Florida Constitution and Florida Statutes do not cloak the proposed ethics commission's

appointing authorities with the power to make appointments as set forth in the Proposed

Amendment. These appointers have conflicts between their duties and the duties of the

proposed ethics commission. Further, the term "office" embraces the idea of tenure and

duties in exercising some portion of the sovereign power as conferred or defined by law.

This includes appointment powers. Thus, the appointers would become an officer of the

City, making them dual officeholders because they would be both constitutional officers

and City officers, in violation of Article 11, section 5(a), of the Florida Constitution;

9.           Proposed   Amendment   sections   17.1(6)(i),    17.1(6)(iv),   and   17.4(3)(g)

violate the Florida Constitution's  strict separation of powers by  allowing a non-elected

commission to usurp elected officials' powers to enact ordinances; and

h.           Proposed   Amendment   sections   17.1(6)(i),    17.1(6)(iv),   and   17.4(3)(g)

attempt to combine executive functions, such as the power of subpoena and investigation,

with judicial functions,  such  as the power to  apply the  law to  discrete  cases  and  levy

fines, which violate the Florida Constitution' s strict separation of powers.

1.           The proposed Amendment purports to delegate the legislative power to a

commission  without  sufficient  standards,  and  thus  is  vague  and  ambiguous  and gives

unbridled  discretion  to  the  proposed  ethics  commission.  While  the  measure  sets  forth

minimum   standards,   it   does  not  specify   linits   on   its   authority.   Giving  unbridled

discretion to local government actors is unconstitutional.
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19.        On May 2, 2018, after due pubHc notice and after allowing public comment on the

Proposed jinendment the City Councn considered a Resolution authorizing the Supervisor of

ElectioustoplacetheProposedAmendmentbeforetheelectorsattheAugust28,2018,election.

20.        The charter Amendment Transmittal Resolution (the "Resolution") is titled:

A   RESOLUTION   AUTHORIZING   TIIE   CHIEF   ELECTION
OFFlclAL  O¢APLEs  clTy  CLERK)  TO  SUBMIT  ro   TTIE
COLLIER      COUNTY      SUPERVISOR      OF      ELECTIONS
REFERENDUM LANGUAGE AMENDING TTIE CHARTER OF
THE   CITY   OF   NAPLES   RELATING   TO   ETHICS   TO   BE
PLACED  ON  THE  BALLOT  FOR  THE  AUGUST  28,  2018
PRIMARY ELECTION;  PROVIDING  THE  CHIEF  ELECHON
OFFlclAL    ro    OBTAIN    THE    NECEssARy    spANlsH
TRANSLATION OF  THE REFERENDUM; AND  PROVIDING
AN EFFECTIVE DATE.

21.        The city council is of the good faith belief that the proposed Amendment and its

profrosed Ballot Title and Ballot Summary are contrary to Florida' s statutes and Constitution.

22.        At the May 2, 2018, city councilmeeting, the city council voted 4-3 to table the

Resolution and directed the City Attorney to ffle a declaratory action with this Court. The City

Council' s Resolution is attached as Exhibit C.

23.        Time is of the essence because the deadline to transmit the proposed Amendment

to the Cohier County Supervisor of Elections is June 29, 2018.

COUNT ONE
@eclaratory Judgment)

24.        Paragraphs 1 through 23 are incorporated by reference as if fully restated here.

25.        This is a claim for declaratory relief under chapter 86, Florida statutes, regarding

the facial legality of the Proposed Amendment.

26.        There  is  a bona fide, actual present, and practical need for a declaration of the

legality of the Proposed Amendment.
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27.        The declaration will deal with present, ascertained, or ascertainable state of facts

regarding the legality of the Proposed Amendment.

28.        The rights and responsibilities of the parties are dependent upon the facts and law

applicable to the case.

29.        The city doubts that the proposed Amendment is legally valid.

30.        The  City  and  Ethics  Naples  have  an  actual  present,  adverse  and  antagonistic

interest and are all before the Court.

31.        The reliefsought is not merely giving legal advice by the courts or the answers to

questions propounded by curiosity.

WHEREFORE the City of Naples requests that this Court conduct an expedited hearing,

declare  that  the  Proposed  Amendment  is  facially  invalid  under  the  Florida  Statutes  and  the

Florida Constitution, and grant such other relief as is just and proper.

Dated May 3, 2018.

Respectfully submitted,

ROETZEL & ANDRESS, LPA

/s/ James D. Fox
JARES D. FOX, Esq.
Florida Bar No. 689289
850 Park Shore Drive
Trianon Centre -Third Floor
Naples, FL 34103
Telephone:  (239) 649-2705
Facsimile:  (239) 261-3659

jfoxenw.com
serve.jfoxeelaw.com

ROBERT D. PRITT, Esq.
Florida Bar No . 01965 71
850 Park Shore Ihive
Trianon Centre -Third Floor
Naples, FL 34103
Telephone: (239) 649-6200
Facsimile:  (239) 261-3659

7



apritteelaw.com
serve.roritt@malaw.com
Attorr;eysfi;rthecityofNaples
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