
Upton Law Firm, P.L.             
1400 Village Square Blvd 
Suite 3-276 
Tallahassee, FL 32312-1250 
Telephone: (850) 792-5291 
 
C.B. Upton 
Attorney at Law 
cbu@uptonfirm.com 

 
uptonfirm.com 

 
April 25, 2018 

 
VIA EMAIL 
 
Robert D. Pritt 
Naples City Attorney 
Roetzel & Andress 
850 Park Shore Dr 
Naples, FL 34103-3587  
rpritt@ralaw.com 
 

RE: Ethics Naples Proposed Charter Amendment  
  
Dear Mr. Pritt: 
 
 I represent Ethics Naples, Inc. Please share this letter with each member of the Naples 
City Council.  
 

After watching the April 16 City Council workshop, it appears that you will recommend 
that the Council refuse to send Ethics Naples’ proposed charter amendment to the Supervisor of 
Elections. If so, I urge you to reconsider.  
 

If the Council were to refuse to send the proposed amendment to the voters—although 
nearly 1,500 Naples registered voters have signed petitions to place it on the ballot—it would be 
a clear violation of Florida law. Florida Statutes section 166.031 imposes a mandatory 
ministerial duty on the Council to place a referendum question on the ballot after the requisite 
number of voter signatures have been submitted. The statute is clear: 
 

The governing body of the municipality shall place the proposed 
amendment contained in the ordinance or petition to a vote of the 
electors at the next general election held within the municipality or 
at a special election called for such purpose. 

	§	166.31(1), F.S. (2017) (emphasis added). 
 

As you know, Florida courts have held repeatedly that the use of the word “shall” in a 
statute means that the public officials are under a mandatory duty to take the action directed by 
the Legislature. The officials have no discretion to refuse to take act. See e.g., In re Buggs ex 
rel Rengifo, 122 So. 2d 519, 520 (Fla. 1st DCA 2013); City of St. Petersburg v. Remia, 41 So. 
3d 322, 326 (Fla. 2d DCA 2010); Psychiatric Inst. of Delray, Inc. v. Keel, 717 So. 2d 1042, 1043 
(Fla. 4th DCA 1998). 
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Indeed, the Florida Attorney General has addressed the non-discretionary duty section 
166.031 imposes on local governments. The Attorney General found: 
 

Section 166.031, F. S., as created by Ch. 73-129, Laws of Florida, 
gives the electors of a municipality the power to initiate a proposed 
amendment to the municipal charter. This section further states that 
the governing body of the municipality shall place the proposed 
amendment contained in the . . . petition to a vote of the electors at 
the next general election . . . The word “shall” as opposed to “may” 
connotes a mandatory duty. The statute vests no discretion in the 
governing body of the city. The duty to place the proposal on the 
ballot is purely ministerial. 
 
*** 
It would be improper for a [Council] to rule on the validity or legality 
of a proposed charter amendment. This is a function reserved to 
the courts. Based on the above, I am of the opinion that the duty 
under s. 166.031, F. S., to place an initiative proposal on the ballot 
is ministerial and vests no discretion in the city council. Therefore, 
the council may not look beyond the valid form of the petition to 
determine whether it should be placed on the ballot. 

AGO 74-69 (emphasis added). 
 
 Thus on behalf of Ethics Naples and the nearly 1,500 Naples voters who have signed 
the petition for the charter amendment, I respectfully urge you and the Council to comply with 
your mandatory statutory duty and place the Ethics Naples charter amendment on the ballot.  
The very nature of a charter amendment referendum—as opposed to a city council adopted 
ordinance—is to let the voters decide. 
 

Ethics Naples, as the organization sponsoring the charter amendment, obviously 
believes that the charter amendment has merit and is necessary. If members of the Council 
believe that the charter amendment is unwise or unnecessary, those members are free to 
express their opinion to the electorate. But the central command of the referendum statute is to 
let the voters decide without the Council obstructing their ability to vote.  
 
 Turning to the objections you raised at the workshop—none of which justify advising the 
Council to block the people’s right to vote—your main objection focused on Section 17.2(2) of 
the proposed charter amendment. That sub-section reads: “Any proposed amendment to the 
Ethics Code . . . shall be presented to the Council. The amendment shall become law as of that 
Council meeting unless five or more members vote against it.” You took issue with the 
supermajority requirement and the provision that it becomes law unless a supermajority of the 
Council votes against it. For support, you relied on Florida Statutes section 166.041, which sets 
forth certain municipal procedures.  
 
 I agree that section 166.041 applies to this situation. But contrary to your opinion, that 
statute expressly allows what my clients want to do. It reads:  
 

By future . . . charter amendment, a municipality may specify 
additional requirements for the adoption or enactment of 
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ordinances or resolutions or prescribe procedures in greater detail 
than contained herein. 

§ 166.041(6), F.S. (2017) (emphasis added). 
 

That is exactly what proposed Section 17.2(2) of the charter amendment does. It creates 
“additional requirements” the Council must follow when the ethics commission proposes an 
amendment to the ethics code.  
 

As I hope you will agree, section 17.2(2) of the proposed charter amendment is legal. 
But I also want to address that the Council has no authority to refuse to send the proposed 
amendment to the Supervisor of Elections regardless of your opinion of its legality. The time to 
test your legal opinion about the substance of the amendment is after the amendment becomes 
law when a court has the choice to sever any problematic language.  

 
The one case you cited at the workshop, Mullen v. Bal Harbour Village, 43 Fla. L Weekly 

D 634 (3d DCA 2018), does not apply here. Further, that decision must be read narrowly so that 
it does not conflict with other precedent. 
 

As discussed above, the Florida Attorney General addressed this exact question in 
AGO-74-69. There, the Attorney General emphasized that under section 166.031, a city council 
has no discretion to refuse to place a proposed charter amendment on the ballot. Similarly, the 
Council has no discretion here and cannot look at the substance of Ethic Naples’ proposed 
charter amendment to decide whether to place it on the ballot.  
 

Nor does AGO-74-69 conflict with Bal Harbour. The correct way to read Bal Harbour is 
that only in the rare instance when a proposed amendment indisputably contradicts state law on 
its face is the proposed amendment improper for the ballot. But here, even considered in a light 
most favorable to you, the proposed amendment merely conflicts with your interpretation of the 
law. There is no facial conflict with the express language of any statute. This is vastly different 
from what happened in Bal Harbour.  
 
 Thank you for your time and consideration. I hope that you will not lead the Council 
down the obstructionist path of trying to thwart the will of the people without a legal basis for 
doing so. Although my clients have no desire to sue the Council, they of course reserve all their 
legal rights, including filing a lawsuit. 
 

Sincerely, 

 
C.B. Upton 
Attorney at Law 


