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We appreciate the opportunity to submit comments to the Notice of Proposed Rulemaking relating to 

the Workforce Innovation and Opportunity Act (WIOA).  This document was developed by New York 

Association of Training & Employment Professionals (NYATEP) members and supporters, and includes 

feedback from a range of stakeholders in the fields of education, workforce, and economic development 

in New York State.   

 

NYATEP is New York State’s workforce association, dedicated to making our state’s workforce system 

the best in the country.  NYATEP is uniquely positioned to provide this feedback, as its membership 

represents the four titles of the law.  We deeply appreciate your consideration of these 

recommendation, and continued support of local workforce systems across the country.  For more 

information about our work or our membership visit www.nyatep.org  

_____________________________________________________________________________________ 

 

Adult and Dislocated Worker and Job Training 

1. Federal Recommendation: (Sec. 134 (c) (2)(A) “Career Services”) 

NYATEP welcomes the elimination of the ‘sequence of services’ and the intent to streamline a 

jobseeker customer’s experience.  To enable local areas to continue to meet the needs of its 

customers, NYATEP recommends the regulations reflect local flexibility to assess the need for, 

and to deliver career services.  Since no one size fits all, we recommend clarification in the 

regulations that reiterates that neither the Governor, nor the State Board, should impose 

unnecessary policies that attempt to require or mandate a sequence of services delivered to 

participants. NPRM Sec. 681.460 (a)(3) should be amended to clarify that “academic and 

occupational education as a component of the work experience” may be provided on a 

concurrent or sequential basis based upon a participant’s individual service strategy.”  

 

NYATEP appreciates the flexibility included to enable the local workforce area to utilize a prior 

assessment from a partner organization inclusive of education and postsecondary institutions, 

employer- and/or community-based organizations.  This will enable continuous service, as well 

as local efficiencies of service provision.  

 

NYATEP proposes to further strengthen the regulatory language by including “(d)” to Sec. 

680.150; reading “For participants served by one-stop partners, career services described in 

WIOA sec. 134(c)(2) may be provided by any of the partners. Neither the Governor, nor the 

State Board should require that specific services be provided by the WIOA Title I partner. As 

stated in WIOA sec. 134(c)(2)(B), a one-stop operator or one-stop partner shall not be required 

to conduct a new interview, evaluation, or assessment of a participant under subparagraph 

(A)(xii) if the one-stop operator or one-stop partner determines that it is appropriate to use a 

recent interview, evaluation, or assessment of the participant conducted pursuant to another 

http://www.nyatep.org/
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education or training program. Local Boards determine the time period of validity of previous 

assessments.” 

Additionally, NYATEP requests the Departments add a letter (e) to Sec. 680.150 to read, “Local 

Boards determine under what circumstances a one-stop operator or one-stop partner would be 

required to perform an initial assessment as described in WIOA sec. 134(c)(2)(A)(iii) for eligible 

participants prior to providing career services described in WIOA secs. 134(c)(2)(A)(iv)-(xi). A 

one-stop operator or one-stop partner shall not be required to conduct a new initial assessment 

if the one-stop operator or one-stop partner determines that it is appropriate to use a recent 

assessment of the participant conducted pursuant to another partner program. Local Boards 

determine the time period of validity of previous assessments.” 

2. Federal Recommendation: (Sec. 134 (c) (2)(A) (x) and (xi)“Career Services”) 

NYATEP believes that partnership is a critical element to the success of high performing local 

workforce areas.  Throughout the “Career Services” section of the law, there are references to 

“assistance” provided by the one-stop or its contractor as it relates to financial aid eligibility and 

filing for unemployment compensation.   

 

NYATEP understands the intention for the local workforce centers to provide substantive 

services in this regard, however due to the significant decline in resources we request that State 

plans address how statewide resources will be utilized to ensure local areas have enough staff to 

meet this demand; including how the state will allocate funding and allocate merit staff.  

Historically, as merit staff is cut (which typically is a decision made solely at the state level) the 

expectation is that the local areas assume the responsibilities, however even at times when 

resources become available often the local staffing remains under-resourced.   

 

Finally, any instances where such “assistance” is identified in the law should be the same for 

both adult and youth programs, and across the four titles of WIOA.  NYATEP recommends the 

definition of “substantive” to be the provision of information about services, enrollment in 

services available through the one-stop system, and/or a documented referral to partner 

programs to meet individual customer needs, as well as follow up with the customer to ensure 

connection to the partner program. 

 

3. Federal Recommendation: (Sec. 134 (c)(2)(A)(xii)(I)(aa) referring to “use of diagnostic testing”) 

Diagnostic testing can be a valuable tool to understand an individual’s skills proficiency and job 

readiness.  Due to the variability of jobseeker needs (i.e. barriers to employment, soft skills, 

literacy/numeracy, and/or industry-required skills), NYATEP believes that maximum flexibility 

should be provided to local workforce areas and partners in selecting an appropriate diagnostic 

tool to assess a jobseeker’s readiness and skills level.  In no way, should the diagnostic tool deter 

customers with significant barriers to employment (such as conviction history, low literacy, etc.) 

http://www.nyatep.org/
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from participating in the system. Additionally, the diagnostic tools should be consistent across 

the WIOA titles in the State, and the State should be charged with communicating across the 

Titles of WIOA and its partners what the tools are.  For example the regulations could state, “To 

ensure that State and local workforce areas are consistent, the State shall define and 

communicate, in consultation with local workforce areas, acceptable diagnostic tools, and a 

process for recommending alternate methods for understand a jobseeker’s proficiency and job 

readiness. ” 

 

4. Federal Recommendation: (Sec. 134 (c)(2)(A)(vii), (viii), and (ix) referring to “provision of 

information” to the one-stop customers. 

NYATEP strongly favors a transparent system that enables customers of the one-stop and 

statewide workforce system to understand, compare, and ultimately make informed decisions 

as it relates to the selection of services.   In the spirit of “reducing the reporting burdens and 

requirements” for local workforce areas, we strongly encourage States be held responsible (as 

stated in Sec. 116) for producing and providing publicly available, quarterly reports, by local 

workforce area, relating to local area performance, performance information and program cost 

on eligible training providers of training, and statewide availability of supportive services 

(available through State agencies).  This will improve the consistency of reporting, and 

understandability for customers who may utilize services throughout the State. Additionally, to 

supplement these reports, local workforce areas could provide additional information about 

additional local performance measures, training standards, and/or supportive services available.  

 

5. Federal Recommendation: (Sec. 134 (c)(3)(F)(v) “Training Services” in reference to “recognized 

postsecondary credential”)  

Highest quality training is a priority for New York State-based education and training provider 

within NYATEP’s membership.  To support a robust training system, we strongly recommend the 

definition of “postsecondary credential “  to mean “a credential from a state accredited 

institution or industry-recognized organization, including, but not limited to diplomas, 

certificates, apprenticeships (inclusive of pre-apprenticeships and registered), licenses, 

baccalaureate and associate degrees, and/or an industry recognized credential.  Throughout the 

law, sector strategies and career pathways are a critical component of successful outcomes for 

jobseekers and employers.  The ability to provide those credentials within the programs having 

an industry recognized assessment and documentation of skills attained, are an essential 

component of sectoral strategies. 

 

6. Federal Recommendation:  (Sec. 134 (a,c) (3) “Training Services” in reference to local flexibility”. 

Local workforce investment areas, and providers, are best positioned to collect and understand 

local labor market information and intelligence, build employer relationships, and provide 

effective training in response to the current and future labor market needs.  NYATEP strongly 

http://www.nyatep.org/
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recommends that local flexibility be preserved as it relates to Sec. 34 (c)(3) (D-H), to determine 

the appropriate availability, structure and mix of training services that are offered locally to 

individuals and employers.  

 

Additionally, we appreciate the flexibility of local areas to contract with providers not on the 

Eligible Training Provider List, for customized training, incumbent worker training, internships, 

paid or unpaid work experience, or transitional employment. 

 

7. Federal Recommendation:  Customized training (Sec. 3, p. 7), on-the-job training (Sec. 3, p. 12), 

and incumbent worker training (Sec. 134, p. 112) in reference to “employer match” 

Customized training, incumbent worker training, and on-the-job training each have different 

“match” requirements, making it challenging to communicate the difference in the programs to 

employers.   NYATEP recommends simplifying the match requirements, and setting lower match 

requirements for small business to encourage their participation in the programs.  Additionally, 

we recommend making a distinction based on the definition of a small business according to the 

Small Business Administration; 250 or fewer employees.  Further, we recommend that the 

match requirement be the same across all three types of training and be differentiated based on 

business size.   See below for an example: 

 

Training Type 
Small Business Match 

(1- 249 employees) 

Large Business Match 

(250+ employees) 

Customized, Incumbent Worker, and 

On-the-Job Training 
10% 25% 

 

8. Federal Recommendation: Eligible Training Provider Performance §677.230 “requires critical 

information be collected on individuals engaged with Eligible Training Providers (ETP) 

In the spirit of reducing the local reporting burden we recommend that the regulations 

designate the state responsible for data collection, validation, coordination and dissemination 

relating to eligible training providers.  This will ensure local staff time is allocated to serving 

participants, jobseekers, and employers, and as it relates to partner coordination; and allows for 

consistency statewide in data entry requirements.  

 

Additionally, NYATEP feels strongly that additional guidance needs to be provided relating to the 

eligibility of training providers who were not on the state eligible list on July 21, 2014 but 

became eligible between July 22, 2014 and June 30, 2015 under WIA. This is especially critical, as 

there will be no mechanism to determine WIOA eligibility for training providers by July 1, 2015.  

We recommend that USDOL allow all eligible training providers to receive initial and/or 

subsequent eligibility under WIA regulations until the State publishes and implements its new 

eligibility procedures, no later than 6/30/2016. This approach would be consistent with USDOL’s 

http://www.nyatep.org/
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transition authority in section 503 of WIOA, which allows the Secretary to take such actions as 

he determines to be appropriate to provide for the orderly transition from the Workforce 

Investment Act of 1998 to Title I of WIOA.   

9. Federal Recommendation: Priority (Sec. 134 (c)(3)(E) “Priority” 

NYATEP recommends that this section be revised to say: “With respect to funds allocated to a 

local area for adult employment and training activities under paragraph (2)(A) or (3) of section 

133(b), in cases where funding is limited, priority shall be given to recipients of public assistance, 

other low income individuals, and individuals who are basic skills deficient for receipt of career 

services described in paragraph (2)(A)(xii) and training services.”   

 

The use of priority of service, specific to only Title I, reduces the flexibility of local areas to 

integrate funding across the Titles to best serve the jobseeker customer.  For instance, if a local 

area decides to dedicate its Title II resources as the primary resources to serve those with the 

most significant barriers to employment due to literacy and numeracy deficiencies, and the Title 

I funding to provide a needs related payment, or employment-based training, as needed; it 

could be argued that the local area is not following priority of service.  Another example would 

be in a circumstance where a growing or demand industry requires highly skilled labor.  Limiting 

the local areas ability to connect eligible jobseekers to services to meet the local employment 

demands, could negatively affect the ability to serve the employer customer.  Instead, local 

areas should be required to demonstrate in the local plans, how the local system will serve the 

“hardest to serve”. 

 

Governance and Local Workforce Development Boards 

1. Federal Recommendation: (Sec. 107 (b)(4) “Local Workforce Development Boards-Standing 

Committees”) 

NYATEP and the state’s workforce development boards appreciate the flexibility of the local 

boards to establish the committees they believe necessary to respond to local needs, and are in 

alignment with Board Member expertise.  

 

2. Federal Recommendation: NPRM Sec.679.320 “Board Membership” 

The regulations should define the word “business” to indicate whether business representatives 

to the local board may include large non-profit organizations.  Locally, large institutions like 

hospitals or health insurance providers are technically non-profit organizations, yet are 

considered to be local businesses. 

 

 

 

http://www.nyatep.org/
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3. Federal Recommendation: (Sec. 107 (d)(4) “Local Workforce Development Boards – Employer 

Engagement”) 

Labor markets and economies are local and regional in nature, and so are relationships.  We 

strongly believe that Local Boards be provided with the authority to lead and coordinate efforts 

across the WIOA programs to engage with diverse employers locally and within the region.  

Therefore we recommend the regulations state:   “The State Workforce Board and Local Boards 

shall work in a coordinated manner in the provision of business services, and local boards, as 

defined within the local plan, will be the primary point of contact for employer relationships.  

Furthermore, policies or practices that are related to “business services” or “employer services” 

under WIOA should be reviewed and approved by the Local Board.” 

  

4. Federal Recommendation: (Sec. 107 (d)(13) “Local Workforce Development Boards – Career 

Pathways Development”) 

The implementation and application of Career Pathways should be locally driven to ensure the 

coordination of regional secondary, adult education, and postsecondary institutions, and their 

local partners.  We urge the regulations specifically require coordination across the WIOA 

programs to ensure a common career pathway is recognized and utilized across the State.   For 

example: The State Workforce Board, in consultation with the Local Workforce Investment 

Areas,  shall define the roles and responsibilities of the WIOA programs related to Career 

Pathways, and the strategy to ensure seamless service delivery for jobseekers and employers in 

this regard”.  Additionally, we strongly encourage federal guidance for commonly used terms 

associated with Career Pathway development, i.e.  entry, exit, education, etc.  Without a 

common set of terms to define the system, reporting will be a challenge, as will systems 

evaluation nationally. 

 

5. Federal Recommendation:  (Sec. 107 (d)(13) “Local Workforce Development Boards – 

Accessibility for Individuals with Disabilities”) 

NYATEP requests further clarity within the regulations related to the Local Workforce 

Development Board’s responsibility in ensuring local accessibility for individuals with disabilities.  

We recommend that Local Development Boards be responsible for making partners and training 

providers aware of the requirements, and reserve the right to disapprove contracts or disallow 

participants to access training providers, if they are not compliant with ADA requirements.   

 

Furthermore, the local system’s ability to invest in the appropriate upgrades to ensure 

individuals with disabilities can fully access all programming is limited.  NYATEP recommends the 

State or Federal governments provide set aside funding for this purpose, and not require use of 

the limited local allocations.  These funds should be detailed in the State plan, and utilized for 

the assessment and development of programs and infrastructure, i.e., when physical upgrades 

http://www.nyatep.org/
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are needed to meet accessibility requirements.  In addition, when new facilities are being 

deliberated, ADA compliance shall be part of the consideration.  

 

6. Federal Recommendation (Sec. 128 (b)(4) “Local Workforce Development Boards – Local 

Administrative Cost Limit”) 

Under WIOA the roles and responsibilities of Local Workforce Development Boards is expanded 

to increase coordination across the Titles; Convening, Brokering and Leveraging; Employer 

Engagement; and promotion of Proven and Promising Practices; and Career Pathways 

development.  Severely restricting what is considered as an eligible administrative cost will limit 

the Board’s ability to adequately fulfill these roles and the intent of the law.    Additionally, 

NYATEP requests more detail to explain what is allowable under ‘continuous improvement’ as 

described in the Notice of Proposed Rulemaking, i.e. “Continuous improvement activities are 

charged to administration or program category based on the purpose or nature of the activity to 

be improved. Documentation of such charges must be maintained.”   The proposed list in sec. 

683.215(b) will promote uniformity in how the states broadly interpret and apply the definition 

of administrative costs to the local areas.  We suggest that any changes to this list only occur at 

the federal level. 

 

Finally, due to the unevenness of fiscal and program monitoring under WIA, we feel strongly 

that State Financial and Oversight Technical Assistance Units and programmatic monitors be 

required to take a federal training on what is allowable under administrative costs, and to 

understand the fiscal requirements under WIOA.   

7. Federal Recommendation (Sec. 107(d)(1) “Local Workforce Development Boards – Functions of 

the Local Board, Local Plan”) 

Currently under WIA the local planning process in New York is heavily dictated by the State (i.e. 

in the form of a fillable question and answer document), which dramatically limits the ability of 

Local Workforce Areas to provide their feedback into the State Plan.  NYATEP recommends 

regulatory language that enables local areas to meet the needs of the State Board in meeting 

their responsibilities under WIOA for Statewide Planning, but encourage and allow local areas to 

provide their own input, feedback and strategies within the local plan.  Additionally, for the 

initial years of the plan, we recommend allowing for an abbreviated plan to be provided in 

advance of the 2016 State Plan, with the ability to revise and resubmit in 2017 to allow for more 

intensive local planning, if necessary.  

Additionally, the State Workforce Board would greatly benefit from local participation on the 

Board.  This local knowledge would lead to more robust and realistic implementation plans.   For 

example, regulations could be written as follows, " Pursuant to Section 101 (b)(1)(C)(iii)(bb), 

chief elected officials appointed to the state workforce board shall be comprised at minimum of 

the chief elected official of the largest and smallest LWIA, per their LWIA allocation in the state. 

http://www.nyatep.org/
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In instances where a consolidated or multi-county LWIA is the largest or smallest in the state, 

the Governor shall have discretion for appointing a singular Chief Elected Official from the 

consolidated or multi-county LWIA to represent such LWIA".  To date, there has not been any 

inclusion from New York State of local areas in the conversations, regardless of multiple 

attempts, relating to the implementation of WIOA. 

8. Federal Recommendations: §679.420 Function of a Local Fiscal Agent and §679.430 Internal 

Controls/Firewalls 

Absent within the NPRMs is the recognition that under WIOA multi-jurisdiction regions and 

current consortium agreements clearly define roles, financial firewalls and safeguards against 

conflicts of interest.  Inherently multi-county/city regions have associated checks and balances; 

satisfying the goals and requirements across multiple chief elected ensures a fair process for 

decision-making and ultimately is one that creates better system as it takes into account the 

goals of the various chief electeds.  Dismantling a collective decision-making process that is 

effective, and/or reducing roles of Local Boards and consortia will create a disconnection from 

the policy and planning function of the Boards and partners, and could potentially further silo 

the system. NYATEP’s concern is that based on few examples of lax oversight under WIA, the 

intention of the NPRMs is to place unnecessary restrictions that would hamper local efforts at 

coordinating and streamlining services across an already complex network of entities.  

 

Finally, as stated within the NPRM’s “Any organization that has been selected or otherwise 

designated to perform more than one of these functions must develop a written agreement 

with the Local Board and chief local elected official to clarify how the organization will carry out 

its responsibilities while demonstrating compliance with the Workforce Innovation and 

Opportunity Act and corresponding regulations, relevant Office of Management and Budget 

circulars, and the State’s conflict of interest policy.”  NYATEP believes clarification, such as 

“develop a written agreement that meets the needs of the local partnership” is necessary.  

Currently, the room for interpretation from the State may place undue burden on the local 

areas, when a simple memorandum of understanding will suffice. 

 

Based on our experience in New York, below are the current entities, roles, and examples of 

existing firewalls across the key functions as follows: 

 

Entity Role Firewall Examples 

Chief Local Elected 

Official(s) (CLEO) 

Serve as the local grant recipient or sub-recipient (note 

these responsibilities differ from that of the fiscal agent) 

Appoints the LWDB and establishes LWDB by-laws.  

Separate government entities provide a 

natural firewall 

http://www.nyatep.org/
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Liable for misuse of grant funds.  

May designate a fiscal agent.  

Partners with LWDB in local and regional planning, 

including development of the MOU.  

Partners with LWDB on selection of One-Stop Operator(s) 

and program oversight, and partners with the LWDB on 

selection of additional One-Stop partners.  

NPRM Sec. 463.755 (c) states the following with respect to 
the “required elements regarding infrastructure funding 
that must be included in the one-stop Memorandum of 
Understanding: “Identification of all one-stop partners, 
chief elected officials, and Local Board participating in the 
infrastructure funding arrangement.”  The regulations 
should either strike the words “chief elected officials” or 
clearly state that signatures of these officials are not 
required to execute the Memorandum of Understanding.  
Striking the words completely is preferable in order to 
avoid confusion.  Any implication that these signatures 
are required could lead to placing an unnecessary burden 
upon local workforce development areas to secure 
signatures that have already been provided on local plans 
and other agreements.   
 
In partnership with LWDB, set policy and develop the 

LWDA budget to align with local priorities. 

Local Workforce 

Development Board 

(LWDB) 

In consultation with the CLEOs, sets local policy and 

provides oversight for the local system. 

Issues requests for proposals for service providers, in 

most instances. 

Staff provides technical assistance to One-stop operators 

and partners. 

Board Bylaws 

Board Conflict of Interest Disclosure 

Local Plan 

Separation of duties and clearly 

outlined responsibilities for Board staff. 

Fiscal Agent Limited to accounting and funds management functions 

rather than policy or service delivery; responsible for 

fulfilling fiscal audit requirements.. 

We recommend that the Fiscal Agent should also be 

eligible to provide, under supervision of the CLEO or via 

written agreement:  

Programmatic AND fiscal technical assistance to One-Stop 

Operator(s) and Service Provider(s). 

-  Often local units of government, such as 

a county or city Budget Office, serve in 

this function.  This is inherently separate 

from local government agency partners 

that support programming.   In 

instances where staff in the same 

agency or organization perform roles of 

fiscal agent and those related to service 

delivery, the staff does not perform 

multiple functions, i.e. program 

http://www.nyatep.org/
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Other non-policy making functions of the LWDB (including 

procurement) under the oversight of the LWDB. If the 

LWDB determines that it would be cost-effective for the 

Fiscal Agent to provide non-programmatic shared services 

in the One-Stop system such as Technology Services and 

procurement of training, including OJTs, customized and 

incumbent worker training, transitional jobs, and 

classroom training through the ITA mechanism, then the 

Fiscal Agent may provide such services. 

 

oversight and program implementation. 

Per Sec. 679.420 of WIOA the CEO must 

ensure this agent has clearly defined 

roles and responsibilities. 

Per Sec. 679.400(e) of WIOA, should the 

board select an entity to staff the board 

that provides additional workforce 

functions beyond the functions 

described at WIOA sec. 107(d), such an 

entity is required to enter into a written 

agreement with the Local Board and 

chief elected official(s) to clarify their 

roles and responsibilities as required by 

§ 679.430. 

We recommend that a locally executed 

agreement, such as the Chief Elected 

official agreement or an MOU between 

the Chief Elected officials, and/or the 

LWDB, and/or the Fiscal agent 

suffices.                 

Consortium Agreement or 

One Stop Operator 

Coordinates services across system to maximize local 

resources and ensure LWDB vision is successfully 

implemented.  Entities that are overseen by members of 

the consortia should be able to apply to provide local 

services. 

  

-    Local Consortium Agreement 

-    Chief Elected Agreement 

-    In instances where One-Stop Operator is 

procured, it is subject to contract terms 

In instances where the One-Stop 

Operator is a 501c3, the entity is 

governed by bylaws 

Service Providers Via contracted provider: operate one-stop career centers, 

provide career services, training services or services to 

youth. 

-    Contract with local workforce board or 

local unit of government 

 

9. Federal Recommendations: 679.250(a) Local Area Designation/Re-designation 

The NPRM provides the Governor with discretion to approve initial designation or redesignation 

of a local area. 679.250(b) states that initial designation applies to program years 2015 and 

2016.  NYATEP supports section 679.290(c) which allows the Secretary of Labor to respond to an 

appeal by requiring designation of a local area on a finding of either a denial of procedural rights 

or a finding that the area meets the requirement for designation.  Additionally, we are 

supportive of 679.280(a) which provides for resdesignation assistance as a required statewide 

http://www.nyatep.org/
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activity. We support this activity for the purposes of providing technical assistance and funds to 

assist in carrying out studies requested by the local area to determine the potential effects of 

consolidation, as well as for providing facilitation services, support for convening conversations, 

and strategic planning. 

 

With regard to section 677.220(b) “circumstance of a local area failing to meet adjusted levels of 

performance for a third consecutive year, aside from the listed actions, namely: reorganization, 

certification of a new Board, and exclusion of underperforming service providers or partners.”  

We recommend that clarification be provided that a local area must fail the same performance 

indicator or metric for three consecutive years.   Additionally, NYATEP recommends that the 

governor’s actions, relating to providing technical assistance or remedies, must include 

consulting with chief elected official(s).  

 

Establishment of One Stop Delivery Systems:  One Stop Operations 

1. Federal Recommendation (Sec. 121 (c)(1) “Establishment of One Stop Delivery Systems – 

Memorandum of Understanding” “MOU”) 

NYATEP appreciates the interpretation of the law to allow for boiler plate and blanket MOUs to 

reduce redundancy for state and local partners.  Additionally, we welcome the language that 

enables local areas to maximize their efficiencies by expanding their offerings virtually, or 

offering services through partner organizations. 

Additionally, NYATEP feels incredibly strongly that regulations need to provide a “fail-safe” for 

local areas in the event that the state is not negotiating in good faith, fails to meet the MOU or 

consortia requirements, and to equitably resolve MOU disputes.   We recommend that the 

USDOL and USDOE provide a cost allocation plan and MOU terms that will go into effect if the 

State is unwilling or unable to negotiate terms with a local area, or is negligent in paying their 

portion of the cost allocations.  In New York State several of the mandated partners that would 

be subject to the cost allocation requirements are state partners, therefore it is critical that the 

federal government provide guidance for the resolution if the oversight agencies for WIOA are 

negligent in this regard.  Our state currently has a policy, that the state is the final decider in 

state/local disputes (TA-14-10: http://labor.ny.gov/workforcenypartners/ta/ta14-10-

WIAAgreements.pdf).  Additionally, if our state agency partners are unable to fulfill their 

responsibilities in the State Plan, and the effect is local areas are unable to provide their local 

system with the expected resources; at this time the way the Local Workforce Development 

Boards will be deeply impacted, and could be consolidated. 

 

 

http://www.nyatep.org/
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2. Federal Recommendation (Sec. 121 (c)(2)(d) “Establishment of One Stop Delivery Systems – 

Eligibility”) 

The provision to require the competitive selection, or procurement, of the one-stop operating 

system will unduly harm local areas that are effectively implementing a successful consortium 

model or operating the system through a City or County office.   

 

In New York State, there are countless examples of effective partnerships that bring together 

local institutions, units of government, and key partners at a small scale in rural offices to a large 

scale in New York City.   In order to maintain successful workforce systems that were proven 

under WIA, we strongly urge the regulations provide for the ability for local areas that are 

operated using a consortia model or that a City of County office not be subject to the 

procurement requirements under WIOA; in particular if the appropriate “firewalls” are in place 

with the Fiscal Agent and Local Workforce Development Board (see preceding section on page 

9) to ensure funds appropriately spent.   

 

NYATEP recognizes that the Departments acknowledge in 678.605 (d)(3)(i) that there are certain 

circumstances in which sole source procurement is acceptable, including when “there is only 

one entity that could serve as [a one-stop] operator.”  We strongly recommend that the 

Departments modify Section 678.305(d)(3) to take into account instances in which local 

governments have demonstrated success as the one-stop operator in a large, complex local area 

– sometimes in conjunction with other local or state agencies – and state in the final rules that 

they can meet the sole source standard under WIOA, or at a minimum provide guidance to the 

States that prior consortia are appropriate circumstances for the Governor to allow for sole 

source. 

 

NYATEP appreciates the extension of the timeline for implementing One-Stop Operators. 

 

3. Federal Recommendation (Sec. 121 (e)(3) “Establishment of One Stop Delivery Systems – Co-

location of Wagner Peyser Services) 

A highly functional Career Center is critical to customer service.  NYATEP recommends the Local 

Board and One-Stop Operators maintain flexibility regarding co-location, (i.e., management of 

staff, development of common performance measures for staff, etc.), but are provided with the 

parameters of the functional duties within the regulations. For example, responsibility for the 

One-stop operator, partner and stakeholder engagement, meeting federal/state/local 

performance standards, and activities related to career and business services.   The language in 

the draft regulations do not make responsibilities clear and in fact could enable the state to 

designate themselves as the lead organization onsite. 

 

http://www.nyatep.org/
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Ultimately, we believe that the local fiscal agent, and Local Workforce Development Board that 

has selected a center operator, should be able to designate the lead Center Director and 

performance requirements.  Additionally, in areas where merit staffing also supports a center’s 

operations, there needs to be clear understanding of the authority within the center, and 

expectations for staff performance.   In our experience the major challenges with co-location are 

related to who is in charge and provides staff direction.  Similarly, the State should be required 

to have a conflict resolution process for on-site staff disputes that is equitable, detailed and 

communicated to the local areas. 

 

4. Federal Recommendation (Sec. 121 (e)(4)  “Establishment of One stop Delivery Systems – Use of 

Common One-Stop Delivery System Identifier”) 

We recommend the federal government phase in rebranding, and provide supplemental funding 

to States to defray costs of the changes.    To avoid confusion and competition at the local level, 

the rebranding should be simple, small, and black and white.  Or, local areas should be able to 

determine how to incorporate the branding into their own logo designs. 

 

Serving Youth 

1.) Federal Recommendation: Youth eligibility (Sec. 129(a)(B)) 

Due to the high correlation of disconnection from education and work at a young age, and 

likelihood of poverty, we strongly recommend that all out-of-school youth be exempt from 

having to meet income eligibility requirements. 

 

Additionally, we feel strongly that under section (VI) “An individual who is pregnant or 

parenting” should be clarified to include non-custodial parents, such as fathers.  Reengagement 

of fathers and non-custodial partners are critical to supporting children.  In many cases youth 

served by our Members are parenting a child/children whose paternity has never been 

determined (in most cases the actual father, if known, is unemployed, transient and has little 

potential for providing child support.) Therefore these partners are not legally ‘custodial’ but 

are, in fact, parenting. 

2.) Federal Recommendation:  Low income youth (Sec. 129 (2) “Special Rule) 

In order to ensure services to youth at-risk of becoming low-income, we strongly recommend 

that youth, regardless of their poverty status, who attend a school that are considered by the 

U.S. Department of Education to be a “designated low-income school”, be considered low-

income youth. Additionally, as the Departments defines “high poverty areas”, we ask the 

Departments to consider a City with more than 20% of its census tracts that are considered 

“high poverty” to be considered a high poverty area.  Poverty areas are not always contiguous, 

in particular those that are separated by large tracts of land occupied by government buildings, 

colleges, and/or shopping malls.  We do not believe individual income eligibility is reasonable, 

and recommend its use in a very limited fashion. 

http://www.nyatep.org/
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3.) Federal Recommendation: Low income youth (Sec. 129 (c)(2) “Local program elements – paid 

and unpaid work experiences”) 

In regards to the language relating to “academic component” we recommend that it be 

allowable for  an organization other than an educational institution, including community-based 

and faith-based organizations, One-stop partners, units of State and local government, and 

other labor or workforce organizations, to provide this portion of paid and unpaid work 

experiences .  Additionally, we believe academic component should also mean “occupational 

education”, i.e. if a young person is gaining valuable on the job training, such as learning a 

technical skill, that should be allowable. 

 

Finally, we recommend that Sec. 129 (c)(2)(C)(ii) be revised to read “pre-apprenticeship and 

apprenticeship programs” 

 

4.) Federal Recommendation: Requirement  to contract youth services (NPRM Sec. 618.630, in 

relation to WIOA sec. 123; selection of providers) 

As described in the NPRM, local areas must adhere to the provisions outlined in WIOA sec. 123 

for selecting service providers when administering summer employment opportunities.  

 

In many states, including New York summer youth employment programs have continued to be 

provided utilizing funds other than WIA.  The proposed section discusses that WIOA requires 

local areas to identify youth providers of youth workforce investment activities, including work 

experiences such as summer employment opportunities, by awarding grants or contracts on a 

competitive basis.   We recommend that it be made clear within the rulemaking that resources 

that are non-WIOA that are blended to support work experience, are not subject to the same 

procurement requirements, therefore a program that includes multiple funding streams (i.e. 

TANF, tax levy, local philanthropy) may still operate their program, and utilize WIOA as a 

supplement to grants awarded through a competitive process.   

 

Additionally, with all youth services, WIOA requires that “(1) Local areas must include the 

criteria used to identify youth providers in the State Plan (including such quality criteria 

established by the Governor for a training program that leads to a recognized post-secondary 

credential) taking into consideration the ability of the provider to meet the performance 

accountability measures based on primary indicators of performance for youth programs.”  We 

respectfully request that youth services are not required to meet these provisions, until the 

State has an approved State Plan in 2016. 

 

 

 

http://www.nyatep.org/
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Performance and Accountability 

1. Federal Recommendations:  Relating to Postsecondary Credential and Measurable Skills Gain 

(Sec. 116 (2)( V)) 

The following references NPRM §677.155 related to postsecondary credential attainment and 

“measureable skills gain”  

 

Postsecondary credential attainment – Limiting the measurement to only postsecondary 

credential attainment and high school completion of program participants during participation 

in the program or within one year after exit, and not including critical training like occupational 

that leads to an industry recognized credentials is in contrast with the “skills gain measure” as 

defined in the NPRM.  If the intent is to utilize this as an interim milestone for credential 

attainment, training that ends in an industry recognized credential should be included, e.g. Class 

D or CDL-C Driving license, Certified First Responder, or Emergency Medical Technician. Many 

systems across the country, including New York, are operating highly effective sector-based 

partnerships that rely on industry recognized credentials.   For example in New York credentials 

like: Certified Nursing Assistant License (CNA), Commercial Driver License (CDL), Home Health 

Aide certification (HHA), National Restaurant Association Serve Safe Food Safety certification, 

National Retail Association Customer Service Representative, Finger Lakes Community College 

Advanced Manufacturing Machinist and American Hotel & Lodging Guest Services Gold, are 

industry- recognized, and provide demonstrable skills attainment.   

 

Finally, in Sec. 677.155(a)(1)(iv) we also recommend including alternative, standards-based 

certificates of high school completion for students with disabilities among the credentials 

recognized for achievement of the credential attainment measure. The inclusion of this type of 

measure will serve as an incentive for programs to serve youth with disabilities. 

 

Measureable Skills Gain – NYATEP is pleased to see that a “skills gain” will be documented 

academic, technical, occupational, or other forms of progress toward the credential or 

employment.  We believe a critical component of success in developing career pathways is 

related to occupational or industry recognized credentials.  It is recommended that youth 

programs under Title IB not be required to test participants to obtain their Educational 

Functioning Level or Grade Level Equivalent unless needed to determine that the participant is 

basic skills deficient for purposes of WIOA Youth program eligibility or to document a 

measurable skills gain for purposes of measuring performance. 

 

Finally the statute limits language to meeting criterion only if the participant is employed or is 

enrolled in an education or training program leading to a recognized postsecondary credential.  

Defining and communicating “measurable skills gain” will be necessary to ensure a uniform 

national approach to understand skills attainment.  We recommend utilizing literacy and 

http://www.nyatep.org/
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numeracy attainment metrics currently utilized by Adult Basic Education or English as Second 

Language providers; and recognizing reputable programs like Work Keys, among others, as 

acceptable measures of a “skills gain” for adults and youth who are in need of diagnostic testing.  

Similarly, the tools utilized for measurement should be aligned to those listed for use of 

“diagnostic testing” referred to in Sec. 134.  

Under WIA Youth, the skills gain and literacy/numeracy gains are effective for a participation 

year.  WIOA makes the measure effective “during a program year” for both adults and youth.  

However, if a customer enrolls in education or training toward the end of a program year, it will 

result in a negative outcome due to the customer not having enough time to obtain the skills 

gain before June 30th.   We recommend that any participants, adult or youth, who were enrolled 

less than 90 days prior to the program year end, and are continuing services into the next 

program year be allowed to continue as an active participant, and considered enrolled in Year 1, 

and in progress in Year 2, with expected completion in Year 2.    

 

2. Federal Recommendation:  Employer Engagement (Sec. 116 (2)( VI)) 

We applaud the inclusion of employer engagement as a metric within WIOA.  We applaud the 

emphasis on the use of employer engagement metrics that are sensitive to mandating a 

reporting burden on employers, and utilize available reporting systems, such as wage data.   

Additionally, we strongly encourage the use of metrics that do not have adverse consequences, 

i.e. would drive behavior to performance, not reflect the deep partnerships we are looking to 

build with employers.   

 

Several examples of employer engagement measures that could be included are: 

- Number of employers utilizing each service and length of engagement, i.e. on-the-job 

training, customized training, etc.  

- Amount of employer monetary contribution to training 

- Recruit to hire ratio, i.e. the number of jobseekers an employer needed to engage before 

hiring for a position. 

- Employee retention and wages 

- Number of youth employment and work experiences  

- Fill Rate, i.e. number of jobseekers placed against the number of open job orders in the 

system. 

 

3. Federal Recommendation: Local Performance (Sec. 116 (4)(1): 

New York State has measured indicators of performance, in addition to the common measures 

for several years.  Additionally, the State has often set local performance goals unreasonably 

high, in order to ensure the State meets its overall performance goals set by the federal 

government.  In order to strengthen the coordination between state and local workforce 

http://www.nyatep.org/
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programs, NYATEP recommends that the following language be included: “The State Board, in 

consultation with the Local Workforce Investment Areas, shall develop indicators of 

performance in addition to the Common Performance Indicators.  Additionally, the State shall 

develop a publically available algorithm for setting local performance targets.” In terms of 

responsibility for performance, NYATEP believes it needs to be clearly stated within the 

regulations that the State Workforce Development Board, as well as the oversight agencies, is 

responsible for monitoring and improving performance across all the titles of WIOA.  We are 

concerned that local workforce boards may be held responsible for performance of agencies in 

which we have no authority or financial influence. 

 

Performance measures, in particular those relating to Title II, should also take into account the 

large number of foreign born participants, including undocumented individuals and those that 

fall under the new executive order.  In New York State many adult education and family literacy 

programs serve this population, do not include immigration status in the provision or reporting 

of instruction. Additionally, allowing for self-attestation for employment will be necessary, as 

undocumented individuals will not want local areas to jeopardize their employment by 

contacting employers for information.  Regulations should enable foreign born participants to 

be served and counted regardless of immigration status. 

 

4. Federal Recommendation: Publication (Sec. 116 (6)) 

In order to effectively compare national performance, we recommend U.S. Departments of 

Labor and Education develop a federal dashboard for performance that is able to be sorted by 

State and LWIA that is publically and conspicuously made available. 

 

Miscellaneous Recommendations 

1. Federal Recommendation:  State Planning requirements (across all titles of WIOA) 

NYATEP strongly recommends that regulations include language that requires States to 

articulate how the discretionary WIOA resources (i.e. State set aside) are expected to be utilized 

across to support implementation of the vision articulated within the State plan (including 

specific performance goals), professional development, and the promotion/improvement of 

local best practices.  Additionally, we request that resources within the four titles of WIOA be 

made available to support the transition. Currently, the resources being used from transition are 

being funded by Title I. 

 

2. Federal Recommendation: Sec 122 (b)(2) “non-federal matching requirement” 

Regulations should be provided that outline the allowable in-kind costs for the federal match 

and non-federal match requirements. 
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3. Federal Recommendation: Definition of Family 

For purposes of defining low-income, the definition of Family is absent from WIOA Title I. I 

recommend incorporating the definition of Family from WIA Sec. 101(15) into the WIOA 

Regulations for Title I. 

http://www.nyatep.org/

