
 

CEPI’s contribution to the AVMSD New Guidelines for the 

transposition of the Audiovisual Media Services Directive 

 

After the recent entry into force of the Audiovisual Media Services Directive 

(AVMSD), the European Commission has now the task of drafting NEW guidelines for 

its transposition favouring a more effective harmonisation amongst Member States 

in Europe.  

The market is shifting and more and more digital opportunities could become a clear 

new source of investment for local/European independent production. European 

independent producers are, with no doubt, embracing the changing audiovisual 

landscape and the new opportunities that the market is offering. National 

Associations of Independent Producers are engaged on a daily basis and committed 

to fostering a strong independent film and television production sector across Europe 

and beyond.  

 

1. Creating a “European content Legacy”  and preserving IP rights for 

independent Producers 

First of all, the AVMSD could give some leverage to independent producers to 

negotiate better deals and, through the quota system, to nurture European 

productions and talents, and safeguard and enhance the independence of European 

creativity and diversity of content produced. 

The key concern for the Independent producers is to encourage both the quantity 

and the quality of promotional/marketing tools and of investment dedicated to 

European and particularly local content, distributed and often produced by SVoD 

services. The main problem is to achieve this end result protecting our producers’ 

rights and creating a European content legacy. Our European content is perceived 

“en passant” on the SVOD or AVOD platforms, because specific set up and algorithms 

make sure content is strictly personalised. In addition, for the online services the 

principle of exclusivity is key and this aspect should not be underestimated when 

drafting the guidelines. In other words, the challenge for every country will not 

only be the adaptation of quotas but also the quality of content provided/to the 

online services. The works, based on the exclusivity principle, cannot be circulated 

to other services (linear or non-linear) if the platforms have bought the content 

“exclusively”. So 1)the global investment and the country of destination must be 

respected and 2) it will be important to develop and facilitate a healthy relationship 

with the platforms  with flexible and fairer contractual relationships  across the 



 
European spectrum, considering we all want to operate in a prosperous and 

competitive European market.  

 
A “Code for Commissioning” (guidelines/self regulation) for independent 
producers/platforms should be encouraged as part of the articles embedded in 
the NEW REVISED GUIDELINES to facilitate some aspects of contractual 
relationships. In this way, European associations can refer to it and disseminate 
it to their local producers interested to close more and more deals with 
platforms in the near future. This would be an extremely useful tool which the 
Commission should recommend in the guidelines and being developed in 
synergy with key associations of producers and current operating platforms. 

 

2. Platforms and transparency of data: effective level playing field 

Technology helps in optimizing distribution, but in order to give the entire “value 
chain”(producers/broadcasters/ distributors/platforms) a real effectiveness, a 
certain level of transparency should always be respected in both the distribution and 
consumption phases. All traditional media companies are requested to provide such 
data nowadays; the broadcasters themselves do this and report back to their 
regulators at national level. Track records can give resourceful insights into 
audiences and their habits, and allow to assess how a work is actually performed. 
This is crucial for market purposes and to understand what works better and what 
does not. 
 

The transparency requirement to share the data collected should be applied to all 

actors to ensure a level-playing-field and equal leverage for bargaining. This should 

be in full alignment with anti-trust policy (perhaps AVMS guidelines should make a 

reference to this) and protection of intellectual property which make sure that good 

market competition is maintained in Europe. This optimistic take does not 

necessarily mean that regulation is not needed, as the risk for one player to 

monopolize (or oligopolize, if we may) the market is a serious threat to diversity 

of production, and to the whole European ecosystem so the European 

Commission is encouraged to keep a vigilant close monitoring on this aspect. 

3.Transposition of AVMSD: not another two speeds Europe 

We understand a one-size-fit-all solution might be difficult to be achieved as 

situations vary considerably across different actors and markets. A clear focus should 

be addressed towards areas such as Central and Eastern Europe. There the 

compliance to the AVMS Directive has not reached sufficiently good results and 

independent productions suffer, with decrease in job opportunities, economic 

growth and diversity of content.  



 
In those countries, the producer’s bargaining power is often rather weak and whilst 

the Directive is fully operative (and compliant) in many parts of Europe its 

effectiveness does not reflect reality.  

If the industry in those countries persist to operate in such a of weaknesses, there 

will be less and less resources invested into independent production which translate 

in less media freedom, pluralism of supply and local development of sustainable and 

profitable content production, to the detriment of European consumers/citizens.  

CEPI strongly encourages the European Commission not to forget about these 
two speeds Europe ecosystem which characterised the first implementation of 
the Directive. It will be vital for the EU to support the industry at national level 
and especially the national regulatory bodies, which are the best body to 
promote a stronger synergy and effective cooperation between the national 
and the European level. 
 
We strongly encourage a stricter supervision of the regular reporting measures 
that will have to be undertaken by SVOD services (as already happens with 
Broadcasters).If this can be done more effectively with the work of the “AVMS 
Contact Committee” we recommend to ensure better synergies amongst the 
latter and Regulators as in some specific part of Europe regulators appear to 
be less independent and more politicized.  
 
 

 

4. Marketing/Promotion of European content and Financial Obligations: a 

hand in hand process 

A clear distinction should be made between quotas to promote visibility of European 

content and concrete financial obligations, which do not correspond to the same 

principles regarding the territoriality of the applicable rules. 

Online services, increasingly popular worldwide, have been perceived as the 

gatekeepers in the access to content, and have been called to actively contribute 

to the production and promotion of European Content, especially with the latest 

adoption of the text.   Having said that, the role of independent producers continues 

to be strongly related to: 

a) ART 13 AVMSD-Promotion 

In terms of calculation of European works, the distinction between cinematographic 

films (for theatrical released) and audiovisual works is crucial. As it is difficult to 

compare the different categories (film, tv series), it makes sense to measure the 

European share according to the volume of timing dedicated to those,  so taking 

into account their duration. In order to ensure a stable minimum quota of 30% in 



 
the catalogues of nonlinear platforms, it is then necessary to measure the total offer 

of available content/minutes and the European share on a daily basis (along the lines 

of “daily reach” measurement in the current control guidelines).  Also, the 

distinction between catalogues, if they differ from one country to another or from 

one European geographical area to another.  As the user groups of the individual 

catalogues (SVoD, TVoD) are not identical, each individual platform catalogue should 

entail a minimum share of European works. The business model (ie. TVoD, SVoD, 

AVoD etc.) does not play a role in determining the minimum share of the total offer 

but the term “work” has to be defined because the definition might be different in 

the Member States. 

Tools managed and controlled at European level would be useful, provided that 
all regulatory authorities can be involved and can easily obtain the necessary 
elements for control. It seems necessary to set thresholds in absolute terms 
for exposure requirements (quotas) for practical reasons of transposition.  
 
E.g. Here the role of “national regulators becomes fundamental to ensure 
there is effective compliance with what established in the AVMSD for the quota 
calculation.  A report by the national regulator should be produced on a one 
year basis(as it functions for broadcasters) and shared with Commission, AVMS 
Contact Committee and Regulatory bodies on a country by country level, but 
with EU authorities’ supervision. 
 
 

 

b) ART 13 AVMSD – Financial Obligations 

Financial obligation assessment must be made by country and in doing so, it is 

necessary to establish a precise definition of platforms  “turnover” in order to 

understand whether they should be affected or not. 

In any case, it is important to have the means to evaluate these elements in an 

objective way, to know the results of these evaluations and to control them because 

the effects might be perceived differently in the European countries of destination 

of the services concerned.  

Some important indicators that can determine the audience share of video-on-
demand services can be the number of subscribers for SVoD, number of 
downloads for TVOD, number of views for advertising-based services. 
However, the individual share of total users must be weighted differently, as 
for example turnover per view in an AVoD model is significantly lower than in 
a TVoD model, but the number of views for AVOD is significantly higher.  
 
It would be necessary to offer the choice of the method of calculation in each 
country with regard to the financial obligations. If there is a comparison, it 



 
must of course be done on a consistent basis with comparable services 
operating in the same market. This is because situations do vary according to 
the size of the sector which is rather diverse according to each country. 
 
The 10M€ reference already used for SMEs exceptions in other regulations 
could represent a good threshold. This “European” threshold could coexist 
with domestic thresholds adapted for higher national quotas decreed to 
catalogues proposed to national subscribers and this European threshold could 
prevent the risk of forum shopping. 
 
Furthermore, the European Commission should not underestimate when a SVOD 
operator invests in a new original content produced in Europe with one national 
producer, as this investment often covers both national and international rights – 
and at least European – rights. This situation clearly changes the approach quite 
evidently if we compare it with the way traditional TV channels mostly operate in 
national markets and in relation to their investment obligations. Consequently, 
the way that the investments are distributed should take into consideration the 
national and international (European) dimension of rights which are characterising 
these new deals with the platforms.  
 
CEPI would like to encourage the European Commission to seriously reflect on this 
problem. Without a more inclusive approach of both dimensions, there is a clear 
risk for the investment obligation to only cover the national aspect (country of 
destination) but to be limited by the fact that global operators could take 
advantage of benefiting from the additional “international/European rights 
dimension” to the disadvantage of independent producer and of a fair level of 
investment into it.  
 
 

 

About CEPI 

The European Coordination of Independent Producers recently re-named European 

Audiovisual Production (CEPI) was founded in 1990 to organise and represent the 

interests of independent cinema and television producers across Europe. Our 

members create a wide range of diverse film and television content, from standalone 

documentaries and special event programming, to game shows, animation, light 

entertainment and high-cost drama series.  

Find out more https://www.cepi-producers.eu/ 

Email: cepi@europe-analytica.com 
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