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Welcome…. 
 
to the latest edition of The Missing Piece, the monthly legal bulletin from 
In House Lawyer.  In House Lawyer is my individual and exclusive legal 
service with strong ideals and a bespoke approach. 
 
In this issue I’ll be explaining the typical sale process for selling shares or a 
business and cutting through the legal terms you will hear bandied about.    
 
 For more bulletins and information on In House Lawyer, go to 
www.inhouselawyer.uk.com. 
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This article highlights the key stages you will go through when selling or buying a business, whether by way 

of shares or assets.  

Due diligence  The process starts with the principles of the deal being set out in the Heads of Terms and ensuring 

confidentiality, either in a non-disclosure agreement (also known as an NDA) or in the Heads of Terms.  The next 

step is for the buyer to conduct its investigations into what it is buying.  This is known as ‘due diligence’ and will 

comprise both written questions (known as ‘enquiries’) from lawyers and accountants and 

physical inspections and interviews.  The purpose of the enquiries is to establish whether 

the basis for calculating the price is correct and to flush out any issues that may cause the 

buyer concern. 

The list of questions is invariably long and will require many documents to be provided to 

the buyer. Historically these were kept in an actual room which was known as the ‘data 

room’.  Nowadays’ data rooms are commonly a cloud based storage facility to which the 

buyer’s and seller’s teams have access.  It is sensible for the sellers to keep a copy of everything they provide to the 

buyer as it will be needed for the disclosure bundle (discussed below) and that means everything you hand to the 

buyer or let the buyer see, even if not exchanged formally via the data room or in response to a written enquiry.   

At some stage during the due diligence process the buyer issues to the seller the agreement to purchase the 

business or the shares.  The agreement to purchase a business is known as the ‘business purchase agreement’ or 

‘B.P.A’ for short.  The agreement to purchase shares is known as the ‘share purchase agreement’ or ‘S.P.A’ for short. 

Warranties and indemnities  Both documents will cover what is being sold and who by and the mechanism for the 

transfer of the assets or shares and also restrictions on the seller competing with the business after the sale. The 

BPA will address the transfer of the employees from the seller to the buyer. Both agreements will also contain 

things called ‘warranties’ and ‘indemnities’. 

Warranties are a series of statements that the sellers have to make about the business.  The warranties extend to 

a large number of pages and cover lots of matters.  The sellers have to promise that each of the statements is true.  

If there is something that makes the statement untrue then the warranty should either be amended or the matter 

than makes the statement untrue has to be listed in the disclosure letter (more of that later) which is referred to 

as ‘disclosing against the warranty’.  Generally, the matter is disclosed rather than the warranty be amended.  For 

example, if there was a warranty stating that the business has 8 cups and saucers and teaspoons and it only has 7 

cups, the disclosure would be ‘The business only has 7 cups’. 

The purpose of the warranties is that the price is based on the warranties being true. If not then the business wasn’t 

worth what the buyer thought it was and therefore the buyer overpaid and will want the overpayment refunded.  

So, if a warranty is untrue and the fact and how it is untrue isn’t disclosed then the buyer can request a refund 

which is known as ‘making a warranty claim’.   

The seller gets some protection though from the buyer bringing a warranty claim.  Firstly, it can and should disclose 

against the warranties so that the buyer can’t say they didn’t know about the matter that made the warranty 

untrue.  Note that just telling the buyer or assuming they know will not be enough, it has to be in the disclosure 
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letter to give the seller any protection.  Secondly there are a series of limits put on what the buyer can claim.  The 

parties will usually agree that the buyer can’t bring a warranty claim unless it’s for an amount over X amount.  This 

is similar to an excess, so that any amount under that is the buyer’s problem and is known as the ‘disregard’.  The 

next limit is called the ‘aggregate’.  If we say the disregard is £10, then only when a claim or claims exceeds the 

aggregate can they be made.  So, if the aggregate is set at £100, then ten claims of £10 would be needed before a 

warranty claim could be brought by the buyer.  They could then claim for the full £100 though.  The next limit is 

known as the ‘cap’ and that is the amount up to which the seller can bring claims and over that it’s the buyer’s 

problem.  This is normally set at the same level as the price.  The final limit on the seller’s right to bring a claim is 

the time period during which they can bring a claim.  This is negotiated between the parties but buyers usually 

prefer 3 years as this allows them to conduct a couple of audits and 7 years for tax related warranties.  This is known 

as the ‘warranty period’. 

Sometimes due diligence throws up issues which even though the buyer knows about them they aren’t happy with 

the risk.  The way this is addressed is by the seller giving an indemnity, which means that if the seller suffers any 

loss because of that issue they can claim it back from the seller without being subject to the disregard, the 

aggregate, the cap, the warranty period or the fact that it had been disclosed.  A share purchase agreement contains 

a document known as a ‘tax indemnity’ which, at its most basic, is a promise by the seller to pick up the tab for any 

undisclosed tax liabilities of the company whose shares it is selling. 

Disclosure letter  The disclosures are all set out in a document known as a ‘disclosure letter’.  This lists all the items 

that make a warranty untrue.  It also lists and attaches copies of all the documents that have been provided by the 

seller to the buyer (which is known as the ‘disclosure bundle’) and that is why it is sensible for the seller to keep a 

copy of all documents it has provided in the due diligence process.  One of the warranties will be that the disclosure 

letter is full and not misleading so there is nothing to be gained by hiding documents.  

It’s worth noting that if a disclosure isn’t in the disclosure letter then more than likely it won’t count as a disclosure 

and the seller won’t be able to use it as a defence to a warranty claim.  So, don’t think that as a seller you’ll be OK 

because you told the buyer something that was a disclosure and therefore you’re protected.  If it’s not in the 

disclosure letter then you won’t know for sure. 

There will also be various other documents surrounding the main documents, such as company secretarial issues 

(known as the ‘ancillaries’), the form that transfers shares (known as the ‘stock transfer form’), 

employment/directorship termination letters and new service agreements. 

Completion  Once the documents have all been agreed then they will be signed, this is 

known as ‘exchange’ and either at the same time or at a later date they will ‘complete’.  

At exchange the buyer agrees to buy and the seller agrees to sell the business/shares.  

The agreement will set out what is to happen at each stage and also what the seller can 

do with business during that period.  Once exchange has taken place the buyer can’t 

back out unless certain items change one of which is usually that the seller has to be 

able to repeat all the warranties again at completion so that the buyer knows it’s still 

buying what it thought it was buying at exchange.  
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Completion is the day when everything comes together and all of the documents are signed and money exchanges 

hands. There are various methods for calculating the sale amounts, most of which provide for deferring an element 

of the completion amount.  This could be by making it conditional on the company having a certain net asset value 

at completion or by tying it to future profits. 

 Completion arrangements can be difficult if there are a number of parties to sign the documents.  Often it is easier 

to hold a completion meeting where all of the parties attend.  

After completion all of the original documents are sent to each party which requires it. The filings are made at 

Companies House, company books are updated, stamp duty is paid by the buyer and a bible will usually be prepared 

containing copies of all of the key documents.

 

THAT’S ALL FOR THIS MONTH… 

Next month I’ll be staying with corporate matters and discussing the transfer of employees on the acquisition of a 
business (as opposed to the acquisition by way of shares).  If you have any queries, comments or request for future 
bulletins then get in touch, I would be delighted to talk to you or meet at your convenience. 

+44 (0) 7525 810 444        +44 (0) 1244 318 470 

edelgado@inhouselawyer.uk.com 

www.inhouselawyer.uk.com 
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