
	

1 
	 PROCEEDINGS OF A SPECIAL COURT-MARTIAL 

	

2 
	

The military judge called the Article 39(a) session to 

3 order. The court met at Holloman Air Force Base, New Mexico, at 

	

4 
	

0857 hours on 6 November 2012 pursuant to the following 

	

5 
	order(s): 

6 

7 

8 

9 

	

10 
	

[The convening order, Special Order A-60, Headquarters 12 1  Art- 

	

11 
	

Force,(ACC), dated 27 August 2012, Davis Monthan AFB, Arizona, 

	

12 
	 as amended by the convening order, Special 

	

13 
	

Order A-6, same Headquarters, dated 1 November 2012, as amended 

	

14 
	

by the convening order, Special Order A-7, same Headquarters, 

	

15 
	

dated 5 November 2012. They 

	

16 
	are attached to this record of trial as pages 1.1 through 1.3. 

17 

18 

	

19 
	

The 

	

20 
	

USAF Trial Judiciary Memorandum, dated 7 Sep 2012, 

	

21 
	

detailing the military judge, is attached to this record as page 

	

22 
	

1.4]. 
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1 	 ARTICLE 39(a) SESSION 

	

2 	[The Article 39(a) session was called to order at 0857 

3 hours on 6 November 2012. It was attended by the military 

	

4 	judge, both trial counsel, both defense counsel, the accused and 

	

5 	the reporter]. 

	

6 	NJ: This Article 39(a) session is called to order. 

	

7 	ATC: This court-martial is convened by Special Order A-60, 

	

8 	Headquarters 12t-' Air Force, Davis Monthan Air Force Base, 

g Arizona, dated 27 August 2012, as amended by Special order A-6, 

	

10 	same Headquarters, dated 1 November 2012, as amended by Special 

11 Order A-7, same Headquarters, dated 5 November 2012, copies of 

	

12 	which have been furnished to the military judge, counsel, the 

	

13 	accused and which will be inserted at this point in the record. 

	

14 	The charges have been properly referred to this court for 

15 trial, and were served on the accused on 30 August 2012. 

	

16 	The prosecution is ready to proceed in the case of U.S. v. 

17 Airman First Class Devin P. Kelley. 

	

18 
	

The accused and the following persons detailed to this 

	

19 
	court are present: 

	

20 
	

PERSONS PRESENT/ABSENT 

	

21 
	

Colonel J. Wesley Moore, Military Judge (14.1); 

	

22 
	

Captain Matthew J. Neil, Senior Trial Counsel (STC); 
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1 	 Captain Brett A. Johnson, Assistant Trial Counsel (ATC); 

	

2 	Captain Mark Rosenow, Senior Defense Counsel (SDC); and 

	

3 	 Captain Danko Princip, Defense Counsel (ADC). 

	

4 	The members are absent 

	

5 	Tech Sergeant Jennifer H. Shields has been detailed 

	

6 	reporter for this court and has been previously sworn. 

	

7 	Captain Neil has been detailed to this court martial by 

8 Major Brian M. Thompson, Chief Senior Trial Counsel. I have 

g been detailed to this court martial by Lieutenant Colonel Owen 

10 W. Tullos, 4.9t  Wing, Staff Judge Advocate. All members of the 

	

11 	prosecution are qualified and certified under Article 27(b) and 

	

12 	sworn under Article 42(a), Uniform Code of Military Justice. 

	

13 	No member of the prosecution has acted in any manner which 

14 might tend to disqualify us in this court-martial. 

	

15 	 RIGHTS TO COUNSEL 

	

16 	MJ: 	Airman Kelley, good morning. 

	

17 	[The accused stood]. 

	

18 	MJ: 	Thank you for standing. You may return to your seat. 

	

19 	There will be times this morning where you need to stand, but I 

20 will let you know when you need to stand. 

	

21 	ACC: Yes, sir. 

	

22 	[The accused retook his seat]. 
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1 
	MJ: You have the right to be represented by Captain 

2 Rosenow and Captain Princip your detailed military defense 

3 counsel. They are provided to you at no expense to you. You 

	

4 	also have the right to request a different military lawyer to 

	

5 	represent you. If this other military lawyer is reasonably 

6 available, he or she would be appointed to represent you free of 

7 charge. If your request for this other military lawyer were 

8 granted, however, you would not have the right to necessarily 

g keep the services of your detailed counsel because you are 

10 entitled to only one military lawyer. You could ask your 

	

11 	detailed counsel's superiors to let you keep them or keep one of 

12 them on your case, but your request would not have to be 

13 granted. 

	

14 	ACC: Yes, sir. 

	

15 	MJ: In addition, you have the right to be represented by a 

	

16 	civilian attorney. A civilian attorney, however, would have to 

17 be provided by you at no expense to the government. If you are 

	

18 	represented by a civilian attorney, you could keep your military 

	

19 	lawyers on the case, to assist your civilian attorney, or you 

	

20 	could excuse your military attorneys and only be represented by 

	

21 	a civilian attorney. 

	

22 	Do you understand these rights? 
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1 	ACC: I do, sir. 

	

2 	MJ: 	Do you have any questions about your rights to 

3 counsel? 

	

4 	ACC: No, sir.  

	

5 	MJ: 	And by whom do you wish to be represented? 

	

6 	ACC: Captain Princip and Captain Rosenow. 

	

7 	MJ: 	And by them alone? 

	

8 	ACC: Yes, sir. 

	

9 	MJ: 	I've also been made aware that Captain Rosenow has, 

	

10 	since he was assigned to your case, been appointed to a position 

	

11 	as a prosecutor, and basically as a senior trial counsel. And 

	

12 	that he is currently rated by individuals in the prosecution 

13 chain of command. You obviously have the right to an attorney, 

	

14 	whose loyalties are undivided toward you and has no interest in 

15 whatsoever in the prosecution side of things, have you talked 

16 about all that with your counsel? 

	

17 	ACC: Yes sir.  

	

18 	MJ: 	Are you fully aware of any potential conflict of 

	

19 	interest that Captain Rosenow may have in your case? 

	

20 	ACC: Yes sir. 

	

21 	MJ: And knowing that, do you still wish he serve as your 

	

22 	defense counsel? 

5 
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1 
	ACC: Yes sir. 

	

2 
	

MJ: Defense counsel will announce by whom they were 

	

3 
	

detailed and their qualifications. 

	

4 
	

ADC: Sir, I have been detailed to this court-martial by 

5 Lieutenant Colonel Thomas Rodriguez, Chief Senior Defense 

6 Counsel, Western-Pacific Region. Captain Mark Rosenow has been 

	

7 
	

detailed by Major Wesley McConnell, Senior Defense Counsel, 

8 Davis Monthan Region. 

	

9 
	

All detailed members of the defense are qualified and 

	

10 
	certified under Article 27(b) and sworn under Article 42(a) of 

11 the Uniform Code of Military Justice, and we have not acted in 

	

12 
	any manner which might disqualify us in this court 

	

13 
	

MJ: 	I have been properly certified, and sworn and 

	

14 
	

detailed by Colonel Mark Allred, Chief Trial Judge, United 

15 States Air Force Trial Judiciary, to this court-martial. 

	

16 
	Counsel for both sides appear to have the requisite 

17 qualifications, and all personnel required to he sworn have been 

	

18 
	sworn. 

	

19 
	

Trial counsel, would you please announce the general nature 

	

20 
	of the charges in this case? 

	

21 
	

STC: The general nature of the charges in this case are: 

22 One specification of assault consummated by a battery in 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Violation of 128, UCMJ; one specification of aggravated assault 

on a child under the age of 16 years, in violation of Article 

128 UCMJ; one specification of assault consummated by a battery, 

upon a child under the age of 16 years, in violation of Article 

128 UCMJ; two specifications of aggravated assault with a loaded 

firearm, in violation of Article 128 UCMJ; two specifications of 

aggravated assault with an unloaded firearm, in violation of 

Article 128, UCMJ. 

The charge and the additional charge were preferred by 

Lieutenant Colonel Robert C. Bearden, Commander, 49th Logistics 

Readiness Squadron, and forwarded with recommendations as to 

disposition by the same, and Colonel Andrew A. Croft, Commander 

491' Wing, and investigated by 

ATC: Your Honor, are you aware of any matter which might 

he a ground for challenge against you? 

MJ: 	I am not. Does either side desire to question or 

challenge me? 

ATC: No, Your Honor. 

ADC: No, Your Honor. 

NJ: 	Okay. 

 

FORUM RIGHTS 
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1 	MJ: 	Now, Airman Kelley, you have a right to be tried by a 

	

2 	court consisting of at least five officer members. Also, if you 

	

3 	request it, you would be tried by a court consisting of at least 

	

4 	one-third enlisted members, but none of those enlisted members 

5 could come from your unit 

	

6 	You are also advised that no member of court would be 

	

7 	junior in rank to you. 

	

8 	Do you understand what I've said so far? 

	

9 	ACC: Yes, sir. 

	

10 	MJ: 	Now, if you were tried by court members, the members 

	

11 	would vote by secret written ballot, and two-thirds of the 

12 members must agree before you could be found guilty of any 

13 offense. And if you were found guilty of an offense, then two- 

14 thirds must also agree in voting on a sentence. And if that 

	

15 	sentence included confinement for more than ten years, then 

16 three fourths would have to agree. 

	

17 	You also have the right to request a trial by military 

	

18 	judge alone. And if approved, there will be no members, and the 

	

19 	judge alone will determine whether you were guilty or not 

20 guilty. And if you are found guilty the judge alone will 

	

21 
	

determine your sentence. 
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1 
	Do you understand the difference between trial before 

2 members and trial before military judge alone? 

	

3 
	

ACC: Yes, sir. 

	

4 
	

MJ: 	Do you understand the choices that you have this 

5 morning? 

	

6 
	

ACC 	I do, sir. 

	

7 
	MJ: 	By what type of court do you wish to be tried? 

	

8 
	

ACC: Officer and enlisted members. 

	

9 
	

MJ: 	That is a court consisting of at least one-third 

10 enlisted then? 

	

11 
	

ACC Yes, sir. 

	

12 
	

MJ: The accused will now be arraigned. 

	

13 
	 ARRAIGNMENT  

	

14 
	

ATC: All parties to the trial have been furnished with a 

15 copy of the charges. Does the accused want them read? 

	

16 
	DC: 	The accused waives the reading of the charges. 

	

17 
	MJ: 	The reading may be omitted. 

	

18 
	

[The Charge Sheet is numbered and attached to this record as 

	

19 
	 pages 9.1 through 9.4]. 

20 
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1 
	ATC: The charges are signed by Lieutenant Colonel Robert 

	

2 
	

C. Bearden, a person subject to the Code as accuser, is properly 

	

3 
	sworn to before a commissioned officer of the armed forces 

	

4 
	authorized to administer oaths, and is properly referred to this 

5 court for trial by Lieutenant General Robin Rand, Commander, 121' 

6 Air Force, the convening authority. 

	

7 
	MJ: 	Accused and defense counsel will please rise. 

	

8 
	

[The accused and both defense counsel stood]. 

	

9 
	

MJ: 	Airman First Class Michael C. Kelley, how do you 

10 plead? Before receiving your plea, I advise you that any 

11 motions to dismiss or to grant other appropriate relief should 

	

12 
	

be made at this time. Your defense counsel will speak for you. 

	

13 
	

ADC: Your Honor, as discussed in the 802 session, we would 

	

14 
	

like to enter into evidence appellate exhibits, motions filed 

15 with the court. 

	

16 
	MJ: Thank you, you may be seated. Before we do that, let 

17 me summarize the contents of our session that I held with 

18 counsel immediately prior to convening this morning 	We 

19 discussed mostly logistical issues in terms of how we would 

20 proceed. The parties had earlier informed me that a pre-trial 

21 agreement had been reached in the case and we discussed whether 

22 there would need to be any specific issues I would need to focus 
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1 on when I went through the providency inquiry as to the accused 

	

2 	intended pleas of guilty to specifications 1 and 2 of the 

	

3 	charge. We also discussed briefly trial counsel's objections to 

	

4 	certain defense counsel's voir dire questions, we discussed that 

5 we would cover that again on the record and I would formally 

	

6 	rule on those objections and we discussed numbers of witnesses 

7 from each side and basically the thoughts about how the day 

8 would progress Counsel any additions or corrections to that 

g summary of our 802? 

	

10 	ATC: No sir.  

	

11 	ADC: No Your Honor. 

	

12 	MJ: I had previously been provided a series of motions by 

	

13 	defense counsel, I had ruled on. My understanding is that the 

14 pretrial agreement will render the others moot or pursuant to 

15 the pretrial agreement rather, that the defense counsel would be 

	

16 	withdrawing your remaining motion. The one motion that I did 

	

17 	rule on was a motion for immediate release from pre-trial 

	

18 	confinement; that was combined with an R.C.M. 305 and Article 13 

	

19 	UCMJ motion. Defense counsel why don't we make that Appellate 

20 Exhibit I? 

	

21 	ADC: Yes Your Honor. I am marking as Appellate Exhibit I, 

	

22 
	

the defense motion for appropriate relief for illegal pretrial 

11 
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1 confinement punishment. It is an 8-page document. I am 

2 providing a copy to trial counsel and am providing a copy to the 

3 court reporter. 

	

4 	STC: Your Honor let me note for the record, I believe 

	

5 	eight pages is the actual motion and there is attachments to it 

	

6 	as well. 

	

7 	MJ: Defense counsel, are the attachments included in 

8 Appellate Exhibit I? 

	

9 	ADC: They are Your Honor. 

	

10 	MJ: Alright. Trial counsel, I did receive your response 

	

11 	as well, why don't we make that Appellate Exhibit II. 

	

12 	STC 	Yes Your Honor. May I approach? 

	

13 	MJ: Yes, and counsel you may approach as you see fit. 

	

14 	ADC: Your honor, I believe the defense filed a 

15 supplemental motion prior to the government's response, Sc It 

16 might be more practical to enter that as Appellate Exhibit II. 

	

17 	STC: We concur with that your honor. 

	

18 	MJ: Alright, let's make the supplemental motron Appellate 

	

19 	Exhibit II, and the government response, III. 

	

20 	ADC: Marking the supplemental motion for appropriate 

	

21 	relief, Appellate Exhibit II. It is a three-page document with 

	

22 
	attachments and am handing the exhibit to the court reporter. 

12 
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1 
	SIC: Your honor, I've marked as appellate exhibit III, the 

2 government's response to the defense motion and supplemental 

3 motion. It is a 40-page document including attachments. Showing 

	

4 
	

defense counsel and providing Appellate Exhibit III to the court 

	

5 
	reporter.  

	

6 
	

NJ: I believe our next motions were a pair of motions to 

	

7 
	compel. 

	

8 
	

ADC: Yes Your honor, I have here, 

	

9 
	

filed 4 November 2012. I am marking 

10 that as Appellate Exhibit IV. It is an 8-page document with 

11 attachments and I am showing the document to trial counsel and 

12 providing a copy to the court reporter. 

	

13 
	

NJ: Ok, if you could mark the remaining motion to compel 

	

14 
	as Appellate Exhibit V. 

	

15 
	ADC: Yes your honor, it is the defense motion to compel 

16 production of evidence regarding the 

17 
11111111 

Also filed 4 November and marked that Appellate Exhibit 

18 V. it is a 9-page document. Showing a copy to the trial counsel 

19 and providing Appellate Exhibit V to the court reporter. 

	

20 
	

NJ: Trial counsel, if my memory serves, you did not file a 

	

21 
	

formal response to either of these motions? 

	

22 
	

STC: That is correct Your Honor. 
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1 
	MJ: I did transmit a ruling on a portion of Appellate 

2 Exhibit I that related to the accused's immediate release from 

3 pre-trial confinement. Trial counsel, do you have a copy of that 

	

4 
	ruling? 

	

5 
	

STC: We don't have a copy with us here, but we can provide 

6 one to the court reporter at the next break 

	

7 
	MJ: That will be Appellate Exhibit VI then. Yes, if you 

8 could provide a copy to the court reporter after the next break 

9 that would be fine. Defense counsel, as to the portion of 

10 Appellate Exhibit I which I have not yet ruled upon, and 

11 Appellate Exhibits IV and V. what are your intentions with 

	

12 
	regard to going forward? 

	

13 
	

ADC: Your Honor, pursuant to the pretrial agreement that 

14 you mention, we will be waiving the remaining issues in 

15 Appellate Exhibit I, the motion for pre-trial confinement as 

16 well the entirety of the 

	

17 
	and 

	

18 
	

MJ: Alright, I will go over that in more detail with 

19 Airman Kelley when we discuss that as part of the pretrial 

20 agreement. Defense counsel, anything else before we proceed to 

	

21 
	entry of pleas? 

	

22 
	

ADC: No your Honor. 
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1 
	MJ: 	Accused and defense counsel, please rise. 

	

2 	[Accused and counsel stood.] 

	

3 	NJ: Let me just call on the accused to plead one more 

	

4 	time, just to get formalities in order. Airman First Class 

	

5 	Devin P. Kelley, how do you plead? Before receiving your plea, 

	

6 	I advise you that any motions to dismiss or to grant other 

	

7 	appropriate relief should be made at this time 	Your defense 

8 counsel will speak for you 

	

9 	ADC: Your Honor, as we discussed, Airman Kelley is 

10 withdrawing the remaining issues left in Appellate Exhibit 

11 the motion for pretrial confinement; and the defense motions to 

	

12 	compel, Appellate Exhibits IV and V. pursuant to a pretrial 

13 agreement. 

	

14 
	 PLEAS 

15 	The accused, AlC Kelley, pleads as follows in accordance with 

16 
	 the pretrial agreement in this case: 

17 	 To Specifications 1 and 2 of the Charge: Guilty 

18 	To Specifications 3, 4, and 5 of the Charge: Not Guilty 

19 	To Specifications 1 and 2 of the additional Charge: Not Guilty 

20 	NJ: And the accused plea as to the Charge? 

21 	 ADC: The accused plea to the Charge, Guilty. 

22 	The accused plea as to the additional Charge, Not Guilty. 

15 
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1 	MJ: Airman Kelley, your counsel has entered a plea of 

	

2 	guilty for you to Specifications 1 and 2 of the Charge. Your 

3 plea of guilty will not be accepted unless you understand its 

4 meaning and effect. I am going to discuss your plea of guilty 

5 with you and you may wish to consult with your defense counsel 

6 prior to answering any of my questions. If at any time you do 

	

7 	have a question, please feel free to ask. A plea of guilty is 

8 equivalent to a conviction and is the strongest form of proof 

g known to the law. On your plea alone and without receiving any 

10 evidence, this court can find you guilty of the offenses to 

11 which you have plead guilty. Your plea of guilty will not be 

	

12 	accepted unless you realize that by your plea you admit every 

13 act or omission and element of the offenses to which you have 

	

14 	plead guilty and you are pleading guilty because you are 

15 actually are, in fact, guilty. If you do not believe you are 

	

16 	guilty, then you should not for any reason plead guilty. Do you 

	

17 	understand what I've said so far? 

	

18 	ACC: Yes sir. 

	

19 	NJ: By your plea of guilty you give up three important 

	

20 	rights, but you give up these rights only with respect to the 

	

21 	offenses to which you have plead guilty. First the right 

	

22 
	against self-incrimination, that is the right to say nothing at 

16 
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1 
	all. Second, the right to trial of the facts by this court that 

2 is your right to have this court-martial decide whether or not 

3 you are guilty based upon evidence the prosecution would present 

	

4 
	and on any evidence you may introduce. Third, the right to be 

5 confronted by and cross-examine any witness called against you. 

6 Do you have any questions about these rights? 

	

7 
	ACC: No sir. 

	

8 
	

MJ: Do you understand that by pleading guilty, you no 

9 longer have these rights? 

	

10 
	

ACC: Yes sir. 

	

11 
	

MJ: If you continue with your guilty plea, you will be 

12 placed under oath and I will question you to determine whether 

13 you are in fact guilty. Anything you tell me may be used 

	

14 
	against you in the sentencing portion of the trial. Do you 

15 understand that? 

	

16 
	ACC: Yes sir. 

	

17 
	MJ: If you tell me anything that is untrue, your 

18 statements may he used against you later for charges of perjury 

19 or making a false statement. Do you understand that? 

	

20 
	

ACC: Yes sir. 

	

21 
	

MJ: Trial counsel please place the accused under oath. 

	

22 
	

[Senior trial counsel placed the accused under oath.] 
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1 
	MJ: Counsel, I was made aware that there is a stipulation 

	

2 
	of fact in the case? 

	

3 
	

STC: That is correct, your honor. 

	

4 
	

MJ: Trial counsel, go ahead and mark that as Prosecution 

	

5 
	

Exhibit 1 then 

	

6 
	

STC: Yes your honor. Showing defense what's been marked as 

7 Prosecution Exhibit 1 for identification. I'm providing the 

8 original of Prosecution Exhibit 1 to the court reporter and a 

9 working copy to the military judge. 

	

10 
	

[Senior trial counsel handed the military judge Prosecution 

	

11 
	

Exhibit 1.] 

	

12 
	

And your honor, pursuant to the acceptance of the accused 

13 guilty plea, the government offers Prosecution Exhibit 1 for 

	

14 
	

identification as Prosecution Exhibit 1. 

	

15 
	MJ: Trial counsel, I note that Prosecution Exhibit 1 for 

16 identification incorporates by reference Prosecution Exhibits 2, 

	

17 
	

3, and 4. Why don't you go ahead and offer those at this time 

18 then? 

	

19 
	

STC: Yes your honor. Showing the defense what's been 

20 marked as Prosecution Exhibits 2, 3, and 4 for identification. 

	

21 
	

I am providing the originals of Prosecution Exhibits 2 and 3 to 
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1 the court reporter and providing a working copy to the military 

2 

3 

4 

5 

6 

7 

8 

g along with Prosecution Exhibits 2, 3, and 4; which are all 

10 referenced and incorporated as part of that Stipulation of Fact. 

11 	Did you sign this stipulation? 

12 	ACC: Yes sir.  

13 	MJ: Did you read it thoroughly before you signed it? 

14 	ACC 	Yes sir. 

15 	MJ: And did you know that Prosecution Exhibits 2, 3, and 

16 	4; the photographs and the video depicted therein were what 

17 would be attached to the stipulation at the time you signed? 

18 	ACC: Yes sir. 

19 	MJ: Do both counsel agree to the stipulation and your 

20 signatures as they appear on the document? 

21 	STC: Yes Your Honor. 

22 	SDC: Yes sir. 

judge, 	plus the original of Prosecution Exhibit 4 

[Senior trial counsel handed Prosecution Exhibits 2 

military 	judge, 	as well as the original Prosecution 

and 3 to 

Exhibit 

the 

4.] 

I will 	just offer Prosecution 

identification as Prosecution 

Exhibits 	2, 	3, 	and 4 

Exhibits 	2, 	3, 	and 	4. 

for 

MJ: 	Airman Kelley, 	I am looking at Prosecution Exhibit 1 

for identification which is a three page Stipulation of Fact, 

19 
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1 
	MJ: Airman Kelley, a stipulation of fact is an agreement 

2 among the trial counsel and your defense counsel and you that 

3 the contents of the stipulation are true and if entered into 

	

4 
	evidence are un-contradicted facts in this case. No one can be 

	

5 
	

forced to enter into a stipulation so you should enter into it 

6 only if you truly want to do so. Do you understand this? 

	

7 
	ACC: Yes sir. 

	

8 
	

MJ: Are you voluntarily entering into this stipulation 

9 because you believe it is in your best interest to do so? 

	

10 
	

ACC: Yes sir. 

	

11 
	

MJ: If I admit this stipulation into evidence, it will be 

	

12 
	used in two ways. First, I will use it to determine if you are 

	

13 
	

in fact guilty of the offenses to which you have plead guilty. 

	

14 
	

Second, the trial counsel may read it to the court members and 

15 they will have it with them when they decide upon your sentence. 

16 Do you understand and agree to these uses of the stipulation? 

	

17 
	ACC: Yes sir. 

	

18 
	

MJ: Do both counsel both agree to these uses? 

	

19 
	

STC 	Yes sir. 

	

20 
	

SDC 	Yes sir. 

	

21 
	

MJ: Airman Kelley, a stipulation of fact ordinarily cannot 

	

22 
	

be contradicted. If it should be contradicted after I've 

21) 
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1 	accepted your guilty plea, I will reopen this Ingulry. You 

2 should therefore let me know if there is anything whatsoever you 

3 disagree with or feel is untrue, do you understand? 

ACC: Yes sir 

	

5 
	

MJ: Have you in-fact read every word of this stipulation 

6 and had the opportunity to discuss it with your counsel? 

	

7 	ACC: Yes sir. 

	

8 
	

MJ: Is everything in the stipulation true? 

	

9 
	

ACC: Yes sir.  

	

10 
	

MJ: Is there anything in the stipulation that you don't 

11 want to admit is true? 

	

12 
	

ACC: No sir. 

	

13 	MJ: Do you agree then, under oath, that the matters 

	

14 	contained in this stipulation are true and correct to the best 

	

15 	of your knowledge and belief? 

	

16 	ACC: Yes sir. 

	

17 	MJ: Defense counsel, any objections to Prosecution 

18 Exhibits 1 through 9 for Identification? 

	

19 	ADC: No sir. 

	

20 	MJ: Prosecution Exhibits 1 through 4 for identification 

	

21 	are admitted into evidence, subject to my acceptance of the 

	

22 	accused's guilty plea. 

21 
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1 
	

CARP  INQUIRY 

	

2 
	

MJ: 	Airman Kelley, I'm going to explain the elements of 

3 the offenses to which you have plead guilty. By, "elements," I 

4 mean those facts which the prosecution would have to prove 

5 beyond a reasonable doubt before you could be found guilty if 

6 you had pled not guilty. 

	

7 
	When I state each element, I need you to ask yourself two 

8 things: First, is the element true; and second, do you wish to 

9 admit that it's true? 

	

10 
	

After I list the elements for you, he prepared to talk to 

11 me about the facts and circumstances surrounding the offenses, 

	

12 
	okay? 

	

13 
	

ACC: Yes, sir. 

	

14 
	

MJ: 	Do you have a copy of the charge sheet in front of 

	

15 
	you? 

	

16 
	ACC: Yes, sir 

	

17 
	MJ: So, let's take a look now at Specification 1 of the 

18 Charge, violation of Article 128 of the Uniform Code of Military 

19 Justice. The elements of that offense, assault consummated by a 

20 battery, are: 

	

21 	One, that within the continental United States on divers 

	

22 	occasions, between on or about 24 June 2011 and on or about 27 

22 
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1 April 2012, you did bodily harm to Tessa A. Kelley. Two, that 

2 you did so by striking her body with your hands, choking her on 

3 the neck with your hands, pulling her hair, and kicking on her 

4 body with your foot. And three that the bodily harm was done 

5 with unlawful force or violence. An assault is an attempt or 

6 offer with unlawful force or violence to do bodily harm to 

	

7 	another; an assault in which bodily harm is inflicted is called 

8 a "battery." A "battery" is an unlawful and intentional 

g application of force or violence to another. The act must be 

10 done without legal justification or excuse and without the 

	

11 	lawful consent of the victim. 

	

12 	"Bodily harm means any physical injury to or offensive 

13 touching of another person however slight." 

	

14 	"Divers occasions" means on two or more occasions. 

	

15 	Do you understand these elements and definitions as I've 

	

16 	explained them to you? 

	

17 	ACC: Yes sir. 

	

18 	MJ: Do you have any questions about any of them? 

	

19 	ACC 	No sir. 

	

20 	NJ: Do you understand that your plea of guilty admits that 

21 these elements accurately describe what you did? 

	

22 	ACC: Yes sir. 

www.sdslaw.us



	

1 
	MJ: And you believe and admit that the elements and 

2 definitions taken together correctly describe what you did? 

	

3 	ACC: Yes sir. 

	

4 	NJ: Okay, I just want you to tell me in your own words why 

5 you feel are guilty of the offense listed in Specification 1 of 

6 the Charge? Just tell me what happened. 

	

7 	ACC: Between 24 June 2011 and 27 April 2012, I hit my ex- 

8 wife Tessa several times. I'm really sorry about what I did. 

g We lived together in base housing after my stepson was taken 

10 away. We would get into arguments too many times and I got 

	

11 	physical with my wife. I'm sorry to her and I wish I had the 

	

12 	chance to apologize. One time around 24 June 2011, during an 

	

13 	argument, I grabbed her by the throat with my hands and choked 

	

14 	her for about 15 to 20 seconds. Immediately I knew what I did 

15 was wrong and I felt really bad about it. I should have never 

	

16 	put my hands on her for any reason 	Security forces came to the 

	

17 	house and she didn't file a report. At least once I pulled her 

18 hair hard enough that I pulled some of it out. Um, I know our 

19 arguments were very heated, but I can't believe I did something 

	

20 	like that. Every day I ask myself how I could get that angry 

	

21 
	and hurt her, I also punched her in the arms a few times which 

	

22 	caused bruises and I also kicked her. I had no legal 
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1 
	justification or excuse to put my hands on her. I was just angry 

2 and she wasn't even attacking me. I could and should have 

3 stopped myself from doing these things and it was wrong of me to 

do 

	

5 
	

MJ 	First of all, does everything you just described to 

6 me, did it happen during the charged time frame between on or 

	

7 
	about 24 June 2011 and 27 April of 2012? 

	

8 
	

ACC: Yes sir. 

	

9 
	

MJ: Do you know the significance of those two dates? 

	

10 
	

ACC: Sir, on 24 June it was a little hit after 	had 

11 been taken into custody by CYP and 27 April was just about the 

12 time I went into Peak for a second time. 

	

13 
	

MJ: So, is there any doubt in your mind that everything 

19 you just told me happened between 24 June of 2011 and 27 April 

	

15 
	

2012? 

	

16 
	ACC: Yes sir. 

	

17 
	MJ: Perhaps I asked the question wrong 	Are you confident 

18 that's when everything you told me happened? 

	

19 
	

ACC: Yes sir.  

	

20 
	

MJ: You said basically these things happened in the 

21 context of just arguments between you and your wife at the time? 

	

22 
	

ACC: Yes sir. 

25 
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1 	MJ: So this all happened in the context of arguments 

2 between the two of you? 

	

3 	ACC: Yes sir. 

	

4 	MJ: Was there ever a time during any of these arguments 

5 where you felt you were personally in danger, that your wife 

6 posed a threat to you? 

	

7 	ACC: No sir. 

	

8 	MJ: So, obviously you have the right to defend yourself if 

g you are being attacked. Did she ever act as the aggressor in 

10 any of these arguments? 

	

11 	ACC: No sir. 

	

12 	MJ: The government has alleged a few different ways that 

13 they claim you committed the offense. The first is by striking 

	

14 	her body with your hands. So you had mentioned punching her on 

15 the arms and leaving bruises, is that why you believe you are 

16 guilty by striking her body with your hands? 

	

17 	ACC: Yes sir.  

	

18 	MJ: You also mentioned that you hit her several tames, 

	

19 	just describe to me what would happen on those occasions. 

	

20 	ACC: Um, could you repeat the question? 

2 
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1 	MJ: Yes, you said that you hit your wife several times and 

2 got into arguments and got physical with her. Just describe to 

3 me what would happen on those occasions 

	

4 	ACC: Um, we would just be arguing somewhere in the house 

5 and I would get really angry and confront her.  

	

6 	MJ: so when you say you would hit your wife, was it in the 

	

7 	forms of punching then? Or were there other ways you would hit 

8 your wife? 

	

9 	ACC: Sir, I punched her, choked her and pulled her hair. 

	

10 	MJ: When you say punched, are you talking with a closed 

	

11 	fist then? 

	

12 	ACC: Yes sir.  

	

13 	MJ: When you would punch her, where on her body would you 

14 punch her? 

	

15 	ACC: On the arm. 

	

16 	MJ: And you said the punches actually caused bruises, how 

	

17 	did it become that you had caused bruises on her arm? 

	

18 	ACC: Sir, I would see it the next day. 

	

19 	MJ: Describe the bruises, if you could, in the terms of 

	

20 
	size, color, or whatever you remember about them. 

	

21 	ACC: Sometimes they were small; sometimes they were large 

	

22 	and really light blue. 
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1 
	MJ: Do you have any recollection how long it would take 

2 for them to heal or go away? 

	

3 
	

ACC 	I don't remember sir. 

	

4 
	

MJ: And when you say on at least one occasion you pulled 

5 her hair hard enough to pull some of it out, just describe to me 

6 a bit more about what happened there. 

	

7 
	ACC: Sir, it was nighttime after work, we had just been in 

8 the house arguing and I wanted to control her and I just grabbed 

	

9 
	

her hair.  

	

10 
	

MJ: Was she trying to walk away at the time or describe to 

11 me what you mean by wanting to control her? 

	

12 
	

ACC: Sir, it was late at night and she wanted to leave the 

	

13 
	

house and I didn't feel that it was safe for her, so I lost the 

	

14 
	control of being able to control her, in my own mind, so I put 

15 my hands on her. 

	

16 
	MJ: So it was basically to keep her from leaving the house 

	

17 
	then? 

	

18 
	

ACC: Yes sir.  

	

19 
	

MJ: You also said there was one occasion where you kicked 

	

20 
	

her, describe what happened there. 

	

21 
	

ACC: Sir, we were just arguing and I think it was in the 

22 bedroom of my house and I had just lifted my leg and kicked her. 

2B 

www.sdslaw.us



	

1 	MJ: Where was she in relation to you when this happened? 

	

2 	ACC: In the same room sir.  

	

3 	MJ: Was she on the ground then or where on her body did 

4 you kick her? 

	

5 	ACC: Sir, I kicked her on the shin. 

	

6 	MJ: Was she standing then? 

	

7 	ACC: Yes sir. 

	

8 	MJ: Did you see whether it had any impact or effect on her 

g when you did kick her, what happened to her afterward? 

	

10 	ACC: She started crying 

	

11 	MJ: I described a battery as being an unlawful and 

	

12 	intentional application of force or violence to another, so all 

	

13 	of these incidents that you've described to me, were they 

	

14 	intentional? Did you mean to do what you were doing? 

	

15 	ACC: Yes sir. 

	

16 	MJ: Was there anything that Interfered with your ability 

17 to know what you were doing at the tame? 

	

18 	ACC: No sly-. I made those decisions. 

	

19 	MJ: Even though you may have later come to regret what you 

	

20 	did, at the time you were doing it, did you understand what you 

21 were doing was wrong? 

	

22 	ACC: Yes sir. 
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1 
	 MJ: Did your wife do anything to indicate that she 

2 consented to you touching her in this fashion? 

	

3 
	

ACC: No sir. 

MJ: Do counsel for either side believe any further inquiry 

	

5 	is required? 

	

6 	STC: No Your Honor. 

	

7 	ADC: No Your Honor. 

	

8 
	

MJ: Airman Kelley, let's move on to Specification 2 of the 

g Charge, where you are charged with an offense of aggravated 

	

10 	assault of a child in violation of Article 128, UCMJ. By 

11 pleading guilty to this offense, you are admitting the following 

	

12 	elements are true and accurately describe what you did. One, 

13 that within the continental United States, on divers occasions, 

	

14 	between on or about 27 April 2011 and on or about 16 June 2011, 

	

15 	you did bodily harm to 	 . Two, that you did so 

16 with a certain force by striking him on the head and body with 

	

17 	your hands. Three that the bodily harm was done with unlawful 

	

18 	force or violence. Four, that the force was used In a manner 

	

19 	likely to produce death or grievous bodily harm. Five, at the 

	

20 	time of the assaults, 	 was a child under the age 

	

21 	of sixteen years. An act of force or violence is unlawful if 

	

22 	done without legal justification or excuse and without the 

3D 
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1 lawful consent of the victim. Grievous bodily harm means 

	

2 	serious bodily injury. Grievous bodily harm does not mean minor 

	

3 	injuries such as a black eye or bloody nose, but does mean 

	

4 	fractured or dislocated bones, deep cuts, torn members of the 

5 body and serious damage to internal organs or other serious 

6 bodily injuries. Force may be any means or object not normally 

7 considered a weapon. A force is likely to produce death or 

8 grievous bodily harm when the natural or probable result of its 

g particular use would be death or grievous bodily harm. It is 

	

10 	not necessary that death or bodily harm actually result 	Again, 

	

11 	an assault is an attempt or offer with unlawful force or 

12 violence to do bodily harm to another. An assault in which 

13 bodily harm is inflicted is called a battery. A battery is an 

14 unlawful and intentional application of force or violence to 

15 another, the term bodily harm means any physical injury to or 

16 offensive touching of another person however slight. A victim 

17 may not lawfully consent to an assault in which a force is used 

18 in a manner likely to produce death or grievous bodily harm, in 

	

19 	other words, consent is not a defense to the offense of 

20 aggravated sexual assault, or aggravated assault rather if the 

	

21 	force used is likely to produce death or grievous bodily harm. 
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1 Do you understand these elements and definitions as I've read 

2 them to you? 

	

3 
	

ACC: Yes sir. 

	

4 
	

NJ: Do you have any questions about any of them? 

	

5 
	

ACC 	No sir. 

	

6 
	

NJ: Do you understand that your plea of guilty admits that 

7 these elements accurately describe what you did? 

	

8 
	

ACC: Yes sir. 

	

9 
	

MJ: And do you believe and admit that the elements and 

10 definitions taken together correctly describe what you did? 

	

11 
	

ACC: Yes sir. 

	

12 
	

NJ: At this time again, if you could just describe in your 

13 own words why you are guilty of the offense listed in 

	

14 
	

Specification 2 of the Charge? 

	

15 
	ACC: Sir, this is the worst thing I've done in my life and 

16 I will never allow myself to hurt someone like this again. In 

17 2011, end of April, I married Tessa and we moved to base housing 

	

18 
	on Hallman Air Force Base, with her son 	 . A few 

19 times I got very frustrated with 1111 when he wouldn't stop 

20 getting into things. When Tessa wasn't around to take care of 

	

21 
	

him, I slapped him on the face and on the body, more than once 

22 	when 11111was crawling around and tried to grab things he wasn't 
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1 	supposed to. I pushed him on his butt and he would fall over. 

2 One time I pushed him and one time he fell, he landed on his 

	

3 	shoulder which made him flip over. Um, another time while we 

	

1111 4 	were trying to get 	to the hospital because he was vomiting 

5 with a fever, I was trying to get him dressed. He kept crying 

6 and I just got so frustrated that I slapped him across the face 

7 and he fell over on his side. He got three bruise marks on the 

	

8 
	

left side of his face and bruising on his ear. I'm so sorry for 

	

9 
	

hurting baby 	I pray that one day he can forgive me for 

	

10 
	what I've done. 

	

11 
	

[The accused became emotional] 

	

12 
	

NJ: Counsel, why don't we take about a ten minute recess? 

	

13 
	

We are in recess. 

	

14 
	

[The Article 39(a) session recessed at 0941 hours, 6 November 

	

15 
	

2012 

	

16 
	 END OF PAGE 

17 

18 

19 

20 

21 

www.sdslaw.us



	

1 
	 ARTICLE 39(A) SESSION 

	

2 
	

[The Article 39(a) session was called to order at 0954 hours, 6 

3 November 2012 	All parties were present. The members were 

	

4 
	absent.] 

	

5 
	

NJ: Airman Kelley, when we broke, you just told me why you 

	

6 
	

felt you are guilty of Specification 2 of the Charge 	I am 

	

7 
	going to discuss that with you a little bit further. Again, if 

8 you need to discuss anything with your counsel, please feel free 

9 to do so, if you need a break, just let me know. First of all, 

10 did everything you described to me happen between on or about 27 

	

11 
	

April of 2011 and on or about 16 June 2011? 

	

12 
	

ACC 	Yes sir. 

	

13 
	

NJ: I believe you said April of 2011, that was when you 

14 married your wife and the two of you moved onto Holloman Air 

15 Force Base? 

	

16 
	ACC: Yes sir, April 12t-'. 

	

17 
	MJ: And then 16 June of 2011, was that when 	was 

18 removed from the home? 

	

19 
	

ACC: Yes sir. 

	

20 
	

NJ: Now I didn't discuss this specifically with regards to 

	

21 
	

Specification 1, so I will discuss it with regard to both of 

22 them. The charge on both of them says that all of the acts 
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1 happened within the continental United States, so, where did all 

2 of this happen that you've discussed with regards to both 

	

3 	specifications? 

	

4 	ACC: On Holloman Air Force Base sir.  

	

5 	MJ: Did everything you described for me happen in your on- 

6 base residence on Holloman Air Force Base? 

	

7 	ACC: Yes sir. 

	

8 	MJ: You basically described to me several instances of 

	

g 	slapping or pushing of 	. Again, I described a battery as an 

10 unlawful and intentional application of force to another. Did 

	

11 	you intend to strike him in that manner in each of these 

12 occasions? 

	

13 	ACC: Yes sir. 

	

14 	MJ: Did anything prevent you from being able to understand 

15 what you were doing at the time? 

	

16 	ACC: No sir. 

	

17 	MJ: Do you believe you had any legal justification or 

	

18 	authorization for striking him in that manner? 

	

19 	ACC: No sir.  

	

20 	MJ: And how old was he at the time when these things 

21 occurred? 

	

22 	ACC: 
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1 	MJ: So at that age, is it fair to say that no valid 

	

2 	disciplinary purpose could be gleamed from striking him? 

	

3 	ACC: No sir. 

	

4 	MJ: So you didn't have any—parental discipline is a 

	

5 	defense to certain assaults, did you have valid purpose of 

	

6 	correcting misbehavior on his part? 

	

7 	ACC: Sir, it is never right to hit a child. 

	

8 	MJ: I also defined the term force likely to produce death 

g or grievous bodily harm, why do you believe that on at least two 

	

10 	of these occasions the force that you used was likely to produce 

	

11 	death or grievous bodily harm? 

	

12 	ACC: Sir, it did cause bruising on him which could have 

	

13 	harmed him badly. 

	

14 	MJ: I am going to re-read the definition of grievous 

	

15 	bodily harm to you. Grievous bodily harm means serious bodily 

	

16 	injury. Grievous bodily harm does not mean minor injuries such 

	

17 	as a black eye or bloody nose, but does mean fractured Cr 

	

18 	dislocated bones, deep cuts, torn members of the body, and 

	

19 	serious damage to internal organs or other serious bodily 

	

20 	injuries. So to constitute serious bodily harm, it requires at 

	

21 	least the likelihood, it doesn't require grievous bodily harm 

	

22 
	actually resulted, but it requires that what you did had the 

36 
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1 potential of causing these serious consequences that I talked 

	

2 	about like fractured or dislocated bones, deep cuts, torn 

3 members of the body or serious damage to internal organs or 

	

4 	other serious bodily injuries. So, if you could tell me again 

5 why you believe your conduct at least had the likelihood of 

	

6 	producing serious bodily injuries. 

	

7 	ACC: Sir, he was a baby, not even 	 , and when I 

	

8 	hit him, I hit him with enough force to cause him to fall over 

9 on his side. I caused a subdural hematoma and a fractured 

	

10 	clavicle, that is why I believe. 

	

11 	NJ: And by subdural hematoma, I understand that to be 

	

12 	basically a bruise within the skull, is that your understanding? 

	

13 	ACC: Yes sir. 

	

14 	NJ: And, is your understanding that it was caused by you 

	

15 	pushing him with enough force to cause him to bump his head on 

16 something? 

	

17 	ACC: Yes sir.  

	

18 	MJ: What is your understanding of what the results of a 

	

19 	subdural hematoma could be? 

	

20 	ACC 	Sir, possibly brain damage. 

	

21 	NJ: Do you have any knowledge of whether a subdural 

	

22 
	

hematoma could be life threatening? 
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1 	ACC: Yes sir. 

	

2 	MJ: Do you believe it could be life threatening then? 

	

3 	ACC 	Yes sir.  

	

4 	MJ: And what about the fractured clavicle, do you believe 

	

III5 	that your actions against 	caused him to have a fractured 

	

6 	clavicle as well? 

	

7 	ACC: Yes sir, I believe whenever he landed on his shoulder 

8 and flipped over, that is what caused it. 

	

9 	MJ: And do you believe this was a separate incident than 

10 the incident that caused the subdural hematoma? 

	

11 	ACC: Yes sir. 

	

12 	MJ: How did you come to know that ill had a fractured 

13 clavicle? 

	

14 	ACC: We were in the hospital and they had said that he had 

15 a healed over, but previous fracture. 

	

16 	MJ: Do you believe that it's possible that someone else Cr 

	

17 	something totally innocent could have caused that fractured 

18 clavicle? 

	

19 	ACC: I don't believe anything totally innocent could cause 

	

20 	something like that. 

	

21 	MJ: At the end of the day, do you believe that it's your 

22 actions that caused that then? 
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1 	ACC: Yes sir. 

2 	MJ: Does counsel for either side believe any further 

3 	inquiry is required as to this specification? 

4 	STC: No Your Honor. 

5 	ADC: No sir. 

6 	 MAXIMUM PUNISHMENT 

	

7 	MJ: 	Trial counsel, what do you calculate to be the 

8 maximum punishment authorized in this case based solely on the 

	

g 	accused's guilty plea? 

	

10 	ATC: Reduction to the grade of E-1, forfeiture of all pay 

	

11 	and allowances, confinement for 5 years and 6 months, and a 

	

12 	dishonorable discharge. 

	

13 	MJ: 	Defense counsel, do you agree? 

	

14 	DC: 	Yes, Your Honor. 

	

15 	MJ: 	Airman Kelley, the maximum punishment authorized in 

16 this case based solely on your guilty plea is reduction to the 

	

17 	grade of E-1, forfeiture of all pay and allowances, confinement 

	

18 	for five years six months, and a dishonorable discharge. A fine 

19 may also be adjudged 

	

20 	On your plea of guilty alone, this Court could sentence you 

	

21 	to the maximum punishment which I just stated 	Do you 

22 understand that? 
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1 	ACC: Yes, sir. 

	

2 	MJ: 	Do you have any questions as to the sentence that 

	

3 	could be imposed as a result of your guilty plea? 

	

4 	ACC No, sir. 

	

5 	NJ: 	Trial counsel, as I mentioned, I am aware there is a 

	

6 	pretrial agreement in this case. If you would go ahead and mark 

	

7 	the offer and quantum portions of the agreement as our next 

	

8 	appellate exhibits in order, which would be VII and VIII. 

	

9 	SIC: Yes, Your Honor. Marking the offer for pretrial 

	

10 	agreement as Appellate Exhibit VII and marking Appendix A of the 

	

11 	pretrial agreement as Appellate Exhibit VIII 	Sir, at this time 

	

12 	would you like to be provided copies of both Appellate Exhibit 

	

13 	seven and eight? 

	

14 	NJ: Yes. 

	

15 	SIC: Showing defense counsel Appellate seven and eight. 

	

16 	[Senior trial counsel handed working copies of both exhibits to 

	

17 	the military judge.] 

	

18 	SIC: Handing the original of Appellate VII and VIII to the 

	

19 	court reporter. 

	

20 	NJ: Airman Kelley, I am looking at Appellate Exhibit 

	

21 
	seven, which is the offer portion and Appellate Exhibit eight, 

4D 

www.sdslaw.us



1 which is the quantum portion of your pre-trial agreement, did 

2 you sign both of these documents? 

	

3 
	

ACC 	Yes sir.  

	

4 
	

MJ: Did you read them thoroughly before you signed them? 

	

5 
	

ACC 	Yes sir. 

	

6 
	

MJ: Do you understand the contents of your pretrial 

7 agreement? 

	

8 
	

ACC: Yes sir. 

	

9 
	

MJ: Did anyone force you in any way into entering into 

10 this agreement? 

	

11 
	

ACC: No sir. 

	

12 
	

MJ: Does this agreement contain all of the understandings 

13 and agreements that you have in this case? 

	

14 
	

ACC: Yes sir. 

	

15 
	MJ: Stated differently, has anyone made any promises to 

16 you that are not written Into this agreement In attempt to get 

17 you to plead guilty? 

	

18 
	

ACC: No sly-. 

	

19 
	

MJ: Counsel, are Appellate Exhibits VII and VIII the full 

20 and complete agreement in the case and are you satisfied there 

21 are no other agreements? 

	

22 
	

ATC: Yes Your honor. 
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1 
	ADC: Yes Your Honor. 

	

2 
	

MJ: Basically a pre-trial agreement means that you agree 

3 to plead guilty and in return the convening authority agrees to 

4 take some favorable action in the case, usually in the form of 

	

5 
	

limiting the sentence he will approve, do you understand that? 

	

6 
	

ACC: Yes sir. 

	

7 
	MJ: The law requires that I discuss the conditions of your 

8 pretrial agreement with you, so let's begin with the offer 

9 portion of the agreement. As we look at paragraph one, it 

10 contains some introductory information about you and your 

	

11 
	counsel, indicates that you've discussed the charges with them, 

	

12 
	and that you basically agree what's listed in those five 

	

13 
	

lettered subparagraphs that follow in exchange for the convening 

	

14 
	authority approving a sentence limitation consistent with 

15 appendix A, and the convening authority withdrawing and 

	

16 
	

dismissing Specifications 3, 4, and 5 of the Charge and 

	

17 
	Specifications 1 and 2 of the additional Charge, along with the 

18 additional Charge. First of all, do you understand that as a 

	

19 
	result of you complying with the provisions of the pretrial 

20 agreement, that the convening authority would then be bound to 

21 withdraw and dismiss the remaining charges and specifications as 

22 to which you've now plead guilty? 

42 

www.sdslaw.us



	

1 
	ACC: Yes sir. 

	

2 
	

MJ: Even though you had to have plead guilty to the first 

3 two Specifications to get the benefit of the convening authority 

4 withdrawing all of that; has anything you've told me up to this 

5 point been untrue? 

	

6 
	

ACC: No sir. 

	

7 
	MJ: So everything you've told me has been true and your 

8 personal desire to plead guilty in this case? 

	

9 
	

ACC: Yes sir. 

	

10 
	

MJ: I am going to go through those lettered subparagraphs. 

	

11 
	

The first thing you agreed to do was to plead guilty to 

	

12 
	

Specifications 1 and 2 of Charge. Obviously you've already 

13 complied with that term of the pretrial agreement, but at the 

14 time you signed your pre-trial agreement, did you understand 

15 that was what you'd have to do to get the benefit of the 

16 pretrial agreement? 

	

17 
	ACC: Yes sir. 

	

18 
	

MJ: Even though you needed to do it to get the benefit of 

19 the pretrial agreement, are you pleading guilty because you are 

	

20 
	

in fact guilty? 

	

21 
	

ACC: Yes sir. 
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1 	MJ: Next thing you had to do was enter into a reasonable 

	

2 	stipulation of fact, again you've complied with that by signing 

	

3 	Prosecution Exhibit 1, but even though you needed to sign the 

	

4 	stipulation to get the benefit of the pretrial agreement, is 

5 everything in that stipulation true and accurate to the best of 

6 your knowledge and belief? 

	

7 	ACC: Yes sir.  

	

8 	MJ: The next thing is that you request the travel of only 

	

9 	one sentencing witness at government's expense. Do you 

10 understand that were it not for this provision, you could have 

	

11 	traveled as many sentencing witnesses as either the government 

	

12 	was willing to provide or I was willing to compel be provided, 

13 who could explain things about you or things about the offenses, 

	

14 	that might put them in greater context or might in any way help 

15 your case? Did you understand you had the right to have 

16 witnesses brought to testify on your behalf? 

	

17 	ACC: Yes sir. 

	

18 	MJ: Knowing that, did you give up your rights to have more 

19 than one witness testify at the government's expense, freely and 

20 voluntarily and of your own free will? 

	

21 	ACC: Yes sir. 
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1 	MJ: Defense counsel, were there any witnesses who would 

2 have testified in person were it not for this provision of the 

3 pretrial agreement? 

	

4 	SDC 	No Your Honor. 

	

5 	MJ: Next you indicated that you would request no expert 

6 consultants at government expense. Again, were it not for this 

7 provision, you would have the right to have appointed to the 

	

8 	defense team to assist in understanding the charges or the 

g evidence, any consultants which either the convening authority 

10 was willing to pay for or which I determined were reasonably 

	

11 	necessary for you or your defense counsel to adequately prepare 

	

12 	your defense. Did you discuss that matter with your counsel 

13 before agreeing to this provision of your pretrial agreement? 

	

14 	And are you willingly giving up your right to have an expert 

15 consultant provided to you at government expense? 

	

16 	ACC: Yes sir. 

	

17 	MJ: Do you understand those expert consultants could 

18 uncover exculpatory evidence? In other words, evidence which 

19 might point to your innocence or might point to a lesser degree 

	

20 	of guilt than what you are admitting to? 

	

21 	ACC: Yes. 
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1 	MJ: Alright. Then are you waiving your right to have 

	

2 	expert consultants appointed to assist you in your defense 

3 because you believe it is in your best interest to do so? 

	

4 	ACC: Yes. 

	

5 	MJ: Finally, in paragraph le, you agree to waive or give 

6 up all motions which, under the law, may be waived. In that 

	

7 	regard, I advise you that certain motions are waived or given up 

8 if your defense counsel does not make the motion prior to you 

	

g 	entering your plea. Some motions however, such as a motion to 

10 dismiss for lack of jurisdiction or failure to state an offense 

	

11 	for example, can never be given up. Do you understand that this 

12 term of your pretrial agreement means that you give up the right 

13 to make any motion which by law is given up when you plead 

14 guilty? 

	

15 	ACC: Yes sir. 

	

16 	MJ: In particular, do you understand that this term of 

17 your pretrial agreement precludes this court or any appellate 

	

18 	court from having the opportunity to determine if you are 

	

19 	entitled to any relief based upon these motions? 

	

20 	ACC: Yes. 
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1 	MJ: When you elected to give up these motions, did your 

	

2 	defense counsel explain the term of your pretrial agreement and 

	

3 	its consequences to you? 

	

4 	ACC: Yes 

	

5 	MJ: Did anyone force you to enter this term of your 

6 pretrial agreement? 

	

7 	ACC: No sir. 

	

8 	MJ: Defense counsel, which side originated the waiver of 

g the motions provision? 

	

10 	SDC: Your Honor, we drafted the pretrial agreement and put 

	

11 	it in there, but we put it in there with the understanding that 

	

12 	it would be a requirement, having dealt with this legal office 

13 and the numbered Air Force before 

	

14 	MJ: Alright. Airman Kelley, even though your counsel 

15 included this term in your pretrial agreement, under the 

16 understanding that it was basically an indispensible requirement 

	

17 	for getting the pretrial agreement, did you freely and 

18 voluntarily agree to this term of your pretrial agreement in 

19 order to receive what you believe to be a beneficial pretrial 

20 agreement? 

	

21 	ACC: Yes sir. 
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1 	MJ: Defense counsel, I am aware of three motions which 

2 were pending; two motions to compel along with a motion for 

3 pretrial confinement credit, both for noncompliance with R.C.M. 

	

4 	305 and for illegal pretrial punishment. Were there any 

	

5 	additional motions that are covered by this term of the 

6 agreement? 

	

7 	SDC: The other ones we had would have been speculative 

8 based Your Honor's ruling on four and five depending on if you 

g released any evidence or possibly admitted any of that evidence 

10 during the course of the trial under four and five. And then 

	

11 	also, the possibility with the motion to compel discovery, or 

	

12 	late in the game we discovered we may require through a 

	

13 	discovery request, a forensic pediatric radiologist and I 

	

14 	believe the government was working through that, but depending 

15 what the convening authority's position on that was we may have 

16 come to you and asked for relief on that matter, but those are 

17 the only three, besides the one previously discussed. 

	

18 	MJ: So, sounds like the final one you mentioned was 

19 	covered by both paragraphs lc and le. 

20 	SDC: That's correct sir.  

21 	MJ: Airman Kelley, I am going to discuss the various 

22 motions that are waived just to make sure you understand exactly 
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what you are giving up. The first of those would be a motion 

2 that I've already been provided, which asked for certain relief 

3 based upon your treatment while in pretrial confinement and some 

4 of the procedural requisites that may or may not have been 

5 complied with regard to your pretrial confinement review. Had I 

6 decided in your favor on that, you could have received 

	

7 
	additional credit. You will receive credit nonetheless for 

8 every day on a one-for-one basis that you've been in pretrial 

g confinement, but based on those motions to grant additional 

10 credit, either if I found you were subjected to unlawful 

11 punishment or if I found that certain procedural prerequisites 

12 were not met with regard to the review of your pretrial 

13 confinement. So in addition to the period you could get two for 

	

14 	one, three for one, or any number that I determine to be 

15 appropriate amount of credit for the time you served in pretrial 

16 confinement. Did you understand that you were giving up your 

17 right to pursue that additional credit when you agreed to this 

18 term of your pretrial agreement? 

	

19 	ACC: Yes sir. 

	

20 	NJ: Did you do so voluntarily and of your own free will? 

	

21 	ACC: Yes sir. 
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1 
	MJ: The next two motions you would be giving up would be 

2 motions to compel the production of evidence. Both certain 

3 

	

4 	 . You understand 

5 that if I found if those matters were reasonably necessary for 

6 your counsel in preparation of your case or might lead to 

7 discovery of relevant evidence or might actually contain 

8 relevant evidence, that I could sign an order compelling those 

9 records be provided for me to review and ultimately to defense 

10 counsel to use on your behalf. Did you understand all of that? 

	

11 
	

ACC: Yes sir. 

	

12 
	

MJ: Did you understand that those records could provide 

13 information that might either negate your guilt or point to some 

	

14 
	

lesser degree of guilt on your part? 

	

15 
	ACC: Yes sir.  

	

16 
	MJ: Knowing what you know about what you did and what 

17 might be in those records, do you believe that giving up the 

18 right to pursue those motions and receiving the benefit of your 

19 pretrial agreement is the best decision for you in this case? 

	

20 
	

ACC 	Yes sir.  

	

21 
	

MJ: Finally we discussed this to some degree, but I want 

	

22 
	

to discuss it a little bit more specifically. Do you understand 
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1 a pediatric radiologist could have been helpful to your defense 

2 team in interpreting various x-ray results, for instances, the 

3 things you told me about a broken clavicle or any other evidence 

4 that may have been out there involving injuries to bone or that 

5 nature? Do you understand that the pediatric radiologist could 

6 have been helpful to your defense team in that regard? 

	

7 	ACC: Yes sir. 

	

8 	MJ: Knowing what you know about your case, and what you 

g know about what you did, do you believe that giving up the right 

10 to have a pediatric radiologist appointed to assist you, was in 

11 your best interest under all the facts and circumstances? 

	

12 	ACC: Yes sir. 

	

13 	NJ: I am going to move on to paragraph 2 of your pretrial 

	

14 	agreement. It states that you understand that once this 

15 agreement is signed it becomes a binding offer and you also 

16 state that you understand you give up those rights we talked 

	

17 	about earlier; that is the right against self-incrimination, 

	

18 	your right to be confronted by the witnesses against you, and 

19 your right to a trial of the facts by court martial. Did you 

20 understand at the time you signed your pretrial agreement that 

	

21 	you would be giving up all those rights? 

	

22 	ACC: Yes sir. 
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1 	MJ: Did you also understand that you would have a binding 

2 agreement with the convening authority; binding on both you and 

3 the convening authority once both of you had signed the 

4 agreement? 

	

5 	ACC: Yes sir. 

	

6 	MJ: Moving on to paragraph 3, there are several assertions 

	

7 	in there. Basically the first thing is that you are satisfied 

8 with your defense counsel. Are you satisfied with your defense 

g counsel and with their advice to you with regard to the pretrial 

10 agreement? 

	

11 	ACC: Yes sir. 

	

12 	MJ: Second is that this offer to plead guilty originated 

13 with you and your counsel and no one has attempted to force or 

	

14 	coerce you into making this offer to plead guilty. So, has 

15 anyone pressured you in any way to make this offer to plead 

16 guilty? 

	

17 	ACC: No sir. 

	

18 	MJ: Third is that your counsel has basically discussed 

19 your case fully with you, that you understand the charges 

20 against you and you understand the evidence against you and the 

	

21 	likelihood of prevailing if you were to plead not guilty in this 

	

22 
	case. Do you think you've made a fully informed decision as to 
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1 what's in your best interest with regard to the evidence, 

2 witnesses, and everything that would be presented in this case, 

3 were you to plead not guilty? 

	

4 
	

ACC 	Yes sir.  

	

5 
	

MJ: We've already discussed id, that once this is signed 

	

6 
	

it is a binding agreement, but paragraph 3e rather basically 

7 goes on to say setting forth certain circumstances under which 

8 this binding agreement could be vacated or you could walk away 

9 from the agreement. First would be refusal by the court to 

10 accept your guilty plea, in other words, you agree when you 

	

11 
	signed this that you would have to tell me enough to convince me 

12 that you are in fact guilty of the offenses, did you understand 

	

13 
	

that? 

	

14 
	

ACC 	Yes sir. 

	

15 
	MJ: Notwithstanding that, has everything you've told me 

16 been true and accurate? 

	

17 
	ACC: Yes sir. 

	

18 
	

MJ: Second would be withdrawal from either party to the 

19 agreement before trial. Did you understand even up to the time 

20 this court martial started; you had the right to walk away from 

21 this agreement if you wanted to? 

	

22 
	

ACC: Yes sir. 

www.sdslaw.us



	

1 	MJ: And then third would be your failure to agree with 

	

2 	counsel on a reasonable stipulation of fact. You've already 

3 complied with that but even though you needed to sign the 

	

4 	stipulation to get the benefit of your pretrial agreement, was 

5 everything in the stipulation true and correct? 

	

6 	ACC: Yes sir. 

	

7 	MJ: Alright paragraph 4 is another important provision 

8 that basically discusses the impact of future misconduct on your 

g part with regard to your pretrial agreement. Basically it 

10 states if between the time the sentence is announced in this 

	

11 	case and that sentence is approved by the convening authority 

	

12 	which could be a matter of weeks, months, there is no way of 

	

13 	accurately predicting that. Basically if you commit further 

14 misconduct, there could be a subsequent hearing and part of the 

15 result of that hearing is that you could lose the benefit of 

	

16 	your pretrial agreement. Do you understand that? 

	

17 	ACC: Yes sir. 

	

18 	MJ: Paragraph 5 basically says if the agreement is 

	

19 	cancelled for any reason, it won't be held against you. 

	

20 	In other words, no one can come into court and say you offered 

21 to plead guilty in order to prove your guilt if you decide to 

22 walk away from the agreement. Did you understand that even if 
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you walked away from the agreement, it couldn't be used against 

2 you, that you offered to enter into this agreement? 

	

3 	ACC: Yes sir. 

	

4 	MJ: Finally paragraph 6 says that this agreement is the 

	

5 	full and complete agreement in this case. Has anyone promised 

6 you anything that is not written into this agreement or appendix 

7 A to the agreement? 

	

8 	ACC: No sir. 

	

9 	MJ: Alright. Moving on to appendix A or Appellate Exhibit 

10 VIII then. Basically there are three provisions there. One is 

11 that the convening order will dismiss those remaining 

	

12 	specifications that we talked about. Is it your understanding 

13 that once you comply with the provisions of your pretrial 

	

14 	agreement, the convening authority is bound to dismiss with 

15 prejudice those remaining specifications? 

	

16 	ACC: Yes sir. 

	

17 	MJ: The third is a confinement limitation to a specified 

	

18 	term which is set forth in paragraph lb. Do you also understand 

19 that any confinement adjudged in this case, if it is in excess 

20 of that limitation set forth in paragraph lb would have to be 

	

21 	reduced to a term no more than that amount set forth in 

	

22 	paragraph lb? 
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1 	ACC: Yes sir.  

	

2 	MJ: And that there are no other limitations, so you 

3 understand that the convening authority can approve any other 

	

4 	element of sentence in this case, aside from that one 

5 confinement limitation? 

	

6 	ACC: Yes sir.  

	

7 	MJ: And with regard to appendix A, you get the benefit of 

8 whichever Is less, that Is each element of the sentence of the 

g court, or that contained In the pretrial agreement. So If the 

	

10 	sentence adjudged by the court Is greater than the one provided 

	

11 
	

in the pretrial agreement the convening authority must reduce 

	

12 	the sentence to one no more severe than the one in your pretrial 

	

13 	agreement. On the other hand, if the sentence is less than the 

	

14 	one in your pretrial agreement, the convening authority cannot 

15 increase the sentence adjudged. Do you understand? 

	

16 	ACC: Yes sir. 

	

17 	MJ: Airman Kelley, have you had enough time to discuss 

18 this agreement fully with your defense counsel? 

	

19 	ACC: Yes, sir. 

	

20 	MJ: 	Are you satisfied with your defense counsel's advice 

	

21 	concerning this pretrial agreement? 

	

22 	ACC: Yes, sir. 
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1 
	MJ: 	Dad you enter Into this agreement of your own free 

2 

	

3 
	

ACC: Yes, sir. 

	

4 
	

MJ: 	Has anyone tried to force you into this pretrial 

5 agreement? 

	

6 
	

ACC: No, sir. 

	

7 
	MJ: Do you have any questions at all about your pretrial 

8 agreement? 

	

9 
	

ACC: No sir.  

	

10 
	

MJ: Are you pleading guilty because you not only hope to 

	

11 
	receive a lighter sentence but because you are convinced that 

12 you are in fact guilty? 

	

13 
	

ACC: Yes sir. 

	

14 
	

MJ: Do counsel for both sides agree with the court's 

15 interpretation of the pretrial agreement? 

	

16 
	ATC: Yes sir. 

	

17 
	ADC: Yes sat-. 

	

18 
	

MJ: Airman Kelley, I find that you fully understand the 

19 pretrial agreement with the convening authority, that the 

20 agreement is in substantial compliance with the requirements of 

21 applicable regulations and case law and that it is not contrary 
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1 	to public policy or my own notions of fairness 	Therefore the 

	

2 	agreement is accepted. 

	

3 	MJ: Defense counsel, have you had enough time to discuss 

4 the case with Airman Kelley? 

	

5 	SDC 	We have, Your Honor. 

	

6 	MJ: And Airman Kelley, have you had enough time and 

7 opportunity to discuss the case with your counsel? 

	

8 	ACC: Yes sir. 

	

9 	MJ: Have you in fact fully consulted with your defense 

10 counsel and received the full benefit of their advice? 

	

11 	ACC: Yes. 

	

12 	MJ: Are you satisfied that your defense counsel's advice 

	

13 	in your best interest? 

	

14 	ACC: Yes sir. 

	

15 	MJ: Are you satisfied with your defense counsel? 

	

16 	ACC: Yes sir. 

	

17 	MJ: Are you pleading guilty voluntarily and of your own 

	

18 	free will? 

	

19 	ACC: Yes sir. 

	

20 	MJ: 	Has anyone made any threat or tried in any way to 

	

21 	force you to plead guilty? 

	

22 	ACC: No, sir. 
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1 
	MJ: 	Do you fully understand the meaning and effect of a 

2 plea of guilty? 

	

3 
	

ACC: Yes, sir. 

	

4 
	

MJ: 	Okay. Do you understand that even though you believe 

5 you are guilty, you have the legal and moral right to plead not 

6 guilty, and to place upon the government the burden of proving 

7 your guilt beyond a reasonable doubt? 

	

8 
	

ACC: Yes, sir. 

	

9 
	

MJ: Finally, are you a United States citizen? 

	

10 
	

ACC: Yes 

	

11 
	

MJ: 
	

All right 	Take a moment now and consult again with 

12 your defense counsel, and tell me whether or not you still want 

	

13 
	

to plead guilty. 

	

14 
	

[The accused briefly consulted with both defense counsel.] 

	

15 
	MJ: 	Airman Kelley, do you still want to plead guilty? 

	

16 
	ACC: Yes, sir. 

	

17 
	MJ: 	Okay. I find that your plea of guilty is made 

18 voluntarily and with full knowledge of its meaning and effect. 

	

19 
	

I further find that you have knowingly, intelligently and 

	

20 
	consciously waived your rights against self-incrimination, to a 

21 trial of the facts by a court-martial, and to be confronted by 

	

22 
	

the witnesses against you. Accordingly, your plea of guilty is 
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1 provident and is accepted. However, I advise you that you may 

2 request to withdraw your guilty plea at any time before the 

	

3 
	sentence is announced, and if you have good reason for your 

	

4 
	request, I will grant it. Trial counsel, do you have any 

5 motions to make at this time? 

	

6 
	

STC: Yes, Your Honor. The government at this time moves 

	

7 
	to dismiss with prejudice Specifications 3, 4, and 5 of the 

8 Charge and Specifications 1 and 2 of the additional Charge, and 

9 the additional Charge 

	

10 
	

MJ: That motion is granted. Specifications 3, 4, and 5 of 

11 the Charge and Specifications 1 and 2 of the additional Charge, 

	

12 
	and the additional Charge are dismissed with prejudice. 

	

13 
	

MJ: Accused, defense counsel, please rise. 

	

14 
	

[The accused and both defense counsel stood]. 

15 

16 

	

17 
	 FINDINGS  

	

18 
	MJ: 	Airman First Class Devin P. Kelley, in accordance 

19 with your plea of guilty, this Court finds you: 

20 

	

21 
	

Of Specifications 1 and 2 of the Charge: Guilty 

	

22 
	

Of the Charge: Guilty 
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1 	MJ: 	You may he seated. 

	

2 	[The accused and his defense counsel retook their seats]. 

	

3 	 SENTENCING PHASE  

	

4 	MJ: Airman Kelley, we're now going to enter the sentencing 

5 phase of the trial where you have the right to present matters 

	

6 	in extenuation and mitigation, that is matters about the 

7 offenses or yourself which you want the court to consider in 

8 deciding your sentence. In addition to the testimony of 

g witnesses, and the offering of documentary evidence, you may 

	

10 	yourself testify under oath as to these matters or you may 

	

11 	remain silent, in which case, the court will not draw any 

	

12 	adverse inference from your silence. On the other hand, if you 

	

13 	desire, you may make an unsworn statement. Because the 

	

14 	statement is unsworn, you cannot be cross-examined on it; 

15 however, the government may offer evidence to rebut any 

	

16 	statement of fact contained in an unsworn statement 	An unsworn 

	

17 	statement may he made orally, in writing, or both. It may he 

	

18 	made by you, by counsel on your behalf, or by both 	Do you 

19 understand these rights? 

	

20 	ACC: Yes sir. 

	

21 	MJ: Counsel is the personal data on the front page of the 

	

22 
	charge sheet correct? 
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1 
	ATC: Yes Your Honor.  

	

2 
	

MJ: Defense counsel, I think we already addressed the 

	

3 
	

issue of illegal pretrial punishment under Article 13, which is 

	

4 
	waived. And counsel based on the findings, I believe as we've 

5 already discussed the maximum punishment in the case is 

	

6 
	reduction to the grade of E-1, forfeiture of all pay and 

7 allowances, confinement for five years and six months, and a 

8 dishonorable discharge. Does either counsel request an 

9 instruction on a fine? 

	

10 
	

ATC: No Your Honor. 

	

11 
	

ADC: No Your Honor.  

	

12 
	

MJ: Trial counsel, do you have a calculation as to the 

13 appropriate amount of credit for the accused's pretrial 

	

14 
	confinement? 

	

15 
	ATC: Yes Your Honor, if sentenced today, it would be one 

16 hundred and fifty-one days of pretrial confinement credit. 

	

17 
	MJ: Defense counsel, do you agree? 

	

18 
	

ADC: Yes sir. 

	

19 
	

MJ: As does the court. Trial counsel, before we mark the 

	

20 
	sentencing worksheet, why don't we mark a few other preliminary 

	

21 
	matters. We discussed briefly voir dire questions, so let's 

22 mark trial counsel voir dire as next appellate exhibit in order, 
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1 Appellate Exhibit IX. Defense counsel's will be the one after 

2 that, so Appellate Exhibit X 

	

3 	STC: The government marks their voir dire as appellate 

	

4 	exhibit IX; the original has been provided to the court 

5 reporter.  

	

6 	ADC: Sir, the defense proposed voir dire has been provided 

	

7 	to the court reporter as well and will be marked as appellate 

8 exhibit X 

	

9 	MJ: Okay. Defense counsel, any objection to trial counsel 

10 proposed voir dire questions? 

	

11 	ADC: No Your Honor.  

	

12 	NJ: Trial counsel, I note that you did have some 

	

13 	objections to defense voir dire questions, if you would state 

	

14 	those for the record. 

	

15 	SIC: Yes Your Honor, government objections were to defense 

	

16 	questions 8, 9, and 10, the basis for that Is that 8 wasn't a 

	

17 	question and 9 and 10 were asked on then-  member data sheets. 

	

18 	Government also objected to question 26 of the defense volt- 

	

19 	dire, based upon the question already being in trial counsel's 

20 voir dire and then also we think it will be misleading the 

21 members discussing the federal conviction and pretrial 

	

22 
	confinement as punishment. 
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1 	MJ: I overrule the objections as to the questions 8 

2 through 10, even though they are somewhat cumulative, I don't 

3 believe there is any danger in misleading the members. As to 

	

4 	question 26, I will sustain the objection as to the words "and 

5 the five months he has served in pretrial confinement." I do 

	

6 	find that does run an undue risk of confusing the issues since 

7 time served is not really a punishment the members could adjudge 

8 and they could adjudge up to the amount of the accused's 

g currently served pretrial confinement which would result in no 

10 additional punishment, but would be a punishment therefore. As 

	

11 	to those words, I will sustain; as to the remainder, I will 

	

12 	overrule the trial counsel's objection 

	

13 	Trial counsel, do we have a flyer for the members, 

	

14 	reflecting the accused's pleas? 

	

15 	SIC: We do Your Honor. 

	

16 	MJ: Let's mark that as our next appellate exhibit. 

	

17 	SIC: The court reporter has been provided the original and 

18 all parties have been provided working copies in the folders 

19 before them; that would be Appellate Exhibit XI 

	

20 	MJ: Alright, trial counsel, do you have a sentencing 

21 worksheet then? 
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1 
	SIC: Your honor, just noticing the sentencing worksheet 

2 that I have, one small correction needs to be made, and we would 

3 also ask for a comfort break at this time so we can make that 

	

4 
	change during that. 

	

5 
	

NJ: That would be fine, just so you know my thinking, 

	

6 
	since we are approaching the lunch hour, we have an 

7 extraordinarily large panel and my inclination would be to begin 

8 with voir dire after the lunch hour. I wanted to knock out any 

9 last minute administrative things we can do and then we will 

10 take a lunch break. So, we will withhold the sentence 

11 worksheet, but trial counsel do you have any documentary 

	

12 
	evidence you would like to mark and offer at this time? 

	

13 
	

STC: Yes Your Honor. The government has what's been 

14 marked as Prosecution Exhibit 5 for identification, the personal 

15 data sheet of the accused and all parties have been provided a 

16 copy and the folders before them. The original is with the 

	

17 
	court reporter. It's a one page document; the government offers 

18 Prosecution Exhibit 5 for identification as Prosecution Exhibit 

	

19 
	

5. 

	

20 
	

NJ: Defense counsel, any objection? 
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1 
	SDC: Your honor, I just note, on the one I have, in the 

2 middle there overseas service, colon, and then there is nothing 

	

3 
	after that; I think it probably needs a "none". 

	

4 
	

STC: That is correct Your Honor on the copies we have and 

	

5 
	

it can certainly be added. 

	

6 
	

SDC: With that correction, no objection to Prosecution 

	

7 
	Exhibit 5 for identification. 

	

8 
	

MJ: Okay, we will withhold admitting Prosecution Exhibit 5 

	

9 
	

for identification; I will allow trial counsel to re-offer after 

10 the change has been made. Anything else trial counsel? 

	

11 
	

STC: Yes Your Honor, I'm showing defense counsel what's 

12 been marked as Prosecution Exhibit 6 through 15 for 

	

13 
	

identification. 

	

14 
	

[Defense counsel reviewing exhibits.] 

	

15 
	SDC: 	Your Honor, with your permission, can I have a 

16 moment to look through them all? 

	

17 
	MJ: Yes. 

	

18 
	

SIC: Sir, I am providing originals of Prosecution Exhibits 

	

19 
	

6 through 15 to the court reporter and working copies to the 

20 military judge. Would you prefer to take these up one at a 

	

21 
	

time? 
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1 	MJ: If you could just describe them each for the record, 

	

2 	and then offer them and we will take them by exception. 

	

3 	STC 	Prosecution Exhibit 6 for identification are the 

	

4 	enlisted performance reports of the accused, it is a ten-page 

	

5 	document. Prosecution Exhibit 7 for identification is a 22 July 

	

6 	2011 letter of counseling received by the accused, a five-page 

	

7 	document. Prosecution Exhibit 8 for identification is a 26 July 

	

8 	2011, letter of counseling received by the accused, a four-page 

9 document. Prosecution Exhibit 9 for identification is a 6 

	

10 	September 2011 letter of counseling received by the accused it 

	

11 	is a three-page document. Prosecution Exhibit 10 for 

	

12 	identification is a 12 September 2011 letter of reprimand 

	

13 	received by the accused; it is a three-page document. 

	

14 	Prosecution Exhibit 11 for identification is a 29 September 2011 

	

15 	letter of counseling received by the accused; it is a six page 

	

16 	document 	Prosecution exhibit 12 for identification is a 16 

17 February 2012 letter of reprimand; it is a five page document. 

18 Prosecution exhibit 13 for identification is a 19 March 2012, 

	

19 	letter of reprimand, it is a four-page document. Prosecution 

	

20 	Exhibit 14 for identification is also a 19 March 2012 letter of 

	

21 	reprimand received by the accused for a different incident; it 

	

22 	is a four-page document. Prosecution Exhibit 15 for 
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1 identification is a 20 March 2012 letter of reprimand received 

2 by the accused; it is a three-page document. At this time, the 

3 government offers Prosecution Exhibits 6 through 15 for 

	

4 	identification as Prosecution Exhibits 6 through 15 

	

5 	NJ: Defense counsel, any objections? 

	

6 	SDC: Yes sir, we will clear up the ones we have no 

	

7 	objection to if that is okay. Defense has no objection to 

	

8 	Prosecution Exhibits for identification 6, 7, 9, 10, 12 and 15. 

g So, the only objections we have are to prosecutions exhibits 8, 

	

10 	11, 13 and 14. 

	

11 	NJ: Okay, prosecution exhibits 6, 7, and 9 for 

	

12 	identification are admitted. And 12? 

	

13 	SDC: As well as 10, sir. No objection to 10 or 12 or 15. 

	

14 	NJ: Okay, prosecution exhibits 10, 12, and 15 for 

15 identification are admitted. Okay, let's start then with 

16 Prosecution Exhibit 8 for identification. 

	

17 	SDC: Sir, all the objections are going to be based on the 

	

18 	rule for court martial 1001(b)(2), which I believe the basis for 

19 which the government is proposing to enter this evidence, and 

20 particularly the requirement that they be maintained in 

	

21 	accordance with departmental regulations and we are specifically 

	

22 	referencing chapter 3 of the UIF/LOR instruction, 36-2907. Most 
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I particularly paragraph 3.5, I'm sure Your Honor is quite 

2 familiar with the requirements of that instruction and we would 

	

3 	object for this reason on Prosecution Exhibit 8 for 

	

4 	identification; if Your Honor turns to page 3 and 4 of this 

	

5 	exhibit sir, you see an acknowledgement from this letter sir, on 

	

6 	26 July 2011. This is actually the issuing date of the letter 

7 as well, that it purports to say that Airman Kelley receipted 

8 for it or acknowledged it and if you flip to the third page sir, 

9 he actually says that he has receipt of final decision on this, 

10 on that same day. We know that can't he right sir, or something 

11 happened that has us question whether or not the requirements of 

	

12 	AFT 36-2907 and thus 1001(b)(2) were met because if you turn to 

13 page four you see that his response was actually dated 27 July 

	

14 	2011. So the bottom line is that he acknowledged for the final 

15 decision which appears to he in this case that it he standing as 

16 written and filed in either the PIF or UIF; it's not clear from 

17 the face of the document. But that decision sir happened on the 

18 28t  and his acknowledgement of that decision happened on the 26 1  

19 and his actual response happened on the 27". Sc, for those 

20 concerns, the defense does object to the court considering it 

21 because we believe it was not kept in accordance with the 
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1 	departmental requirements and regulations, especially 36-2907, 

2 where he does have the three duty days to respond. 

	

3 	NJ: 	Is it the same issue with 11, 13, and 14? 

	

4 	SDC 	There are variations on a theme sir, there are some 

	

5 	bigger problems 	For example, if you look at Prosecution 11 for 

	

6 	identification, I say bigger, but that may be equally big. On 

7 page three of prosecution exhibit 11, here we don't have any 

	

8 	filing decision. Nothing is circled at all to say whether this 

g document was supposed to be filed or supposed to be withdrawn. 

	

10 	So, I understand it was recovered based on the certification on 

11 this exhibit from some place, but we don't have a filing 

	

12 	decision on this document. And then we also have a decision 

	

13 	comes on the St' of October it seems, whatever that decision is, 

	

14 	and if you turn to page four, you see receipt of the final 

15 decision on 17 October and Your Honor knows, there would have 

16 been more than three duty days in between them. So, I guess the 

	

17 	primary concern for Prosecution Exhibit 11 would be no decision 

	

18 	from the author of the letter, and then also the rule for three 

	

19 	duty days advising Airman Kelley of what the decision was, was 

20 not made 

	

21 	NJ: Alright. 
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1 
	SDC: And sir, 13 and 14 go together, if you want me to 

	

2 	take those up too. Sir, on 13 and 14 we have a concern. If you 

3 look at page three, if you go through page one through three on 

4 both of those exhibits it makes sense, but if you go to page 

5 four, it does not because what you have on the bottom of page 

6 three is a respectfully submitted relief from Airman Kelley and 

7 then you have a paragraph seven after that with another relief 

8 from Airman Kelley and it is pretty clear from the letter, at 

g least I think it's clear. If you turn to Prosecution Exhibit 

	

10 	14, if you go to page four of four, it looks like it is missing 

	

11 	what should be four of five 	I think we'd have to call the 

	

12 	person that issued it, MSgt 	 to reflect on if that is 

	

13 	actually the case. That is the concern for Prosecution Exhibit 

	

14 	13 and 14, but there is another problem with 14 sir, but that is 

15 there is not a decision in the second endorsement; which is 

	

16 	similar to the issues with Prosecution Exhibit 11. Here we have 

111111 

	

17 	Captain 	issuing a letter apparently and then whatever 

	

18 	they advised Airman Kelley of on the 22'i  of March, it's not 

	

19 	clear because there is no decision circled there. 

	

20 	NJ: Okay, first of all defense counsel with regard to page 

	

21 	four of Prosecution Exhibit 13, so you are saying we need to 

22 call a witness in to determine if that page four goes with the 
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1 other, I'm sure your client would remember what he signed with 

2 which letter of reprimand. 

	

3 	SDC: I understand-I mean. I am making the objection sir, 

	

4 	for what it's worth. It's clear on the face of the document that 

	

5 	it doesn't seem to make a lot of sense and I can put together 

6 with some inferences what is happening. My client has certainly 

7 waived a number of rights coming into this hearing, not all of 

8 them, and he certainly has the right to remain silent if that he 

	

g 	feels that it's in his interest, even during the sentencing 

	

10 	hearing and the admission of evidence. I am not-I don't think we 

	

11 	are in a position where we have to ask him for that answer, I 

	

12 	just put that out there as an observation. But what I'm saying 

	

13 	seems to make sense when you put the two documents together is 

	

14 	not evidence; it's just my reflection on it. 

	

15 	MJ: I'm just thinking in terms of judicial economy and 

	

16 	exercises in futility when we know how they are going to end. 

	

17 	SDC: The defense would accept a proffer from the United 

	

18 	States and would not need to call him- - that witness, if they 

	

19 	could proffer to me what the witness would say if that was his 

	

20 	recollection as well sir. We are certainly not going to require 

	

21 	a Master Sergeant to come and speak to that. If Your Honor 

	

22 	finds that would resolve the issue that we've objected to. Of 
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course we have the same concern on Prosecution Exhibits 14, that 

2 there is no filing decision 

	

3 	NJ: Okay, thank you. Trial counsel? 

	

4 	STC: Thank you, Your Honor. At least with regards to 

	

5 	Prosecution Exhibits 13 and 14, that last page of Prosecution 

	

6 	Exhibit 13, I think the defense counsel stated it accurately. 

7 We would proffer that it would be the testimony should a witness 

	

8 	come in, those issues would be fixed with these exhibits at the 

g next recess. With regard to the rest of the defense counsel's 

10 objections and these exhibits, the defense counsel is saying the 

	

11 	wrong standard for looking at these 	AFI 51-201 talks about 

12 what's required, the documents that are admitted from personnel 

	

13 	records under R.C.M. 1001(b) and what's required is that counsel 

14 be provided a copy of the document, made the document available 

15 to opposing counsel prior to trial, and that there is some 

16 evidence on the document and attached to it that the accused 

	

17 	received a copy of the correspondence and had the opportunity to 

18 respond to the allegation and the document is not over five 

19 years old from the date the charges were referred to trial. 

	

20 	Your Honor what I'm referring to there is paragraph 8.13 and 

	

21 	it's subparagraphs of AFI 51-201. That is the proper standard 

	

22 	and because we have Air Force Court of Criminal Appeals case law 
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1 
	that talks about that. We have both U.S. v. Cain, which was 

	

2 
	

decided in 2010. We also have United States versus Hawks, which 

3 was decided in 2011, discussing the requirements for documents 

	

4 
	admitted from a personnel record, and specifically this says, 

	

5 
	under R.C.M. 1001(b)(2), Air Force Instruction 51-201, 

6 Administration of Military Justice, sets the following 

7 guidelines for admission of documents from the accused's 

8 personnel information file. And that is what the Air Force 

9 Court of Criminal Appeals discusses, is those requirements that 

	

10 
	

I just stated from AFI 51-201. From all the exhibits that the 

	

11 
	

defense objected to, it's clear on the face of the document that 

	

12 
	

this was provided to the accused, he signed for it, and it's 

13 clear he had the opportunity to respond, and he did respond. His 

	

14 
	responses are in fact attached to those documents and for those 

15 reasons Your Honor, we would ask that the defense counsel's 

16 objections be overruled and subject the corrections to 

17 Prosecution Exhibits 13 and 14, that the exhibits defense 

18 objected to be admitted. 

	

19 
	

NJ: Defense counsel, anything further? 

	

20 
	

SDC: Sir, it's departmental regulations, I understand case 

	

21 
	

law cited by the United States. I was just drawing your 

	

22 
	attention again, the most operative, besides the fact that it is 
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1 a letter of counseling and letter of reprimand; an encouragement 

2 towards change of behavior which is the over-arching design of 

3 these things; it's also the second thing behind that, the most 

	

4 
	

important thing behind that would be whether or not the response 

	

5 
	or the justification for my client had an effect on the offer. 

6 You would hope that responding to a letter of reprimand or 

7 counseling, might change that, and at least two of these 

8 documents we have an open question of whether or not that person 

9 made the decision to file this and thus allowed to be admitted 

10 through the rule that the government's presenting. 

	

11 
	

MJ: Defense counsel, just so I understand, you are asking 

12 me to ignore Air Force Court of Military Review precedent 

13 because I want to send a message to the unit? 

	

14 
	

SDC: Not at all sir. I am noting the fact that the case 

15 law does not say we cannot look at the actual rule. The rule 

16 clearly states, not AFI 51-201, not those that are propagated 

17 under 51 series or 35 series that it's kept in accordance with 

18 the instructions. I would just note and highlight that it's not 

	

19 
	something along the lines of where the dates are a little bit 

20 off on the three duty days; we have the filing decision that is 

	

21 
	an open question, besides the fact that these appear to have 
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1 been recovered from a (inaudible). No further objection beyond 

	

2 	what's been stated sir; I appreciate the court's time. 

	

3 	MJ: Yes. The defense counsel's objections are overruled 

	

4 	with regards to Prosecution Exhibits 8 and 11, which are 

	

5 	admitted at this time. I do find that AFI 51-201 is the proper 

	

6 	standard for determining compliance with Rules for Court Martial 

	

7 	1001. It is apparent on the face of these documents that they 

8 were provided to the accused and he had an opportunity to 

	

g 	respond thereto, as trial counsel pointed out, and in fact did 

10 respond. As tempting as it might be to adopt a punitive rule to 

	

11 	enforce better compliance with the various regulations, my 

	

12 	reading of the case law does not give me the authority to do so. 

	

13 	As to 13 and 14, I will allow trial counsel to rearrange the 

14 pages and re-offer those documents. 

	

15 	Counsel, we still have 5, 13, and 14 outstanding and not 

16 admitted at this point. Defense counsel, do you have any 

	

17 	documentary evidence you'd like to mark and offer at this time? 

	

18 	ADC: Not at this time sir 

	

19 	NJ: Counsel anything else to take up in this Article 39(a) 

20 session? 

	

21 	STC 	No Your Honor. 

	

22 	SDC 	No sir. 
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1 MJ: 	We will be in recess and we will resume with the 

2 members present then at 1230 hours. 

3 [The Article 	39(a) 	session 	recessed at 1059 hours, 6 November 

4 2012.1 

5 END OF PAGE 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 1229 hours, 6 

	

3 	November 2012 	All parties were present, the members were 

4 absent.] 

	

5 	NJ: During the recess I did have a brief 802 session with 

	

6 	counsel. Counsel informed me of an issue with regard to one of 

7 the members who may have been privy to discussions among counsel 

	

8 	in the case. Therefore we decided to take that up in an Article 

	

9 	39(a) session. Trial counsel and defense counsel, any additions 

10 or corrections to that summary of our brief 802 session? 

	

11 	TC: No Your Honor. 

	

12 	SDC 	No sir. 

	

13 	NJ: Trial counsel, if you would give us more detail as to 

	

14 	the nature of the issue and what you see as the way ahead? 

	

15 	STC: Yes Your Honor, the issue we see is that 

	

16 	 is one of the enlisted members on this panel, and 

17 his office is actually here in the legal office that shares a 

	

18 	wall with the office that they have me sitting in here in the 

	

19 	office. He has been present in his office when there have been 

	

20 	conversations between myself and defense counsel with open doors 

	

21 	and the walls aren't soundproof as well. He was also present in 

	

22 	his office earlier today when there was a recess and defense 
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1 counsel and their client walked out; so he saw them walking out 

	

2 	after that recess. There was need for both sides to compose 

3 themselves. Given that, at least with the appearance of that, 

4 we think a challenge for cause is appropriate at this point and 

5 we certainly would go ahead and make that challenge for cause of 

	

6 	 so he doesn't have to sit through voir 

7 dire 

	

8 	MJ: Alright. Counsel, is it my understanding that you 

9 feel fairly confident then that 	 has overheard 

10 conversations between counsel as to the substance of the 

	

11 	allegations in the case? 

	

12 	STC: Yes Your Honor, we'd be very surprised if he hadn't. 

	

13 	MJ: Defense counsel? 

	

14 	SDC: Same from the defense, we have nothing to add. We 

15 also do not oppose the challenge for cause. 

	

16 	MJ: I will go ahead and grant the unopposed challenge for 

17 cause against 	 It does appear at the very 

	

18 	least the appearance of impropriety, given my experience as to 

19 the nature matters discussed between counsel in this kind of 

20 pretrial conferences. So I will out of an abundance of caution 

	

21 	and under the implied bias standard go ahead and grant that 

	

22 	challenge. Government once we recess, you can have the case 
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1 	paralegal notify 	 that he has been excused. We 

	

2 	will have reconfigured the court room to accommodate for his 

	

3 	absence and I believe we are also awaiting the arrival of a 

4 member or two. Why don't we use this time to re-attack on 

	

5 	Prosecution Exhibits 5, 13, and 14? 

	

6 	STC: Yes Your Honor. Handing defense counsel copies of 

	

7 	Prosecution Exhibits 5, 13, and 14 for identification and the 

	

8 	originals to the court reporter and handing working copies to 

9 the military judge 

	

10 	[SIC handed copies to military judge.] 

	

11 	Sir, the government offers these updated versions as 

	

12 	Prosecution Exhibits 5, 13, and 14 into evidence as Prosecution 

	

13 	Exhibits 5, 13, and 14. 

	

14 	NJ: Trial counsel, just to avoid any confusion, have the 

15 previous versions been retrieved from any location that would be 

16 in danger of being published to the members? 

	

17 	SIC: I will retrieve the first originals from the court 

18 reporter and all other copies have been taken care of. 

	

19 	NJ: Defense counsel, any objections to Prosecution 

	

20 	Exhibits 5, 13, or 14? 

	

21 	SDC: Sir, there are no further objections to either of 

	

22 	these. I would just state for the record that Prosecution 
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1 Exhibit 13 will be a three page document and 14 would be a five 

2 page document. 

	

3 	NJ: Alright. Prosecution Exhibit 5 for identification is 

	

4 	admitted as Prosecution Exhibit 5. Defense counsel, I just want 

5 to clarify for 13 and 14, which of your previous objections you 

6 are still standing on? Do you still contest that page five of 

	

7 	Prosecution Exhibit 14 is not appropriately appended to 

8 Prosecution Exhibit? 

	

9 	SDC: No sir, based on the proffer of the United States, we 

10 do not have that objection any longer.  

	

11 	NJ: Likewise with 13, you concur with the removal of what 

12 was the final page of that? 

	

13 	SDC: That is right sir. The remaining one would be on 

	

14 	Prosecution Exhibit 14 as to be there being a lack from Captain 

	

15 	 , the author of the letter, any filing decision on the 

16 second endorsement on page two. 

	

17 	MJ: Alright, I understand your remaining objections. 

	

18 	Those are overruled. Prosecution Exhibits 13 and 14 for 

	

19 	identification are admitted as Prosecution Exhibit 13 and 14. I 

	

20 	do find that they do comply with the requirements of AFI 51-201. 

	

21 	Counsel, is there anything to take up before we proceed with 

22 court members? 
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1 	SIC: Sir, I have a sentencing worksheet 	I am marking 

2 that as the next Appellate Exhibit in line. 

	

3 	MJ: Which would be XII. 

	

4 	STC 	Appellate Exhibit XII. It has previously been 

5 provided to the defense and I am providing the original to the 

	

6 	court reporter and a working copy to the military judge. 

	

7 	[SIC handed copy of exhibit to military judge.] 

	

8 	MJ: Defense counsel, any objection to Appellate Exhibit 

9 XII? 

	

10 	SIC: Sir, just a note here, I know we've just gone through 

	

11 	this again. Normally it goes from least to most severe and I'm 

	

12 	looking under the monetary penalty section sir. And those would 

13 be transposed from that normal practice; that would be my only 

	

14 	concern we have. I don't think it will go to the members any 

15 time soon, so if we could substitute that. If the government 

16 opposes that, then we can take it up now. But that would be the 

17 only change we recommend. 

	

18 	MJ: Trial counsel? 

	

19 	STC: Sir, all we know is that this is the standard way a 

	

20 	sentencing worksheets are in all Air Force courts martial 

	

21 	including under monetary penalties to list it this way. This is 
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1 the standard way we have seen the sentencing worksheet used and 

2 we believe the sentencing worksheet is proper. 

	

3 	NJ: I don't believe the members will be materially misled 

	

4 	by that, but I understand defense counsel's concern, but 

5 Appellate Exhibit XII may be provided to the members at the 

	

6 	appropriate time. Counsel, anything else? 

	

7 	SIC: Nothing from the government. 

	

8 	SDC: No sir. 

	

9 	MJ: We will be in recess to await the arrival of members. 

	

10 	[The Article 39(a) session recessed at 1238 hours, 6 November 

	

11 	2012.] 

	

12 	 END OF PAGE 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 1340 hours on 7 

3 February 2012. All parties were present; the members were 

4 present.] 

	

5 	NJ: The court is called to order. Please be seated. 

	

6 	ATC: The court is convened by Special Order A-60, 

	

7 	Headquarters 12t' Air Force, Davis Monthan Air Force Base, 

8 Arizona, dated 27 August 2012, as amended by Special order A-6, 

	

9 	same Headquarters, dated 1 November 2012, as amended by Special 

10 Order A-7, same Headquarters, dated 5 November 2012, copies of 

	

11 	which have been furnished to each member of the Court. 

	

12 	 PERSONS PRESENT/ABSENT  

	

13 	The accused and the following persons detailed to this court are 

14 present: 

	

15 	 COLONEL J. WESLEY MOORE, MILITARY JUDGE; 

	

16 	 CAPTAIN MATTHEW J. NEIL, TRIAL COUNSEL; and 

	

17 	 CAPTAIN BRETT A. JOHNSON, ASSISTANT TRIAL COUNSEL; 

	

18 	 CAPTAIN MARK F. ROSENOW, SENIOR DEFENSE COUNSEL; and 

	

19 	 CAPTAIN DANKO PRINCIP, ASSISTANT DEFENSE COUNSEL; 

	

20 	 LIEUTENANT COLONEL JEFFREY S. PATTON; 

21 

	

22 	 LIEUTENANT COLONEL MATTHEW D. KOVICH; 
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1 	 MAJOR RICHARD G. WAGEMAN; 

2 

	

3 	 MAJOR KENNETH S. DEGON; 

	

4 	 MAJOR CASEY Y. WOODS; 

5 

	

6 	 CMSGT DAVID T. STUBBS; 

7 

	

8 	 MSGT RYAN W. MOON; 

	

9 	 TSGT MARIO G GONZALEZ; and 

	

10 	 TSGT SAARA L. MUSTAPHA; 

	

11 	The prosecution is ready to proceed with the trial in the 

	

12 	case of the United States versus Airman First Class Devin P.  

13 Kelley.  

	

14 	MJ 	The members of the court will now be sworn, all 

	

15 	persons in the court room please rise. 

	

16 	[All persons in the court did as directed and the members were 

	

17 	sworn in accordance with R.C.M. 807] 

	

18 	MJ: The court is assembled. Please be seated. Members of 

19 the court, good afternoon. It is appropriate at this time that 

	

20 	I give you some preliminary instructions. My duty as military 

	

21 	judge is to ensure the trial is conducted in a fair and orderly 

	

22 	and impartial manner according to the law. I preside over open 
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1 	sessions, rule upon objections, and instruct you on the law 

2 applicable to this case. You are required to follow my 

	

3 	instructions and you may not consult any other source as to the 

	

4 	law pertaining to this case unless it has been admitted into 

5 evidence. This rule applies throughout the trial including 

	

6 	closed sessions and periods of recess and adjournment. Any 

7 questions you have of me should be asked in open court. 

	

8 	At a session held earlier, the accused plead guilty to the 

9 charges and specifications which you have before you. I accepted 

10 that plea of guilty and entered findings of guilty. Therefore 

11 you will not have to determine whether the accused is guilty or 

	

12 	not guilty, as that has been established by his plea 	Your duty 

	

13 	will be to determine an appropriate sentence in this case 	That 

	

14 	duty is a grave responsibility requiring the exercise of wise 

	

15 	discretion. Your determination must be based upon all the 

	

16 	evidence presented and my instructions I will give you as to the 

17 applicable law. Since you cannot properly reach a determination 

18 until all of the evidence has been presented and you've been 

	

19 	instructed, it is a vital importance that you keep an open mind 

20 until all the evidence and instructions have been presented to 

21 you. Counsel will soon be given an opportunity to ask you 

	

22 	questions and exercise challenges. With regard to challenges, 
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1 if you know of any matter you feel might affect your 

2 impartiality to sit as a court member you must disclose that 

3 matter when asked to do so. Bear in mind, any statement you 

4 make should be in made in general terms as to not disqualify 

5 other members who hear the statement. Some of the grounds for 

6 challenge would be if you were the accuser in the case, if you 

7 had investigated any offense charged, if you have formed a fixed 

8 opinion of what the appropriate punishment would be for this 

9 accused, or for any enlisted member that you belong to the same 

10 squadron as the accused. In addition, any matter that might 

11 	affect your impartiality regarding an appropriate sentence for 

12 the accused would be a ground for challenge. To determine if 

13 grounds for challenge exist, counsel from both side are given an 

14 	opportunity to question you. These questions are not intended 

15 to embarrass your, they are not an attack on your integrity, 

16 they are merely asked to determine whether a basis for challenge 

17 exists. It is no adverse reflection upon a member to be excused 

18 	from a particular case. You may be questioned individually or 

19 as a group, but in either event, you should indicate an 

20 	individual response to the questions asked. Unless I indicate 

21 	otherwise, you are required to answer all questions. You must 

22 	keep an open mind throughout the trial. You must impartially 
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1 hear the evidence, the instructions on the law and only when you 

2 are in your closed session deliberations may you properly make a 

3 determination as to an appropriate sentence after considering 

	

4 	all the alternative punishments of which I will later advise 

5 you. You may not have a preconceived idea or formula as to the 

6 type or amount of punishment which should be imposed if any. 

	

7 	Counsel will have the opportunity to question all the witnesses. 

8 When counsel is finished if you feel there is substantial 

9 questions that should be asked, you will be given an opportunity 

10 to do so. The way that we handle that is to require that you 

11 write out your question legibly and sign at the bottom of the 

	

12 	forms that should be provided to you in your court member 

	

13 	packets there 
	

This method gives counsel for both sides and me 

14 to review your questions before they are asked because your 

	

15 	questions, like the questions of counsel, are subject to 

16 objection. I will conduct any needed examination. With regard 

17 to the questions, there are a couple things to keep in mind. 

18 First, you cannot attempt to help either side by your questions; 

	

19 	second, counsel have interviewed the witnesses and know more 

20 about the case than we do. Very often they do not ask what they 

21 appear to us to be an obvious question because they are aware 

	

22 	that this particular witness has no knowledge on the subject. 
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1 Rules of evidence control what can be received into evidence. 

2 As I indicated earlier, questions of witnesses are subject to 

	

3 	objection. During the course of the trial if I sustain an 

	

4 	objection, you must disregard the question and the answer. If I 

5 overrule an objection, you can consider both the question and 

6 the answer. During any recess or adjournment you may not 

7 discuss the case with anyone, not even among yourselves. You 

8 must not listen to or read any account of the trial or consult 

9 any source, written or otherwise, as to matters involved in this 

10 case. You must hold your discussion of the case until you're 

	

11 	all together in your closed session deliberations so that all 

12 the members have the benefit of your discussion. Do not 

13 purposely visit the scene of any incident alleged in the 

	

14 	specifications or involved in the trial. 

	

15 	You must also avoid contact with witnesses or potential 

16 witnesses in this case. If anyone attempts to discuss the case 

	

17 	in your presence during any recess or adjournment you must 

18 immediately tell that person to stop and report the occurrence 

19 to me at our next session. I may not repeat these matters to 

20 you before every break or recess, but you must keep them in mind 

	

21 	throughout the trial. 
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1 	We will try to estimate the time needed for recesses or 

2 hearings outside of your presence. Frequently their duration of 

3 these hearings is extended by consideration of new issues that 

	

4 	arise during such hearings, your patience and understanding 

	

5 	regarding these matters will contribute greatly to an atmosphere 

	

6 	consistent with the fair administration of justice. When you 

	

7 	are in your closed session deliberations, only the members will 

	

8 	be present. You must remain together and may not allow any 

9 unauthorized intrusion into your deliberations. Each of you has 

10 an equal voice and vote with the other members in discussing and 

	

11 
	

deciding all issues submitted to you 	However, in addition to 

	

12 	the duties of the other members, the senior member will act as 

13 your presiding officer during your closed session deliberations 

	

14 	and will speak for the court in announcing the results. 

	

15 	This general order of events can be expected at this court- 

16 martial: questioning of court members, followed by challenges 

	

17 	and excusals, presentation of evidence, closing arguments by 

	

18 	counsel, instructions on the law, which will then be followed by 

19 your deliberations, and announcement of the sentence. The 

20 appearance and demeanor of all parties to the trial should 

	

21 	reflect the seriousness with which the trial is viewed. Careful 

	

22 	attention to all that occurs during the trial is required of all 
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1 parties. If it becomes too hot or too cold in the courtroom, or 

2 if you need a break because of drowsiness or for comfort 

	

3 	reasons, please tell me so that we can attend to your needs and 

	

4 	avoid potential problems that might otherwise arise. Each of 

5 you may take notes, if you desire, and use them to refresh your 

	

6 	recollection during deliberations, but they may not be read or 

7 shown to the other members. At the time of any recess or 

8 adjournment you should take your notes with you, or you may turn 

9 them face down so that no one is tempted to take a look at them. 

	

10 	One other administrative matter, if during the course of 

	

11 	the trial any individual member of the court needs to make a 

	

12 	statement, if you would preface that statement by stating your 

	

13 	name and rank that will make clear on the written record which 

	

14 	member is speaking at all times 	Are there any questions from 

15 any members at this point? 

	

16 	MEMBERS: 	[Negative response from all members.] No 

	

17 	questions from the members. Please take a moment to open the 

	

18 	folders before you and read the Charges on the flyer that's been 

	

19 	provided to you, and make sure your name is correctly reflected 

	

20 	on the convening order. If there are corrections to be made, 

21 please raise your hand and get my attention. 

	

22 	[The members did as directed.] 
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1 

	

2 
	

MJ: It appears the members have reviewed the convening 

	

3 	orders and charges and specifications. Seeing no hands, it 

	

4 	appears that no corrections are in order. Actually we have one. 

	

5 
	

MEMBER: [Major Woods]: I am no longer a member of 6 RS, 

6 but in the 491' OSS. Does that matter? 

	

7 	MJ: Okay, that was Major Woods. Were you—? 

	

8 	MEMBER: 	[Major Woods]: I was when I was selected for 

9 this 

	

10 	MJ: So you just simply changed squadrons since the order 

	

11 	was published? 

	

12 	MEMBER: 	[Major Woods]: 	Yes sir.  

	

13 	MJ: Any doubt then that you are the person the convening 

	

14 	authority intended to appoint? 

	

15 	MEMBER: [Major Woods]: No sir. 

	

16 	MJ: Alright, thank you for that 	Trial counsel, would you 

17 please announce the general nature of the charges in this case? 

	

18 	ATC: The general nature of the charge in this case is: 

19 One specification of assault consummated by a battery; one 

	

20 	specification of aggravated assault on a child under the age of 

	

21 	16 years, in violation of Article 128 UCMJ, in violation of 

	

22 
	

Article 128 UCMJ. 
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1 	The charge and additional charge were preferred by 

	

2 	Lieutenant Colonel Robert C. Bearden, Commander, 49th Logistics 

	

3 	Readiness Squadron, and forwarded with recommendations as to 

	

4 	disposition by the same, and Colonel Andrew A. Croft, Commander 

	

5 	491' Wing, and investigated by Captain 

	

6 	The records of this case disclose no grounds for challenge. 

	

7 	If any member of the court is aware any matter which he or she 

8 believes may be a ground for challenge by either side, such 

9 matters should be stated at this time. 

	

10 	MEMBERS: 	[Negative response from all court members.] 

	

11 	 MI VOIR DIRE QUESTIONS  

	

12 	MJ: 	Before counsel asks you questions, I will ask you a 

	

13 	few preliminary questions. If you have an affirmative response 

14 to any question, if you could give an exaggerated nod of the 

15 head and likewise a negative response, shake your head from side 

16 to side until I can see that as well. I will then repeat back 

17 what everyone's response was and if what I repeat back fails to 

	

18 	accurately depict what your response actually was, raise your 

19 hand and get my attention because we do need to make sure the 

20 written record accurately reflect what everyone's response was 

21 to each question. Before I begin the prepared questions I have 

	

22 	for you, I was made a aware that as you were arriving, the door 
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1 between the court room and the deliberation room may have been 

2 open, and there was at least the potential that some of you may 

3 have heard some of the proceedings that were going on outside of 

	

4 	your presence. First of all, by show of hands, did any of you 

5 overhear any of the proceedings that were ongoing as you were 

	

6 	arriving this afternoon? 

	

7 	MEMBERS: 	[Negative response from all members.] 

	

8 	MJ: Does anyone know the accused? 

	

9 	MEMBERS: 	[Negative response from all members.] 

	

10 	MJ: 	That's a negative response from all members. 

	

11 	Does anyone know any person named in the Specifications? 

	

12 	MEMBERS: 	{Negative response from all members.] 

	

13 	MJ: Having seen the accused and having read the Charge and 

	

14 	Specifications, does anyone feel that you cannot give the 

15 accused a fair trial for any reason? 

	

16 	MEMBERS: 	[Negative response from all members.] 

	

17 	MJ: 	That's a negative response from all members. 

	

18 	Does anyone have any prior knowledge of the facts Cr events 

	

19 	in this case? 

	

20 	MEMBERS: 	[Negative response from all members.] 

	

21 	MJ: 	Again, negative response from all members. 
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1 	Has anyone or any member of your family ever been charged 

2 with an offense similar to any of those charged in this case? 

	

3 	MEMBERS: 	[Negative response from all members.] 

	

4 	MJ: Has anyone or any member of your family or anyone 

5 close to you personally ever been a victim of an offense similar 

6 to any of those charged in this case? 

	

7 	MEMBERS: 	[Negative response from all members.] 

	

8 	MJ: 	Again, negative response from all members. By show of 

	

9 	hands, how many of you are serving as court members for the 

	

10 	first time in a trial by courts martial? 

	

11 	MEMBERS: 	[Hands raised.] 

	

12 	MJ: So that would be all with the exception of Lt Col 

	

13 	Patton, 	 Lt Col Kovich, Major Degon, and 

	

14 	 Is there anyone else I missed that has not 

15 previously served? And 

	

16 	As to those who have previously served, can you put aside 

	

17 	anything you may have heard at any previous proceeding and 

	

18 	decide this case solely on the basis of the evidence and my 

	

19 	instructions as to the applicable law? 

	

20 	MEMBERS: 	[Affirmative response from those members.] 

	

21 	MJ: That is an affirmative response from those members. 

	

22 	Has any member of the court had any specialized law enforcement 
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1 training or experience to include duties as a security forces 

2 member, off duty security guard, civilian police officer, or 

3 comparable duties other than the general law enforcement duties 

4 provided to military personnel of your rank and position? 

	

5 	MEMBERS: 	[Negative response by all members.] 

	

6 	MJ: That's a negative response, all. I have previously 

7 advised you that it is your duty as court members to weigh the 

	

8 	evidence and to resolve controverted questions of fact. In so 

9 doing, if the evidence is in conflict you will necessarily be 

10 required to give more weight to some evidence than to other 

	

11 	evidence. The weight if any to be given all of the evidence in 

	

12 	this case is solely within your discretion. So it is neither 

	

13 	required or expected that you will give equal weight to all the 

	

14 	evidence, however it is expected that you will use the same 

	

15 	standards in weighing and evaluating all the evidence and the 

16 testimony of each witness and you will not give more or less 

17 weight to the testimony of a particular witness merely because 

	

18 	of that witnesses status, position, or station in life. 

	

19 	Will each of you use the same standards in weighing and 

	

20 	evaluating the testimony of each witness and not give more or 

	

21 	less weight to the testimony of a particular witness solely 

	

22 	because of that witness' position or status? 
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1 	MEMBERS: 	[Affirmative responses by all members.] 

	

2 	MJ: Affirmative response by all. Is any member of the 

	

3 	court in the rating chain, supervisory chain, or chain of 

	

4 	command of any other member? 

	

5 	MEMBER: 	 Yes sir. 

	

6 	MJ: Okay, I think that was 

	

7 	and Tech Sergeant Gonzalez. And Major Wageman? 

	

8 	MEMBER: 	[Major Wageman]: I am the rater for 

9 

	

10 	MJ: Alright, so this first question will be for 

	

11 	 and Sergeant Gonzalez. Will you feel inhibited or 
1111111 

	

12 	restrained in any way in performing your duties as a court 

13 member including the free expression of your views during 

	

14 	deliberation because another member holds a position of 

15 authority over you? 

	

16 	MEMBERS: [Negative response by Sergeant Gonzalez and 

	

17 	 .] 

	

18 	MJ: Negative from those two members. Okay then, for 

	

19 	 and Major Wageman, will you be embarrassed or 

	

20 	restrained in any way in performing your duties as a court 

21 member if a member over whom you hold a position of authority 

	

22 	should disagree with you? 
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1 	MEMBER: [Negative response from 	 and 

2 Major Wageman] 

	

3 	NJ: Negative response from those members. Has anyone had 

	

4 	any dealing with any of the parties of the trial to include me 

	

5 	and counsel, which might affect your performance of duty as 

6 court member in any way? 

	

7 	MEMBERS: [Negative responses from all members.] 

	

8 	MJ: Negative response from all members. Before I ask this 

9 next question, let me give you my best estimate as to what the 

10 road ahead entails. While this case has been docketed for the 

	

11 	remainder of the week, it is my anticipation that we will finish 

12 the case either today or tomorrow. It may however require that 

13 we go after duty hours and even significantly so on one or both 

	

14 	of those days. With that in mind, also in recognition of the 

15 fact that today is Election Day; does anyone know of anything of 

16 either a personal or professional nature which would cause you 

17 to be unable to give your full attention to these proceedings 

18 throughout the trial? 

	

19 	MEMBERS: 	[Negative response from all members.] 

	

20 	NJ: Specifically to the issue of today being Election Day, 

	

21 	if this case were to proceed close to or passed the time the 
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1 polls closing, is there anybody who would be unable to vote in 

2 the election this evening as a result of this court martial? 

	

3 	MEMBERS: 	[Negative response from all members.] 

	

4 	MJ: Negative response from all members. It is a ground 

	

5 	for challenge if you have an inelastic predisposition toward the 

	

6 	imposition of a particular punishment based solely on the nature 

	

7 	of the crimes for which the accused is to be sentenced. 	Does 

	

8 	any member, having read the Charge and Specifications, believe 

9 that you would be compelled to vote for any particular 

10 punishment solely because of the nature of the charges? 

	

11 	MEMBERS: 	[Negative response by all members.] 

	

12 	MJ: Negative responses 	You will be instructed in detail 

13 before you begin your deliberations. I will instruct you on the 

	

14 	full range of punishment, from no punishment up to the maximum 

15 punishment. You should consider all forms of punishment within 

16 that range. "Consider" doesn't necessarily mean that you would 

	

17 	vote for that particular punishment, consider means that you 

	

18 	think about and make a choice, in your own mind, one way or the 

19 other as to whether that is an appropriate punishment. Each 

20 member must keep an open mind and not make a choice nor 

	

21 	foreclose from consideration any possible sentence until the 
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1 	closed session for deliberations and voting on the sentence. 

	

2 	Can each of you follow this instruction? 

	

3 	MEMBERS: 	[Affirmative response from all members.] 

	

4 	MJ: Affirmative responses. Can each of you be fair and 

5 partial and open minded in your consideration of an appropriate 

	

6 	sentence if called upon to do so in this case? 

	

7 	MEMBERS: 	[Affirmative response from all members.] 

	

8 	MJ: Affirmative responses. Can each of you reach a 

9 decision on a sentence on an individual basis in this particular 

10 case and not solely upon the nature of the offenses of which the 

	

11 	accused has been convicted? 

	

12 	MEMBERS: 	[Affirmative response from all members.] 

	

13 	MJ: Affirmative responses. Is any member aware of any 

14 matter which might raise a substantial question concerning your 

15 participation in this trial as a court member? 

	

16 	MEMBERS: 	[Negative response from all members.] 

	

17 	MJ: Negative responses. Does counsel for either side 

18 desire to question the court members? 

	

19 	 VOIR DIRE BY SENIOR TRIAL COUNSEL  

	

20 	SIC: Yes Your Honor. Lieutenant Colonel Patton, members, 

21 my name is Captain Neil; I am a senior trial counsel based out 

	

22 	of Scott Air Force Base, Illinois and along with Captain Brett 
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1 Johnson, represent the United States of America in this 

2 proceeding. This is the awkward process where we ask questions 

3 and have exaggerated heads nods is going to continue for a 

	

4 	little while longer. We are going to ask some questions that 

5 are going to build on and go into other areas than the military 

	

6 	judge's. And the defense is going to have the opportunity to 

	

7 	ask questions as well. The purpose behind that is to ensure the 

8 United States of America and the accused in this case, can 

9 receive a fair and impartial trial. As we go through this 

10 process, if you can continue with what the military judge 

	

11 	instructed and if you have a yes answer please keep with the 

	

12 	exaggerated head nods and if it is a no, exaggerated head nods 

13 with a head shake. Please continue with the head nod or head 

	

14 	shake till I make a note of your response for the record. As 

15 you can all tell there are a lot of you sitting here in the 

16 boxes, so we need to make sure we get the responses noted 

17 properly. If at any time a question I ask is unclear, or I note 

	

18 	an incorrect response, please just raise your hand and let me 

19 know.  

	

20 	As the military judge has already told you, the accused has 

	

21 	plead guilty to the specifications and the charge that you have 

	

22 	before you. So your role in this case would be to determine an 
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1 appropriate sentence for the accused for the offenses he plead 

	

2 	guilty to and that he was found guilty of 	Is there any member 

3 that is uncomfortable with that role? 

	

4 	 MEMBERS: 	[Negative response from all members.] 

	

5 	STC: The military judge asked a question of whether or not 

	

6 	a family member had ever been accused or convicted of similar 

	

7 	offenses, but I am going to ask you a broader question. Has 

	

8 	anyone known any individual - whether that be a family member, a 

	

9 	friend, a neighbor, a coworker, who has been accused, charged, 

10 or convicted of offenses involving domestic violence? 

	

11 	 MEMBERS: 	[Affirmative response from 	 and 

	

12 	a negative response from other members.] 

	

13 	STC: Has anyone been a commander, an accuser, an 

	

14 	investigating officer, or a witness in a court-martial or 

15 administrative discharge board involving offenses of domestic 

16 violence? 

	

17 	MEMBERS: 	[Negative response from all members.] 

	

18 	STC: Has any member, either in a personal Cr professional 

	

19 	capacity, worked closely with victims of domestic violence? 

	

20 	MEMBERS: 	[Affirmative response from 	 and 

	

21 	a negative response from all other members.] 
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1 	MEMBER: 	 So, as squadron 

	

2 	commander, I've dealt with these issues with people under my 

3 command, administratively, is that an affirmative answer to your 

4 question? 

	

5 	STC: Yes sir, and we will probably ask you some more 

	

6 	questions about that in an individual setting. For the record, 

7 that was 	 that spoke 	Thank you sir. 

	

8 	There may be some witnesses that may testify over the 

9 course of this proceeding and I will go over them. As I say 

10 each name, I'd like you to indicate whether you know that 

11 individual: 

	

12 	 a. Captain 	 a pediatrician at 

13 Holloman. 

	

14 	MEMBERS: 	[Affirmative response by 	 and 

15 negative response from all other members.] 

	

16 	STC: b. Master Sergeant 	 he is the 4.9t ' 

	

17 	Logistics readiness squadron First Sergeant 	If you don't know 

18 MSgt 	please raise your hand. 

	

19 	MEMBERS: 	[Affirmative response from Lt Col Patton, Major 

20 Wageman, Major Degon, Major Woods, 	 and a 

	

21 	negative response from all other members.] 
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1 	SIC: So aside from those I just mentioned, everyone else 

2 knows MSgt 

	

3 	MEMBERS: 	[Affirmative response from those members.] 

	

4 	STC: The accused plead guilty earlier to offenses of 

	

5 	assaulting his wife on more than one occasion and assaulting his 

	

6 	step-son on more than one occasion with force or means likely to 

	

7 	cause death or grievous bodily harm. Is there any member that 

	

8 	doesn't think those are serious offenses? 

	

9 	MEMBERS: 	[Negative response from all members.] 

	

10 	SIC: Is there anyone who feels that being young or being 

	

11 	stressed is an excuse for an Airman to assault his wife or 

	

12 	assault his step-son with force likely enough to cause death or 

13 grievous bodily harm? 

	

14 	MEMBERS: [Negative response from all members.] 

	

15 	SIC: Does everyone agree that Airmen should be held 

16 accountable for their actions both on and off duty? 

	

17 	MEMBERS: [Affirmative response from all members.] 

	

18 	SIC: By pleading guilty today, the accused now has a 

	

19 	federal conviction. Does every member understand that if any 

20 member is convicted in any court martial in federal court of any 

	

21 	crime, that they have a federal conviction? 

109 

www.sdslaw.us



	

1 	MEMBERS: [Negative response from MSgt Moon and affirmative 

	

2 	from all other members.] 

	

3 	STC: Can everyone agree that while having a federal 

	

4 	conviction as a result of pleading guilty or being found guilty, 

5 that an appropriate sentence gives that federal conviction 

6 meaning or context? 

	

7 	MEMBERS: [Affirmative response from all members.] 

	

8 	STC: Each of you will be required to vote on an 

9 appropriate sentence for the accused. The outcome of that vote 

10 may have significant effects on the individuals involved in this 

	

11 	case, most particularly the victims, the accused, and their 

	

12 	families. Is there anyone that has any issue or believes for 

13 any reason that you would not be able to objectively decide on 

	

14 	an appropriate sentence for this accused? 

	

15 	MEMBERS: [Negative response from all members.] 

	

16 	STC: The duty of sentencing an accused may not be a 

	

17 	pleasant one: Would you agree that while your duty may not be 

18 pleasant, it is nonetheless important, both for the accused and 

19 the Air Force? 

	

20 	MEMBERS: 	[Affirmative response by all members.] 

	

21 	STC: The military judge will give a number of instructions 

	

22 	on the types of punishments and the maximum punishment you can 
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1 impose before you deliberate on an appropriate sentence. One of 

2 those options will be to sentence the accused to confinement. 

3 Is there any member who would not be able to consider sentencing 

4 a military member to confinement for violating the law? 

	

5 	MEMBERS: 	[Negative response by all members.] 

	

6 	STC: One of your options in sentencing is a punitive 

	

7 	discharge, in this case a Dishonorable or Bad Conduct Discharge. 

	

8 	The military judge will instruct you that a punitive discharge 

9 is a severe form of punishment and that a punitive discharge 

10 will affect an accused future with regard to his legal rights, 

	

11 	economic opportunities, and social acceptability. Is there any 

12 member who would not be able to consider sentencing the accused 

13 to a punitive discharge for violating the law? 

	

14 	MEMBERS: 	[Negative response from all members.] 

	

15 	STC: Lieutenant Colonel Patton, members, thank you for 

16 your time 

	

17 	MJ: Defense counsel? 

	

18 	 VOIR DIRE QUESTIONS FROM DEFENSE COUNSEL 

	

19 	ADC: Thank you Your Honor. Good afternoon members. My 

20 name is Captain Danko Princip, and along with Captain Mark 

	

21 	Rosenow, represent Airman First Class Devin P Kelley on the 

	

22 	biggest day of his life. I would like to introduce myself, I am 
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1 the new Area Defense Counsel and have been for a couple months, 

2 and prior to that I was at Peterson Air Force Base as the Chief 

3 of Military Justice. Captain Mark Rosenow was actually the Area 

	

4 	Defense Counsel before me and he has now pcs'd to Lackland Air 

	

5 	Force Base to serve as a Senior Trial Counsel. We are here 

6 because Airman Kelley as an Airman is entitled to competent 

7 defense counsel. Can we all agree in the Air Force, when an 

8 Airman is facing court martial, he is entitled to competent 

9 defense counsel? 

	

10 	MEMBERS: [Affirmative response from all members.] 

	

11 	ADC: Now, members, I actually think some of you have seen 

12 me in this court room before. And this may be new for some of 

13 you and as the judge stated, none of these questions are meant 

14 to embarrass you pry into your personal lives, one of the things 

15 that Captain Rosenow and I have to do is part of our jobs, part 

16 of our due diligence, is we have to ensure that Airman Kelley 

17 gets a fair and impartial trial 	Can you all agree that it is 

18 important that he receives that fair and impartial trial? 

	

19 	MEMBERS: 	[Affirmative response from all members.] 

	

20 	ADC: But can you all agree that being fair and impartial, 

21 you are not only being fair and impartial to Airman Kelley, but 

	

22 	also to the government? 
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1 	MEMBERS: 	[Affirmative response from all members.] 

	

2 	ADC: And, not to beat on a prior issue, but we discussed 

3 prior court martial service, so if you could raise your hand if 

4 you actually served on a panel; if you sat on a panel past this 

5 point we are at now. Please raise your hand 

	

6 	MEMBERS: 	[Affirmative response from Lt Col Patton, Lt Col 

7 Kovich, Major Degon, 	 , and 

	

8 	ADC: And for the rest of you, have any of you, for those 

	

9 	that did not serve past this point, how many of you got to this 

10 point; the questioning? 

	

11 	MEMBERS: 	[Affirmative response from Major Woods and a 

	

12 	negative from all others.] 

	

13 	ADC: As I mentioned, we do have to do our due diligence. 

	

14 	Part of that involves objecting in court when we think that 

15 something inappropriate is happening according the rules of 

16 court martial. Would you all agree not to hold our objections 

17 against Airman Kelley? 

	

18 	MEMBERS: 	[Affirmative response by all members.] 

	

19 	ADC: Has anyone here had any negative interactions with 

	

20 	either myself or any other area defense counsel, perhaps some 

	

21 	other criminal defense attorney? 

	

22 	MEMBERS: 	[Negative response from all members.] 
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1 	ADC: Finally if there is something you don't like about 

	

2 	what I'm doing or Captain Rosenow is doing, something about our 

	

3 	style, questions, or arguments or if you think it's not 

	

4 	appropriate, would you agree not to hold that against Airman 

5 Kelley? 

	

6 	MEMBERS 	[Affirmative response by all members.] 

	

7 	ADC: I don't believe this has been addressed previously, 

8 but I want to talk about your relationship with the legal 

	

9 	office. So, in the course of your professional duties, have you 

10 had a chance to work closely with either the Staff Judge 

	

11 	Advocate or perhaps another attorney from the legal office? 

	

12 	MEMBERS: 	[Affirmative response from 	 Lt 

	

13 	Col Kovich, 	 .] 

	

14 	MEMBER: 	[MSgt Moon] 	I have a question, what do you mean 

15 work closely with them? 

	

16 	SDC: Could you tell us what kind of interaction you've 

17 had? 

	

18 	MEMBER: 	[MSgt Moon]: When I served as first sergeant, I 

	

19 	interacted with them to go over UIFs and seeking guidance from 

20 them right now.  

	

21 	ADC: Can you tell us who you interacted with for example? 
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1 	MEMBER: 	[MSgt Moon]: The ones right across the hall, but 

	

2 	I can't remember names 

	

3 	ADC: So, some of the paralegals, SSgt 1111111 

	

4 	MEMBER: 	[MSgt Moon]: I tried to contact the Captain. 

	

5 	ADC: Is there anything about those interactions that would 

	

6 	impact your ability to be fair and impartial as you listen to 

	

7 	the evidence and the instructions from the judge? 

	

8 	MEMBER: 	[MSgt Moon]: No 

	

9 	ADC: For the rest of you who answered you had dealings 

10 with the legal office, same question, would those interactions 

11 that would impact your ability to be fair and impartial as you 

	

12 	listen to the evidence and the instructions from the judge? 

	

13 	MEMBERS: 	[Negative response from those members who had 

	

14 	dealings with the legal office.] 

	

15 	ADC: As a follow up, have any of you had friendships Cr 

	

16 	social relationships with anyone from the legal office? 

	

17 	MEMBERS: 	[Negative response from all members.] 

	

18 	MEMBER: 	 You know, I mean I know the 

19 SJA as commanders. We've had some minor off-duty—but you know, 

20 we are not common—commonly maintaining a friendship. 

	

21 	MEMBER: 	[Lt Col Patton]: I would agree with that too. 
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1 	ADC: So, like base functions and things? So, I would say 

	

2 	the same follow up, is there anything about that relationship 

3 that would impact your ability to sit here fairly and 

4 impartially? 

	

5 	MEMBERS [Negative response from 	 and Lt 

	

6 	Col Patton.] 

	

7 	ADC: Now as Captain Neil had mentioned, today is a very 

	

8 	significant day in Airman Kelley's life. Earlier today he 

9 actually plead guilty to assaulting his ex-wife and her son and 

10 has accepted responsibility for this. We expect that you may 

	

11 	hear evidence about the unstable relationship and home 

	

12 	environment of Airman Kelley and now his ex-wife, Tessa Kelley. 

13 Just to go deeper into that, do any of you have children? 

	

14 	MEMBERS: 	[Affirmative response from all members except for 

15 MSgt Moon.] 

	

16 	ADC: Sorry to single you out MSgt Moon 	Have any of you 

17 had children at a young age, say before you were 21 or soon 

18 thereafter? 

	

19 	MEMBERS: 

	

20 	ADC: Have any of you gotten married around that age? 

	

21 	MEMBERS: 	[Affirmative response from 	 .] 
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1 	ADC: 	 , would you mind telling us when you got 

2 married? 

	

3 	MEMBER: 	[ 	 My first marriage, I tried to 

	

4 	forget that. 	In 1989, I was 21. 

	

5 	ADC: Um, I am going to get into some deeper issues and 

6 promise not to put anyone on the spot. Have any of you been 

7 involved in child custody issues or perhaps close family that 

8 was involved? 

	

9 	MEMBERS: [Affirmative response from 	 Major 

10 Wageman, 	 and 	 Negative 

	

11 	response from all others.] 

	

12 	ADC 	Have any of you been personally involved in a witness 

13 or 

	

14 	MEMBERS [Negative response from all members.] 

	

15 	MEMBER: 	 Um, my mother-in-law works 

	

16 	for the 	 child protective services, so I've heard 

	

17 	some of the things she's experienced in her job. I supervised 

	

18 	an Airman, and it never got to court determination, but got very 

	

19 	close to her being separated from her children. 

	

20 	ADC: Actually, that leads to a follow up question, I'm 

	

21 	sure we've heard about the children youth and family, or CYFD, 
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1 is everyone familiar with that agency here in the state of new 

2 Mexico? 

	

3 	MEMBERS: 	[Affirmative response from Lt Col Kovich, MSgt 

	

4 	Moon, TSgt Mustafa. Negative response from all other members.] 

	

5 	ADC: Children, youth and family department or CYFD, is 

	

6 	similar to child protective services. Is anyone familiar with 

	

7 	somebody else or do you have a close personal relationship with 

	

8 	someone involved with such an agency, either in the state of New 

9 Mexico or any other state? 

	

10 	MEMBERS: [Negative response from all members, affirmative 

	

11 	response from Lt Col Kovich.] 

	

12 	ADC: And I think Captain Neil touched on this earlier, but 

13 have any of you known or known someone close to you that was 

	

14 	close to you involved in any issues with regard to domestic 

15 violence? 

	

16 	MEMBERS: [Negative response from all members, affirmative 

	

17 	response from 

	

18 	MEMBER: 	 In the performance of 

	

19 	command, I've had a few instances of that. 

	

20 	ADC: Thank you because it leads to my next question, have 

	

21 	any of you in your professional capacity, in the Air Force, been 

	

22 	involved in the central registry board or ORB, or the HRVRT; the 
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1 High Risk for Violence Response Team? If you could raise your 

2 hand and just leave it up there for me. 

	

3 	MEMBERS: 	[Affirmative response by 	 Chief 

	

4 	Stubbs, 	 and 	 Negative response from 

	

5 	all other members.] 

	

6 	ADC: 	The HRVRT is a board that sits around and discusses 

	

7 	family issues of members. 

	

a 	 MEMBERS: [After explaining further, affirmative response 

	

9 	from Lt Col Kovich.] 

	

10 	ADC: Have any of you actually worked in some sort of 

11 position such as family advocacy or any other position where you 

	

12 	personally dealt or assisted troubled families? 

	

13 	MEMBERS: 	[Negative response from all members, affirmative 

14 from 

	

15 	ADC: 	 can you tell us what that position was? 

	

16 	MEMBER: 	[ 	 ]: I was a foster parent. 

	

17 	ADC: Okay. I know 	 you said you dealt 

18 with subordinates who had family issues Cr domestic violence 

	

19 	issues, has anybody else in your supervisory or command function 

20 dealt with a subordinate who had those issues going on? 

	

21 	MEMBERS: 	[Affirmative response from Lt Col Kovich and 

	

22 	 and a negative response from all other members.] 
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1 	ADC: Is anybody involved in programs aimed toward helping 

	

2 	families in the Air Force? I know it is an odd question. Is 

3 anyone aware of any programs out there that are meant to help 

	

4 	young families, families with children? 

	

5 	MEMBERS: 	[Affirmative response from 

	

6 	Major Wageman, Lt Col Kovich, 	 Chief Stubbs, IIIII 

	

7 	 and TSgt Gonzalez, negative response from all other 

8 members.] 

	

9 	ADC: And as Captain Neil had mentioned, by pleading guilty 

10 earlier today, Airman Kelley faces several punishments; a 

	

11 	punitive discharge from the Air Force, forfeiture of pay and 

	

12 	allowances, and time in confinement. But there are also other 

	

13 	punishments available, including hard labor, restriction, 

	

14 	reduction in rank, reprimands; but you can also determine that a 

15 federal conviction that he received earlier today is sufficient 

16 to the offenses, and no punishment is warranted. Will everyone 

	

17 	agree to consider the entire range of sentences in making your 

18 decision? 

	

19 	MEMBERS: 	[Affirmative response from all members.] 

	

20 	ADC: You will also be presented with evidence today in the 

	

21 	sentencing hearing to show you who Airman Kelley is, obviously 

	

22 	you've seen the flyer, you know the offenses before you, but you 
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1 will also see letters from people who know him, to give you a 

2 chance to know who he is as a whole person. Do you agree that 

3 you need to take all these things into account when deciding an 

	

4 	appropriate sentence for him? 

	

5 	MEMBERS: 	[Affirmative response from all members.] 

	

6 	ADC: 	 , I think you were here previously 

	

7 	during one of these when we asked these questions; do you feel 

8 that somebody who is court martialed for these offenses must 

9 automatically without question be punitively discharged without 

	

10 	seeing the facts? 

	

11 	MEMBER: [ 	 ]: No. 

	

12 	ADC: Does everyone agree with 

	

13 	MEMBERS: 	[Affirmative response from all members.] 

	

14 	ADC: Similarly, do you all agree, even seeing the offenses 

15 without knowing the facts behind it, and knowing who Airman 

16 Kelley is, that you can't automatically say without a question 

17 that jail time and confinement is automatically needed? 

	

18 	MEMBERS: 	[Affirmative response from all members.] 

	

19 	ADC: We have a very large panel, would you all agree that 

20 when you go back to the deliberation room, that everyone 

	

21 	regardless of rank or experience, that all of you will have an 

	

22 	equal say in the chance of voting? 
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1 	MEMBERS: [Affirmative response from all members 

	

2 	ADC: When you close to deliberate, the military judge is 

	

3 	going to give you instructions and one of those instructions is 

	

4 	going to be that any of you can propose a sentence, so any of 

5 you can on a slip of paper write out a proposed sentence, and 

6 put it up to vote. And the junior member will collect those 

	

7 	sentences and submit them to the president, who will arrange 

	

8 	them in order of severity, and the instructions that the judge 

9 will give is you have to start at the lowest or least severe. 

10 Can I have your promise that when you see that first slip of 

	

11 	paper, the lowest punishment, that you will fairly consider it 

	

12 	and give it due consideration? 

	

13 	MEMBERS: 	[Affirmative response from all members.] 

	

14 	ADC: Thank you very much for your time 

	

15 	MJ: Members there are now some matters we need to take up 

16 outside of your presence, so if you would return to the 

	

17 	deliberation room. However, some of you may be recalled for 

	

18 	individual questions. 

	

19 	[The members departed.] 

	

20 	[The court-martial closed at 1326 hours, 6 November 2012.] 

	

21 	 END OF PAGE 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 1326 hours on 

	

3 	6 November 2012. All parties were present, the members are 

4 absent.] 

	

5 	NJ: Please be seated. Trial counsel, do you request any 

	

6 	individual voir dire? 

	

7 	STC: Yes Your Honor, may we have a few moments? 

	

8 	[STC and ATC spoke privately at counsel table.] 

	

9 	SDC: Your Honor, we'd like a five minute comfort break. 

10 When we get done, we can come hack ready to go. Thank you. 

	

11 	NJ: We will be in recess for ten minutes. 

	

12 	[The Article 39(a) session recessed at 1331 hours.] 

	

13 	 END OF PAGE 

14 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 1340 hours, 6 

3 November 2012. All parties were present, the members were 

4 absent.] 

	

5 	MJ: Trial counsel, any additional voir dire? 

	

6 	STC: Yes Your Honor, the government is going to request to 

	

7 	talk to each member except for Major Wageman and Major Woods. 

8 Other than that, we request individual voir dire for the others. 

	

9 	MJ: Alright, I think I understand enough as to each of 

10 those members 	Defense counsel, do you request Major Wageman or 

	

11 	Major Woods? 

	

12 	ADC: Yes Your Honor we do. Major Wageman did say he was 

13 the rater for 	 and he also knows one or two of 

14 the government witnesses and same for Major Degon. He does know 

15 Master Sergeant 

	

16 	MJ: I believe it was Major Woods. Major Woods was the 

	

17 	other that trial counsel does not request Individual volt-  dire. 

	

18 	ADC: Yes, I apologize. I think he said he sat through a 

19 voir dire previously and I wanted to touch on that. 

	

20 	MJ: Okay, sounds like we will hear from everybody. So we 

	

21 	will start with Lt Col Patton. Bailiff, if you would ask 

	

22 	Lieutenant Colonel Patton to join us. 
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1 	 INDIVIDUAL VOIR DIRE  

	

2 	[Bailiff retrieved Lieutenant Colonel Patton] 

	

3 	NJ: Sir, if you would go ahead and resume your seat there. 

	

4 	I think counsel had some follow up for you. Trial counsel? 

	

5 	STC: Lt Col Patton, there are just a few areas I wanted to 

	

6 	clear up. The first was that you indicated that this was not 

	

7 	your first court martial? 

	

8 	MEMBER: [Lt Col Patton]: Yes 

	

9 	STC: How many times have you served on a previous court 

10 martial? 

	

11 	MEMBER: [Lt Col Patton]: Two. 

	

12 	STC: Could you describe for us when those were? 

	

13 	MEMBER: [Lt Col Patton]: One was about a month ago and I 

	

14 	actually believe that Captain Rosenow was actually there and the 

15 other one was at my last assignment at Seymour Johnson. It was 

	

16 	over a year ago. 

	

17 	STC: Do you remember what those two cases were generally 

18 about? 

	

19 	MEMBER: [Lt Col Patton]: The last one had to do with drug 

	

20 	use. And the first one had to do with, I actually don't recall 

21 specifics. 
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1 	STC: Do you remember the results that were reached in 

2 those two cases? 

	

3 	MEMBER: [Lt Col Patton]: Yes 

	

4 	STC: Could you describe what those results were? 

	

5 	MEMBER: [Lt Col Patton]: The first one was a dishonorable 

	

6 	discharge I believe and the last one was confinement for a few 

7 months and loss of pay. 

	

8 	STC: Sounds like some of those details, since it happened 

9 some time ago, that you don't remember exactly what happened in 

	

10 	those cases 	Is that correct sir? 

	

11 	 MEMBER: [Lt Col Patton]: Yes 

	

12 	STC: And based upon that, is there anything about those 

13 cases that would affect your ability to give this accused a fair 

	

14 	and impartial trial? 

	

15 	MEMBER: [Lt Col Patton]: No. 

	

16 	STC: And you believe you can put anything from those cases 

17 that you remember aside when deciding this case sir? 

	

18 	MEMBER: [Lt Col Patton]: Yes. 

	

19 	STC: The next thing I wanted to talk to you about is you 

20 had talked some or indicated that you had some dealings with the 

	

21 	legal office. Could you describe for us what kind of dealings? 
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1 	MEMBER: [Lt Col Patton]: Yes 	Strictly professional, I 

2 don't know anyone personally. But through squadron commander 

	

3 	lunches and wing award ceremonies, you know sitting in an 

	

4 	environment with commanders, and I know the SJA in that sense, 

	

5 	and that is it 

	

6 	STC: Sir, is there anything about the professional 

7 dealings with the legal office that would cause you to give the 

	

8 	government any more or less weight or the defense any more or 

	

9 	less weight? 

	

10 	MEMBER: [Lt Col Patton]: No. 

	

11 	STC: And sir it was a little confusing, giving the number 

	

12 	of people we had, did you say you indicated that you knew MSgt 

13 

	

14 	MEMBER: [Lt Col Patton]: No, I did not 

	

15 	STC: Okay. That is all I have for you, the defense may 

16 have some for you 

	

17 	MJ: Defense counsel, any follow up? 

	

18 	ADC: Yes. You mentioned that you were on a court martial 

	

19 	about a month ago? 

	

20 	MEMBER: [Lt Col Patton]: Yes. 

	

21 	ADC: You mentioned Captain Rosenow; do you remember if I 

	

22 	was on it? 
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1 	MEMBER: [Lt Col Patton]: I know you were in the room, but 

	

2 	don't know if you were on it or not. 

	

3 	ADC: Is there anything about Captain Rosenow's performance 

4 that would influence what kind of weight you would give to what 

	

5 	he's saying today? 

	

6 	MEMBER: [Lt Col Patton]: No. 

	

7 	ADC: So you think you can be fair and impartial despite 

	

8 	having seen him in court before? 

	

9 	MEMBER: [Lt Col Patton]: Yes. 

	

10 	ADC: Thank you 

	

11 	MJ: Lieutenant Colonel Patton, thank you, you may return 

	

12 	to the deliberation room. Please ask 	 to join 

13 us. 

	

14 	[Lt Col Patton departed the court room.] 

	

15 	 entered the court room.] 

	

16 	MJ: 	 please have a seat on the front 

	

17 	row. I believe counsel has some follow up questions for you. 

	

18 	Trial counsel? 

	

19 	STC: Sir, good afternoon. There were some areas that came 

20 up that I want to ask you about. The first is, you've served on 

	

21 	a court martial before? 
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1 	MEMBER: 	 Yes, I served on a case 

2 involving drugs, but I got to the voir dire and got removed. 

3 So, I've never actually went through the court proceedings. 

	

4 	STC 	Ok, so you just went through this process, right 

5 here? 

	

6 	MEMBER: 	 ]: Yes, not for sentencing; for 

	

7 	the trial itself. 

	

8 	STC: The actual trial? You were not picked to he on that 

9 panel? 

	

10 	MEMBER: 	 Correct. 

	

11 	STC: The next area I wanted to ask you about is, I believe 

12 you are in the chain of command of TSgt Gonzalez? 

	

13 	MEMBER: 	 ]: Yes 

	

14 	STC: How much interaction do you have with him? 

	

15 	MEMBER: 	 He's a crew chief at the fire 

	

16 	station so I see him once a week. You know, firefighters 

	

17 	alternate shifts so some days I am out there, he's not on shift. 

	

18 	STC: Based on the fact that he's In your chain of command, 

	

19 	is there anything that would make you feel upset if he disagreed 

20 with you? 

	

21 	MEMBER: 	 ]: No not at all. 
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1 	SIC: Do you think TSgt Gonzalez would have any problems 

	

2 	disagreeing with you if he did? 

	

3 	MEMBER: 	 1: 	I do not. 

	

4 	STC: The next area I wanted to ask you about, you 

	

5 	indicated that you had some experience with child custody issues 

	

6 	and you talked about your mother in law being, I guess works for 

	

7 	department of social services sir? 

	

8 	MEMBER: 	 1: 	child protective 

	

9 	services, at the state level 

	

10 	SIC: And when you were answering those questions, were 

	

11 	those in the same kind of realm sir, or was there something 

	

12 	separate with child custody issues and your mother in law? 

	

13 	MEMBER: 	 Um, I reflected after we 

	

14 	left. On my wife's side of the family, she has a first cousin 

	

15 	whose kids were removed from the family and adopted by her 

16 parents. Um, I mentioned when I was a flight commander at 

	

17 	Nellis, I had a Senior Airman working for me who had three kids 

	

18 	and the issue became neglect and CPS in the state of Nevada got 

	

19 	involved and almost removed the kids from the family. I was 

	

20 	directly involved because I was her supervisor. Between me, the 

	

21 	chief, and the first sergeant had to deal with covering her and 

	

22 	her situation. 
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1 	STC: How long ago was that, the situation at Nellis? 

	

2 	 MEMBER: 	 Probably 2008. 

	

3 	STC: How much interaction would you say you had with her 

	

4 	and dealing with that situation? 

	

5 	 MEMBER: 	 Significant. 

	

6 	STC: You said there was child neglect, was there any 

	

7 	allegation of child abuse? 

	

8 	MEMBER: 	 No. 

	

9 	STC: And you said they almost removed the children, I 

	

10 	guess the children didn't get removed from the home? 

	

11 	 MEMBER: 	 That is correct. 

	

12 	STC: Was there any action taken against the Airman that 

13 was working for you? 

	

14 	MEMBER 	 : Yea, I believe the only thing 

	

15 	was mark downs on EPR because she was single parenting the 

16 children um, and after It became knowledge to us what was going 

	

17 	on In the household and we had to get Involved, her performance 

18 dramatically went the other way. 

	

19 	STO: With regard to your mother in law, you said she 

20 worked with child protective services? 

	

21 	MEMBER: [ 	 ]: Yes, she did. She just 

22 retired. 
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1 	SIC: What did she do for child protective services? 

	

2 	MEMBER: 	 ]: Well, she was the state case 

3 worker and was a case worker for most of her life. But she 

	

4 	graduated to head case worker at the state for case workers 

5 within the region; I'm not exactly sure. Of course we heard a 

	

6 	lot about the very emotional job she was in and so she would 

7 talk about struggles and cases she was involved in. 

	

8 	SIC: How often would you say she would talk about those 

9 cases? 

	

10 	MEMBER: 	 There was always something 

	

11 	going on, she often got called to court to testify. That was a 

	

12 	lot of time we would visit, she would be in court or testifying 

	

13 	in cases 

	

14 	STC: So, when you looked at the charges and specifications 

	

15 	in this case, did that come to mind at all, your mother in law's 

16 job? 

	

17 	MEMBER: 	 ]: No 

	

18 	SIC: Do you believe there is anything about what your 

19 mother in law job or any of the other issues we've talked about 

20 that would affect your ability to give this accused a fair and 

	

21 	impartial trial? 

	

22 	MEMBER: 	 No. 
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1 	SIC: Sir do you believe that you can put whatever you've 

2 heard previous to this court martial aside when deciding this 

3 case? 

	

4 	 MEMBER: 	 Yes 

	

5 	STC: Thank you sir. That's all I have. 

	

6 	 MJ: Defense counsel? 

	

7 	ADC: Sir, you also mentioned that you knew some domestic 

	

8 	violence cases, is that same through your mother-in law? 

	

9 	 MEMBER: 	 ]: Negative. As commander, I've 

10 had to make disciplinary decisions on assault cases and domestic 

	

11 	violence issues. 

	

12 	ADC: Would you be able to give a good number of the times 

13 you've had to do that? 

	

14 	 MEMBER: 	 ]. Sure, um, within the last 

	

15 	twelve months, there was one case of assault and battery and a 

16 case of domestic assault on the spouse; I think that Is It. 

	

17 	ADC: Do you know how these were handled? Were they 

18 downtown criminal action? 

	

19 	 MEMBER: 	 ]: The first one was an offense 

	

20 	at October fest and you know what that means. And the second 

	

21 	one was an Airman on base in housing with his spouse. 
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1 	ADC: Do you know what the immediate response was? Were 

2 the police called, were there hospital involvements? 

	

3 
	

MEMBER: 	 : I will just talk about the 

	

4 	lighter case, that was identified when the spouse three days 

5 after the incident came out and we were—she basically came 

	

6 	forward. The first sergeant got her to go over to mental health 

	

7 	and in the process of evaluation they discovered they were 

	

8 	having marital issues and in the questioning, they found out 

9 there was abuse. At that point, I had to get involved for 

	

10 	disciplinary reasons. 

	

11 	ADC: What happened with that Airman? 

	

12 	 MEMBER: 	 ]: That Airman was given an 

13 Article 15 with a - - he was a Staff Sergeant select and I put 

	

14 	him on a control roster that red lined his stripe and I think I 

	

15 	gave 45 days additional duties and a monetary fine for two 

	

16 	months 	I issued a no contact order and a vacated bust for his 

	

17 	Senior Airman stripe. He violated the no contact order by 

	

18 	trying to contact the spouse ten days after the incident, and I 

	

19 	removed his second stripe and I am looking to discharge him. 

	

20 	 ADC: Do you know if he is represented by an ADO? 

	

21 	 MEMBER: 	 ]: Um - - I made an appointment 

	

22 	for him to go see one, I'm sure he did the ADO. 
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1 	ADC: Do you know if I was on that case by any chance? 

	

2 	MEMBER: 	 I don't believe you were; but 

	

3 	I'm not sure 

	

4 	ADC: If so, it wouldn't affect your ability to sit here 

	

5 	fair and impartially? 

	

6 	MEMBER: 	 No 

	

7 	ADC: Would you tell us a little bit more of what kind of 

8 abuse was going on in that case? Was it one time that he hit 

9 her or what? 

	

10 	 MEMBER: 	 ]: Yes, it was a - - it 

	

11 	appeared to be a one-time incident, although there was a lot of 

	

12 	pressure in the house leading up to that. He just boiled over 

13 and let his emotions get the better of him and he assaulted her. 

	

14 	ADC: Given your time as commander, have you had to deal 

15 with local authorities investigating incidents like these? 

	

16 	MEMBER: 	 ]: Um, to include OSI? 

	

17 	ADC: Sure, OSI is included. 

	

18 	MEMBER: 	 ]: Yes we have Issues In the 

	

19 	squadron pending for not domestic violence, but other criminal 

20 activity. 
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1 	ADC: And to go back to your mother in law, when she 

2 recounts her experiences, do you know if those were criminal 

3 proceedings in court or some sort of civil proceedings? 

	

4 	MEMBER: 	 ]: Civil proceedings to maintain 

	

5 	custody; custody challenges mostly. 

	

6 	ADC: Do you know what happens with criminal law is 

7 concerned? 

	

8 	MEMBER: 	 ]: No. 

	

9 	ADC: And you mentioned you sat on CRBs before, have you 

10 heard cases like these? Are these the specific cases you heard 

11 when you sat on the CRB? 

	

12 	MEMBER: 	 ]. There are other ones that 

	

13 	involve - - I can't remember examples. A lot of times here my 

	

14 	first sergeant represents me at the CRB and I hear about it 

15 afterwards. At other bases I've represented the commander at 

16 the CAB, so it could involve various issues between Inter- 

17 marital relations 

	

18 	ADC: Are you aware of any kind of criminal sentencing In 

	

19 	those cases? 

	

20 	MEMBER: 	 No. 

	

21 	ADC: So, given your experience as a commander and dealing 

22 with these issues having to discipline Airman for them and given 
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1 	your mother in law's job, can you sit here today and fairly and 

2 impartially listen to the evidence? 

	

3 	MEMBER. 	 Yes. 

	

4 	ADC: Can you listen to the judge's instructions about the 

	

5 	law and follow them? 

	

6 	MEMBER: 	 ]: Yes. 

	

7 	ADC: I have nothing further. 

	

8 	MJ: Trial counsel, any follow up? 

	

9 	STC: No Your Honor. 

	

10 	MJ: I had one, with regard to your Airman at Nellis, you 

	

11 	said after the command got involved; her performance went the 

	

12 	other way. I just want to make sure I understand what the other 

13 way was 	You said her performance deteriorated after the 

14 command got involved? 

	

15 	MEMBER: 	 ]: Yes 

	

16 	MJ: Alright. Was there anything In particular that you 

	

17 	attributed the deterioration to? 

	

18 	MEMBER: 	 : Um, I think she did a good 

	

19 	job hiding the challenges she was facing and when it became 

20 exposed, it wasn't worth hiding anymore. And of course, our 

	

21 	first concern was to be there to help her through those troubled 

	

22 	times; help her learn to be a better parent and provide her aid 
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1 	and assistance that she needed 	She didn't really take to that, 

2 it seemed like she became more withdrawn from her parental 

	

3 	responsibilities and then that affected her job performance 

	

4 	She was late to work, a lot of appointments, didn't take care of 

	

5 	herself anymore, those kinds of things. 

	

6 	NJ: Okay, those were my questions 	Did those raise any 

	

7 	further questions from counsel? 

	

8 	SIC: No. 

	

9 	ADC: No. 

	

10 	MJ: Okay, thank you. You may return to the deliberation 

	

11 	room and if Lt Col Kovich could join us. 

	

12 	 departed the court room.] 

	

13 	[Lt Col Kovich entered the court room.] 

	

14 	NJ: Sir, go ahead and take a seat in the front row. 

15 Counsel has some additional questions for you. 

	

16 	SIC: Sir, good afternoon. I just had some areas I wanted 

17 to ask you about that came up in group voir dire. The first 

18 area sir, you indicated you served on a court martial 

19 previously? 

	

20 	MEMBER: [Lt Col Kovich] 	I have. 

	

21 	STC: How many court martials have you served on? 
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1 	MEMBER: [Lt Col Kovich]: I served on two court martials 

	

2 	and then one administrative discharge board 

	

3 	STC: Could you tell us when those court martials occurred? 

	

4 	MEMBER: [Lt Col Kovich]: They were between 2004 and 2007 

5 at RAF Lakenheath and RAF Mildenhall. 

	

6 	STC: Do you remember roughly what those cases were about 

7 sir? 

	

8 	MEMBER: [Lt Col Kovich]: 	One individual airman accused of 

9 taking ecstasy in the local village and the other was an airman 

10 accused of taking laptop computers. 

	

11 	STC: Do you remember the results of those two cases? 

	

12 	MEMBER: [Lt Col Kovich]: They were both found guilty but I 

13 don't remember the exact sentence. 

	

14 	STC: Is there anything about those courts martial that 

15 would affect your ability to give this accused fear and 

16 impartial trial? 

	

17 	MEMBER: [Lt Col Kovich]: Nothing. 

	

18 	STC: In the administrative discharge board, when was that? 

	

19 	MEMBER: [Lt Col Kovich]: Just a month or so ago for a PT 

20 failure. 

	

21 	STC: Was there any participants of this trial in that 

22 administrative discharge board? 
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1 
	

MEMBER: [Lt Col Kovich]: No they weren't. 

	

2 
	

STC: Do you remember what the result of that board was? 

	

3 
	

MEMBER: [Lt Col Kovich]: The recommendation from the board 

	

4 	was to discharge. 

	

5 	STC: Is there anything about that board that would affect 

6 your ability to give this accused a fair and impartial trial? 

	

7 	MEMBER: [Lt Col Kovich]: No. 

	

8 	STC: You indicated when Captain Princip was asking 

9 questions that you knew someone in a similar agency to CYFD? 

	

10 	MEMBER: [Lt Col Kovich]: Um, yea I don't know anyone 

	

11 	personally, but I've worked with them as a commander here and 

	

12 	I've worked with CYFD on one occasion in particular with an 

13 Airman in my squadron and his family. 

	

14 	STC: What was that when you had the opportunity to work 

15 with CYFD? 

	

16 	MEMBER: [Lt Col Kovich]: It was back In August of this 

17 year.  

	

18 	STC: Is that still an ongoing situation? 

	

19 	MEMBER: [Lt Col Kovich]: It is still an ongoing case that 

	

20 	CYFD continues to monitor the family's situation. 

	

21 	STC: How much involvement have you had? 
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1 	 MEMBER: [Lt Col Kovich]: I've not had any personal 

	

2 	involvement since meeting with CYFD and the OSI investigator 

3 back in August, but since then I know they are doing their job 

	

4 	and don't keep regular contact with them. 

	

5 	STC: Do you know if that case involves any child abuse or 

6 any allegation of child abuse? 

	

7 	 MEMBER: [Lt Col Kovich]: Not that, more child 

	

8 	endangerment, or neglect; that kind of thing 	I am not aware of 

	

9 	any abuse in that case. 

	

10 	STC: When you talked about - - you indicated you had 

	

11 	subordinates who had troubled family situation, is that 

	

12 	something—the same thing you referred to just now? Or is that 

13 different? 

	

14 	MEMBER: [Lt Col Kovich] 	That case was one and we had 

15 another situation in the squadron where one Airman had family 

16 issue where we reported to family advocacy and I understand that 

17 they contact CYFD. That is a very recent case that just 

	

18 	started, I'm not sure of the outcome of that. 

	

19 	STC: Anything from those situations that would affect your 

20 ability to give this accused a fair and impartial trial here? 

	

21 	MEMBER: [Lt Col Kovich] 	Nothing at all. 
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1 	SIC: The last thing was, were you one of those people who 

	

2 	knew MSgt 

	

3 	MEMBER: [Lt Col Kovich]: I know him, I could point him out 

	

4 	in a crowd, but I don't think I've ever had a conversation with 

	

5 	him. I know him as a first sergeant. 

	

6 	STC: Okay sir, and knowing he's a first sergeant, is that 

	

7 	going to cause you to give his testimony, if he was to testify, 

	

8 	any more or less weight to any other witness? 

	

9 	MEMBER: [Lt Col Kovich]: No 

	

10 	SIC: Thank you sir, defense may have some questions for 

11 you 

	

12 	NJ: Defense? 

	

13 	ADC: Yes sir, just to follow up on those cases you 

14 mentioned. Could you just briefly tell us what they were about? 

	

15 	MEMBER: [Lt Col Kovich]: The CYFD case, the first one, NCO 

	

16 	in my squadron, he and his wife had put then-  four children In a 

	

17 	not very good situation, children had been removed from the 

	

18 	household on two separate occasions. Then-  now back with - - in 

	

19 	the home, but I know they are being monitored by family 

20 advocacy.  

	

21 	ADC 	How about the other? 
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1 	MEMBER: [Lt Col Kovich]: Similar situation, house was in a 

	

2 	wreck, firearm unattended to lying on the floor with a young 

	

3 	child in the household and that was referred to family advocacy 

	

4 	and they contacted CYFD. That is all ongoing. 

	

5 	ADC: Are you aware of any criminal charges right now, for 

6 example downtown? 

	

7 	MEMBER: [Lt Col Kovich]: No they were charged with child 

8 endangerment here locally - - on the first case and I 

9 administered an Article 15 punishment and the second one is 

	

10 	still pending. 

	

11 	ADC: What kind of punishment did the person receive? 

	

12 	 MEMBER: [Lt Col Kovich]: For the Article 15 it was a 

	

13 	reprimand and additional duty and also a suspended bust. 

	

14 	ADC: Did you also mention that you had familiarity with a 

15 domestic violence case? 

	

16 	MEMBER: [Lt Col Kovich]: No, it was just two cases there. 

	

17 	 ADC: Have you had prior experience as a commander Cr 

	

18 	supervisor of subordinates who've had domestic violence cases Or 

	

19 	assaults in the past? 

	

20 	 MEMBER: [Lt Col Kovich] 	Assaults, but not of a domestic 

	

21 	violence nature. 

	

22 	 ADC: Could you tell us about the assaults? 
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1 	MEMBER: [Lt Col Kovich]: Sure, so simple assault was 

	

2 	charged. An Airman inappropriately touching another Airman; so 

	

3 	it was listed as simple assault on that one. Another separate 

	

4 	occasion where it didn't go down as simple assault, but a 

	

5 	harassment charge. So both cases handled with nonjudicial 

6 punishment 

	

7 	ADC: Were these male to female type of assaults? 

	

8 	MEMBER: [Lt Col Kovich]: One case was female to female and 

9 the other a male harassing a female. 

	

10 	ADC: Do you recall what kind of punishment you imposed? 

	

11 	MEMBER: [Lt Col Kovich]: So, these occurred in the AOR, 

12 the first one the punishment for the female was reprimand and 

13 took a stripe in that case. The second one there was a 

	

14 	reprimand and took a stripe there as well and both were sent 

	

15 	home early from the AOR. 

	

16 	ADC: The reason we ask these questions is because we want 

	

17 	today's case to stand on its own and not compare it to prior 

	

18 	cases, we just want you to sit here and listen to the evidence 

	

19 	in this case today. Are you able to do that fairly? 

	

20 	MEMBER: [Lt Col Kovich] 	Yes. 

	

21 	ADC: That is all sir. 

	

22 	MJ: Trial counsel, any follow up? 
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1 	SIC: No Your Honor.  

	

2 	MJ: Lt Col Kovich, you may return to the deliberation room 

3 and if Major Wageman could join us 

	

4 	[Lt Col Kovich departed the court room.] 

	

5 	[Major Wageman entered the court room.] 

	

6 	NJ: Sir, go ahead and have a seat anywhere in the front 

	

7 	row. Counsel has some follow up questions for you. Trial 

8 counsel? 

	

9 	SIC: Thank you. Sir, good afternoon again, I had just 

	

10 	some areas I wanted to cover. Real quick, did you indicate that 

11 you knew MSgt 

	

12 	MEMBER: [Major Wageman] 	I did not. 

	

13 	STC: Then I understand that you rate 

	

14 	MEMBER: [Major Wageman] 	Yes sir. 

	

15 	SIC: How long have you been her rater sir? 

	

16 	MEMBER: [Major Wageman]: About four months now. 

	

17 	SIC: In the context of your every day job, how much 

18 interaction would you say you have with her? 

	

19 	MEMBER: [Major Wageman]: Pretty significantly, almost 

	

20 	daily, she is the 	 And since we are a 

	

21 	training squadron, it is our primary emphasis, so I deal with 

22 her and her shop almost every day. 
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1 	SIC: Despite that and knowing that she's a 	 do you 

2 believe that you would feel any anger or embarrassment if she 

3 were to disagree with you if you were both picked for his panel? 

	

4 	MEMBER: [Major Wageman]: Absolutely not 

	

5 	STC: And since you do interact with her daily, do you 

6 think that she would have any hesitation to disagree with you or 

	

7 	feel that she would have some bad reaction from you if she were 

8 to disagree with you? 

	

9 	MEMBER: [Major Wageman]: I do not believe that, no. 

	

10 	SIC: Do you believe that there's anything about your 

	

11 	interactions with 	 or your actions in rating her 

12 that would affect your ability to give this accused a full, fair 

	

13 	and impartial trial? 

	

14 	MEMBER: [Major Wageman]: No 

	

15 	SIC: Thank you sir, that is all I have 	The defense may 

16 have other questions. 

	

17 	MJ: Defense? 

	

18 	ADC: Yes sir. Just briefly, you mentioned you were 

	

19 	familiar with some custody issues with someone you knew or maybe 

20 personally? 

	

21 	MEMBER [Major Wageman]: 

22 

141 

www.sdslaw.us



1 

2 

3 

4 

5 

6 

	

7 	ADC: I understand. 

8 

	

9 	MEMBER: [Major Wageman]: 

10 

	

11 	ADC: 

12 

	

13 	MEMBER: [Major Wageman]: 

14 

15 

16 

	

17 	ADC: 

	

18 	MEMBER: [Major Wageman]: 

19 

20 

	

21 	ADC 	Thank you sir. Nothing further. 

	

22 	MJ: Trial counsel anything further? 
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1 	SIC: No Your Honor. 

	

2 	MJ: I'm going to follow up on your interactions with 

	

3 	 , in the course of your duties and your 

	

4 	interactions with her, can you recall an instance where she has 

	

5 	had an opportunity to express an opinion different from yours or 

6 disagree with you on any issue? 

	

7 	MEMBER: [Major Wageman]: Almost daily and my briefing to 

8 her is not to get me involved because there is nothing I can do 

9 and don't want to hamper her shop's progress. I encourage her 

10 to make all the decisions herself and bring one or two solutions 

	

11 	to me to look over. 

	

12 	MJ: So when you say that you think she wouldn't have a 

13 problem disagreeing with you, you base that on personal 

14 experience? 

	

15 	MEMBER: [Major Wageman]: Yes sir. 

	

16 	MJ: And have you observed that your position or rank has 

	

17 	any in anyway deterred her from expressing her honest opinions? 

	

18 	MEMBER: [Major Wageman]: No sir.  

	

19 	MJ: Those are all the questions, any follow up counsel? 

	

20 	STC 	No Your Honor. 

	

21 	MJ: Sir, you can return to the deliberation room, please 

	

22 	ask 	 to join us. 
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1 	[Major Wageman departed the court room.] 

	

2 	 entered the court room.] 

	

3 	NJ: 	 please have a seat in any chair on the 

	

4 	front row, counsel may have some follow up for you 	Trial 

5 counsel? 

	

6 	STC: Thank you. IIIIII good afternoon again, just had a 

	

7 	few areas I wanted to ask you about. The first one, you've had 

8 previous court martial experience? 

	

9 	MEMBER: 	 Yes. 

	

10 	STC: How much court martial experience do you have? 

	

11 	MEMBER: 	 ]: I've been on two. I actually sat 

	

12 	through two. 

	

13 	STC: Have you been through this process having questions 

	

14 	been asked of you on any more than that? 

	

15 	MEMBER: 	 ]: More than the two? 

	

16 	STC: Yes. 

	

17 	MEMBER: 	 ]: No. 

	

18 	STC: In those two tames, when did those occur? 

	

19 	MEMBER: 	 ]: Within the last year. 

	

20 	STC: Were any parties to this proceeding in those? 

	

21 	MEMBER: [ 	 ]: Captain Rosenow was on one of 

22 them. 
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1 	STC: Do you remember what those two court marshals were 

2 about ma'am? 

	

3 	 MEMBER: 	 One was about underage drinking 

	

4 	and sodomy and the other was underage drinking, I think. 

	

5 	STC: Do you remember what the results of those two trials 

6 were? 

	

7 	 MEMBER: 	 ]: One he plead guilty and we just 

8 had to give a sentence and the other one it was, we found him 

9 guilty. 

	

10 	STC: Do you remember what the sentences were? 

	

11 	 MEMBER: 	 ]: I don't remember. 

	

12 	STC: Is there anything about those cases or your 

13 experiences on those cases that would affect your ability to 

	

14 	give this accused a full, fair, and impartial trial? 

	

15 	MEMBER: 	 ]: No. 

	

16 	STC: The other area was that you indicated that you had 

17 dealings with the legal office? 

	

18 	MEMBER: 	 ]: Yes. 

	

19 	STC: Could you describe in general terms your dealings 

	

20 	with the legal office? 

	

21 	MEMBER: 	 ]: Well I am a commander so I deal 

22 with them quite frequently on many issues. 
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1 	SIC: Have you dealt with Captain Johnson? 

	

2 	 MEMBER: 	 No, not yet. 

	

3 	SIC: And uh, those interactions, would that cause you to 

	

4 	give the government's case more or less weight or the defense's 

	

5 	case more or less weight? 

	

6 	 MEMBER: 	 No. 

	

7 	SIC: I believe Captain Princip asked if anyone's had 

8 experience with subordinates that have troubled families, could 

9 you describe for us what you were indicating there? 

	

10 	 MEMBER: 	 ]: I had an Airman who was involved 

	

11 	in domestic violence and I had to go through a proceeding with 

	

12 	him, went through a divorce with his wife, a barment from base; 

	

13 	it was issues with his wife that was the abuser and so I went 

	

14 	through that with him and he actually had to get a humanitarian 

	

15 	assignment to get him away from Hallman. 

	

16 	SIC: Okay so it sounds like the Airman you had, he was the 

17 victim of domestic violence and it was her that was barred from 

18 base? 

	

19 	 MEMBER: 	 ]: Yes. 

	

20 	SIC: You said proceedings - - was that a downtown 

21 proceeding? 

	

22 	MEMBER: 	 ]: Yes. 

146 

www.sdslaw.us



	

1 	STC: Was that criminal proceedings for her? 

	

2 	MEMBER: 	 No, it was just for a restraining 

	

3 	order and stuff like that. 

	

4 	STC: How long ago was that? 

	

5 	MEMBER: 	 ]: About seven months ago 

	

6 	STC: How much personal involvement did you have with that 

7 Airman throughout that process? 

	

8 	MEMBER: 	 ]: I was the one who actually had to 

9 put in the package for the harment for her. I did go downtown 

	

10 	with him with the shirt for the hearing for the no contact order 

	

11 	he tried to pursue. 

	

12 	STC: Is there anything about that situation ma'am that you 

13 believe would affect your ability to give this accused a full, 

	

14 	fair, and impartial trial? 

	

15 	MEMBER: 	 No. 

	

16 	STC: That is all I have, defense may have some questions 

	

17 	for you. 

	

18 	MJ: Defense? 

	

19 	ADC: The matter you just discussed with Captain Neil, was 

	

20 	the wife physically abusive? 

	

21 	MEMBER: [ 	 ]: Yes. 

	

22 	ADC: Was it a pattern or just a one-time thing? 
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1 	MEMBER: 	 ]: We thought it was an isolated 

2 incident but then as it came out, it happened over a period of 

3 time 

	

4 	ADC: How did it come out? 

	

5 	MEMBER: 	 ]: She held a gun to his head and he 

6 came to us and he let us know and we had to start the 

	

7 	investigation to that incident. 

	

8 	ADC: Did you investigate? 

	

9 	MEMBER: 	 ]: It was security forces. 

	

10 	ADC: Did it turn out that she'd done more than this? 

	

11 	MEMBER: 	 ]: She didn't do more than that, but 

	

12 	she held a gun to his head and that was confirmed which caused 

13 us to go through the barment, and bringing him on base and her 

	

14 	off base; that was kind of where it left off and he didn't 

15 prosecute 

	

16 	ADC: So, he didn't report to police downtown then? 

	

17 	MEMBER: 	 ]: Actually, he had to after OSI 

	

18 	started to investigate It; It had to go downtown. 

	

19 	ADC: But he didn't want to pursue anything further? 

	

20 	MEMBER: [ 	 Right. 

	

21 	ADC: Did they have children by any chance? 

	

22 	MEMBER: 	 ]: No children. 
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1 	ADC: You understand why I am asking right? What we don't 

2 want is for you to draw similarities between the two cases and 

3 look at them side by side and keep them separate, can you do 

	

4 	that and view this case for what it is today? 

	

5 	MEMBER: 	 ]: Yes 

	

6 	ADC: You mentioned that you were familiar with someone who 

7 had custody issues? 

	

8 	MEMBER: 	 1: 

9 

10 

11 

12 

	

13 	ADC: And you also mentioned sitting on a CRB? 

	

14 	MEMBER: 	 ]: Yes it was with this Airman I was 

15 talking about. 

	

16 	ADC: Are you familiar with any other cases and CRBs? 

	

17 	MEMBER: 	 ]: No. 

	

18 	ADC: Thank you very much. Nothing further. 

	

19 	MJ: Thank you 	 , you can return to the 

	

20 	deliberation room, if Major Degon can join us. 

	

21 	 departed the court room.] 

	

22 	[Major Degon entered the court room.] 
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1 	MJ: Major Degon, you can take a seat in the front row and 

	

2 	I think counsel has some follow up questions for you 	Trial 

3 counsel? 

	

4 	STC: Thank you Your Honor. Sir, good afternoon again. I 

	

5 	just have a couple things I wanted to ask you about. First, 

	

6 	hopefully it is an easy one, are we pronouncing your name 

7 correctly? 

	

8 	MEMBER: [Major Degon]: De-gone 

	

9 	STC: Okay sir. We apologize for any mispronunciations. 

	

10 	First, your previous court martial experiences? How many courts 

11 martials have you sat on? 

	

12 	MEMBER: [Major Degon]: One. 

	

13 	STC: When was that sir? 

	

14 	MEMBER: [Major Degon]: Probably a year ago, right here. 

	

15 	STC: Do you remember if the parties to this case were on 

16 that one? 

	

17 	MEMBER: [Major Degon]: Captain Rosenow was there, he's 

	

18 	sitting in the same spot. 

	

19 	STC: Do you remember what that case was about generally? 

	

20 	MEMBER: [Major Degon]: Yea, it was a peeping tom case. 

	

21 	The same thing, we didn't have to decide if he was guilty, we 

	

22 	just sentenced him. 
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1 	SIC: Do you remember what the sentence was sir? 

	

2 	MEMBER: [Major Degon]: I think we gave him 90 days 

3 confinement and a bad conduct discharge 

	

4 	STC: Is there anything about that experience sir that 

5 would affect your ability to give this accused a full, fair, and 

	

6 	impartial trial? 

	

7 	MEMBER: [Major Degon]: No. 

	

8 	SIC: Sir, you may have indicated that you knew MSgt Wolfe? 

	

9 	MEMBER: [Major Degon]: No. 

	

10 	SIC: You did not? Okay, I'm sorry. That's all I have for 

	

11 	you 	The defense may have something for you. 

	

12 	NJ: Defense counsel? 

	

13 	ADC: Thank you Your Honor. This prior court martial that 

	

14 	you say Captain Rosenow was on, is that the only time you've had 

15 to observe Captain Rosenow? 

	

16 	MEMBER: [Major Degon]: Yes. 

	

17 	ADC: Is there anything about his performance during that 

18 court martial that would Influence you In any way to !gave his 

19 arguments more or less weight in the case before us today? 

	

20 	MEMBER: [Major Degon]: No. 

	

21 	ADO: Thank you sir. 
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1 	MJ: Major Degon thank you. You may return to the 

	

2 	deliberation room, if Major Woods could join us. 

	

3 	[Major Degon departed the court room.] 

	

4 	[Major Woods entered the court room.] 

	

5 	MJ: Major Woods, please have a seat in the front row. 

6 Counsel may have some additional questions for you. Trial 

7 counsel? 

	

8 	SIC: Your Honor, the government has no questions for Major 

9 Woods at this time 

	

10 	MJ: Alright, defense counsel? 

	

11 	ADC: Thank you sir. I just have a couple of very brief 

	

12 	questions for you. Do you recognize any of the trial counsel 

	

13 	here from prior interactions? 

	

14 	MEMBER: [Major Woods]: No sir. 

	

15 	ADC: Sir, you mentioned that you previously sat on a court 

16 martial and went through the same kind of experience, this voir 

	

17 	dire 	Is that correct? 

	

18 	MEMBER: [Major Woods]: Yes sir. 

	

19 	ADC: Do you recall what you discussed there? 

	

20 	MEMBER: [Major Woods]: It was a trial, I was an alternate 

	

21 	and I don't know how many years ago we did different trials or 
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1 whatever, but I was an alternate for the board. If you want me 

2 to go into what the board was - - 

	

3 	ADC: Just generally. 

	

4 	MEMBER: [Major Woods]: It is kind of awkward, but it was a 

5 woman who took part in three-some act and therefore she was 

6 getting eliminated for the gay policy in the Air Force at the 

7 time. 

	

8 	ADC: So it was an administrative discharge board? 

	

9 	MEMBER: [Major Woods]: I have no idea. 

	

10 	ADC: Thank you. Nothing further. 

	

11 	MJ: Trial counsel, any follow up? 

	

12 	STC: No Your Honor. 

	

13 	MJ: Okay Major Woods, you may return to the deliberation 

	

14 	room and if 	 can join us. 

	

15 	[Major Woods departed the court room.] 

	

16 	 entered the court room.] 

	

17 	MJ: 	 you may have a seat anywhere In the 

	

18 	front row, I think counsel may have some follow up questions for 

	

19 	you. Trial counsel? 

	

20 	STC: Thank you Your Honor. 	 , I just had a 

	

21 	few questions that I wanted to ask you about. First is, I want 
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1 to talk to you about your previous court martial experience. 

2 How many times have you served on a court martial? 

	

3 	MEMBER: 	 ]: I sat on a discharge board once 

4 before and a special court martial once before that. 

	

5 	STC: Were those both here at Holloman? 

	

6 
	

MEMBER: 	 ]: Yes they were. 

	

7 	SIC: Were either the defense counsel or trial counsel part 

	

8 	of that? 

	

9 	MEMBER: 	 Yes, Captain Princip was. 

	

10 	SIC: Which one was that, the admin discharge board or the 

	

11 	court martial? 

	

12 	 MEMBER: 	 I believe it was the discharge 

13 board, but I'm not sure 	They were both very recent, within the 

	

14 	last few months 

	

15 	SIC: Okay, fair enough. Do you remember what the court 

16 martial generally was - the charges in that case? 

	

17 	MEMBER: 	 ]: Uh, the court martial I am 

18 mixing both of them up, the court martial was for ecstasy Cr 

19 drug use and the defendant plead guilty already so it was just a 

	

20 	sentencing case. 

	

21 	STC: Do you remember what the sentence was that you all 

22 reached? 
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1 	MEMBER: 	 ]: Um, it was a reduction in rank 

	

2 	and restriction I believe. 

	

3 	STC: Is there anything about your previous court martial 

	

4 	experience or administrative discharge board experience that 

5 would affect your ability to give this accused a full, fair, and 

	

6 	impartial trial? 

	

7 	MEMBER: 	 ]: No. 

	

8 	STC: You also indicated that you knew Captain 

	

9 	MEMBER: 	 ]: Yes. 

	

10 	STC: How do you know him? 

	

11 	 MEMBER: 	 ]: I have two young children and 

	

12 	he's their provider, so I've seen him a number of times over the 

13 past two years that I've been at this base. 

	

14 	STC: Have you had any interaction with him other than when 

15 you've taken your children for appointments? 

	

16 	MEMBER: 	 No, just that. 

	

17 	 STC: What is your view of him as a pediatrician and as a 

18 doctor? 

	

19 	MEMBER: [ 	 Um, we like him. 

	

20 	STC: Your interaction with him and having taken your kids 

	

21 	to him, is there anything that would cause you to give his 

	

22 	testimony more or less weight because of that? 
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1 	MEMBER: 	 ]: No. 

	

2 	STC: Do you believe that you would be able to separate in 

3 your mind your view of him as a pediatrician when evaluating his 

4 testimony if he was to testify? 

	

5 	MEMBER: 	 ]: Yes 

	

6 	STC: The last area I wanted to ask you about is you are 

	

7 	rated by Major Wageman? 

	

8 	MEMBER: 	 ]: Yes. 

	

9 	STC: How much interaction would you say you have with 

10 Major Wageman? 

	

11 	MEMBER: 	 ]: Daily. 

	

12 	STC: In that daily interaction, do you have any hesitance 

13 to disagree with him or express an opinion that is different 

	

14 	than his? 

	

15 	MEMBER: 	 ]: No. 

	

16 	STC: Do you believe that you would feel In any way 

	

17 	restrained from doing so If you were both picked to serve on 

18 this panel? 

	

19 	MEMBER: [ 	 ]: No. 

	

20 	STC: And do you think there is any possibility that he 

21 would feel upset or embarrassed if you were to disagree with 

22 him? 
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1 	MEMBER: 	 1: No. 

	

2 	SIC: And just to sum it all up, is there anything of the 

3 areas we talked about that you feel would affect your ability to 

	

4 	give this accused a full, fair, and impartial trial? 

	

5 	MEMBER: 	 No. 

	

6 	STC: Thank you, that is all I have, defense counsel may 

7 have some questions for you. 

	

8 	ADC: Thank you 	 is there anything about my 

9 performance in that hoard or court martial that would affect the 

10 way you give weight to what I am saying here today? 

	

11 	MEMBER: 	 1: No. 

	

12 	ADC: So, you are going to look at this completely 

	

13 	independently from the case you hear today? 

	

14 	MEMBER: 	 1: Yes. 

	

15 	ADC: Okay, you go to Captain 	. How many children 

16 do you have? 

	

17 	MEMBER: 	 Two. 

	

18 	ADC: How old are they? 

	

19 	MEMBER: [ 	 1: 

20 

21 	ADO: 

22 	MEMBER: [ 	 Yes. 
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1 	ADC: 

	

2 	MEMBER: 	 1: 

	

3 	ADC: 

4 

	

5 	MEMBER: 	 ]. He likely will be. 

	

6 	ADC: Okay, how frequently do you take your kids to him? 

	

7 	MEMBER: 	 Um, probably every six months 

	

8 	or so; maybe three to six months. 

	

9 	ADC: So just check-ups? 

	

10 	MEMBER: 	 ]: Yes 

	

11 	ADC: Is there ever a time when they were sick and had to 

	

12 	take them in more frequently and had to deal with him? 

	

13 	MEMBER: 	 No. 

	

14 	ADC: And in dealing with him, if he was up there 

	

15 	testifying that you would trust him more than any other doctor, 

	

16 	just because you personally Interacted with him? 

	

17 	MEMBER: 	 ]: No. 

	

18 	ADC: Captain Neil also asked you about whether you are 

	

19 	comfortable disagreeing with Major Wageman. Do you remember the 

	

20 	last time you disagreed with him? 

	

21 	MEMBER: [ 	 ]: Um, not specifically, maybe a 

	

22 	few weeks ago. I work in the training shop in my squadron and 
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1 	sometimes we have different opinions on squadron policies, that 

	

2 	sort of thing; nothing major.  

	

3 	ADC: Okay, do you feel comfortable walking into his office 

	

4 	any time? 

	

5 	MEMBER: 	 Yes. 

	

6 	ADC: Is there anything to cause you some hesitation if you 

	

7 	disagreed with something he was saying in the deliberation room? 

8 Would you hesitate to speak up and disagree with him? 

	

9 	MEMBER: 	 No. 

	

10 	ADC: Alright, and sorry to put you on the spot, you went 

11 to the academy right? 

	

12 	MEMBER: 	 ]. Yes. 

	

13 	ADC: Do you by any chance recognize Captain Rosenow? 

	

14 	MEMBER: 	 ]: I did go to school with him. 

	

15 	ADC: Alright, were you in the same major? 

	

16 	MEMBER: 	 ]: Yes, we had the same major. 

	

17 	ADC: Is there anything about that relationship, well first 

18 let me ask you If you were close friends at the tame? 

	

19 	MEMBER: [ 	 No, we really didn't interact 

	

20 	socially outside of class. 

	

21 	ADO: Did you hear of him or know of him? 
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1 	MEMBER: 	 ]: Being here? I knew he was at 

2 this base but I don't think we ever spoke since school. 

	

3 	ADC: Is there anything about your experiences or knowing 

	

4 	something about his reputation that would cause you to give what 

5 he says more or less weight than anyone else in the court room? 

	

6 	MEMBER: 	 ]: No. 

	

7 	ADC: Thank you. 

	

8 	MJ: Trial counsel, any follow up? 

	

9 	STC: Just briefly, I just want to ask you about that last 

	

10 	area, we are going to ask you about Captain Rosenow. What 

	

11 	interaction did you actually have with him at the academy? 

	

12 	MEMBER: 	 Basically just in class, we had 

	

13 	a few classes together since we had the same major. 

	

14 	STC: Did you have any study groups with him? 

	

15 	MEMBER: 	 ]: Not that I can remember. 

	

16 	STC: After the academy, have you had any interaction with 

17 Captain Rosenow? 

	

18 	MEMBER: 	 No. 

	

19 	STC: That is all I have. 

	

20 	NJ: Alright, 	 you may return to the 

	

21 	deliberation room. If Chief Stubbs can join us. 

	

22 	 departed the court room.] 
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1 	[Chief Stubbs entered the court room.] 

	

2 	MJ: Chief, if you could have a seat anywhere in the front 

	

3 	row under a microphone, counsel may have some follow up 

	

4 	questions for you. Trial counsel? 

	

5 	STC: Thank you, there is just a couple areas we wanted to 

	

6 	ask you about. First off, did you indicate that you knew MSgt 

7 

	

8 	MEMBER: [CMSgt Stubbs]: Yes. 

	

9 	STC: Could you please describe how you know him? 

	

10 	MEMBER: [CMSgt Stubbs]: Sir, I am a maintenance group 

	

11 	chief here and he was one of our shirts for our squadron 

	

12 	underneath me 

	

13 	STC: How long have you known him? 

	

14 	MEMBER: [CMSgt Stubbs]: About a year. 

	

15 	STC: How much interaction would you say you've had with 

16 him? 

	

17 	MEMBER: [CMSgt Stubbs]: Probably daily. 

	

18 	STC: What are your opinions of MSgt 111111 

	

19 	MEMBER: [CMSgt Stubbs]: Great first sergeant, I've sought 

20 advice from him when stuff comes up from the group; very 

	

21 	knowledgeable, well educated first sergeant. 
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1 	STC: Based upon your view of him or your interactions with 

2 him, if he was to testify in this court martial, are you going 

3 to give his testimony more or less weight because of your 

4 previous interactions with him? 

	

5 	MEMBER: [CMSgt Stubbs]: No sir. 

	

6 	STC: And do you believe you can apply that same standard 

	

7 	for viewing his credibility as you would to any other witness? 

	

8 	MEMBER: [CMSgt Stubbs]: Yes. 

	

9 	STC: Do you believe your interactions with MSgt 	that 

10 would affect your ability to give this accused a full, fair, and 

	

11 	impartial trial? 

	

12 	MEMBER: [CMSgt Stubbs]: No. 

	

13 	STC: You also indicated that you had some knowledge of the 

	

14 	CRB process? 

	

15 	MEMBER: [CMSgt Stubbs]: Yes. 

	

16 	STC: Could you describe what you are referring to? 

	

17 	MEMBER: [CMSgt Stubbs]: Yes, In the capacity of the 

18 command chief, I sat In for the command chief on a couple 

19 boards. 

	

20 	STC: Do you remember generally what the allegations were 

	

21 	or what was discussed in the CRBs? 
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1 	MEMBER: [CMSgt Stubbs]: There were so many cases sir, some 

	

2 	of them were abuse and neglect; about thirteen different cases 

	

3 	on that certain board. 

	

4 	STC: So there is number of cases but you can't remember 

	

5 	any specific details of any cases? 

	

6 	MEMBER: [CMSgt Stubbs]: Yes sir. 

	

7 	STC: Is there anything that is going to cause you to meld 

	

8 	or compare this case to any of those cases? 

	

9 	MEMBER: [CMSgt Stubbs]: No sir. 

	

10 	STC: Do you believe you will be able to keep that separate 

	

11 	in your mind? 

	

12 	MEMBER: [CMSgt Stubbs]: Yes sir. 

	

13 	STC: Do you believe there is anything that would affect 

	

14 	your ability to give this accused a full, fair, and impartial 

15 trial? 

	

16 	MEMBER: [CMSgt Stubbs]: No sir. 

	

17 	STC: Thank you Chief, that Is all I have. Defense may 

18 have some questions for you. 

	

19 	MJ: Defense counsel? 

	

20 	ADC: Thank you, I just have a few follow up questions. 

	

MI21 	Um, do you remember when sergeant 	was at the maintenance 

22 group? 
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1 	MEMBER: [CMSgt Stubbs]: Yes sir. It was just last year, 

	

2 	and I had got here about thirteen months ago and he was there 

3 thirteen months ago when I first came into the squadron. 

	

4 	ADC: So, you've known him since say October of 2011? 

	

5 	MEMBER: [CMSgt Stubbs]: Yes sir. 

	

6 	ADC: Okay and how long was he in the maintenance group? 

	

7 	MEMBER: [CMSgt Stubbs]: Sir, I believe just the time I was 

8 there was all I knew. I didn't know any time before that. 

	

9 	ADC: Do you know if he left since the time you've gotten 

10 there? 

	

11 	MEMBER [CMSgt Stubbs] 	Yes sir, he has gone over to LRS I 

12 believe. 

	

13 	ADC: Do you when that happened? 

	

14 	MEMBER: [CMSgt Stubbs] 	I want to say September of this 

15 year.  

	

16 	ADC: Okay and you said that you had daily interactions 

17 with him, could you explain that further for the record like how 

18 you guys would interact? 

	

19 	MEMBER: [CMSgt Stubbs]: Yes sir, just daily meetings. 

20 Every Monday the first sergeants come to their commander through 

	

21 	Colonel 	 and we have a meeting and we discuss our weekend 
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1 activities and where we are on some cases in the maintenance 

	

2 	groups. 

	

3 	ADC: Would you discuss troublesome Airmen? 

	

4 	MEMBER: [CMSgt Stubbs]: Absolutely sir, yes. 

	

5 	ADC: How frequently would you do that? 

	

6 	MEMBER: [CMSgt Stubbs]: Every Monday sir, if they had a 

7 case brought up. Some weeks we didn't have anything at all; no 

	

8 	incidents or accidents, just what happened over the weekend we 

	

9 	discussed with our boss. 

	

10 	ADC: Would you provide advice to him or what would you 

	

11 	discuss? Provide guidance to one another? 

	

12 	MEMBER: [CMSgt Stubbs]: No sir, just listen and take it 

	

13 	all in. More of a commander's area than myself to offer advice. 

	

14 	ADC: Would you see him later in the week as well? 

	

15 	MEMBER: [CMSgt Stubbs]: Yes. 

	

16 	ADC: Could you tell us about that? 

	

17 	MEMBER: [CMSgt Stubbs]: Yes, just normal hey how are you 

	

18 	doing; the first sergeants need an oil check once In awhile too, 

19 so- 

	

20 	ADC: Alright, yes sir. Did you discuss any advice about 

	

21 	the unit outside the meeting? Would he come to you and seek 

	

22 	advice or would you go to him to discuss different cases? 
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1 	 MEMBER: [CMSgt Stubbs]: A couple of times yes sir, but no 

	

2 	legal stuff, just venting on me like Chief; this is getting 

	

3 	overwhelming and whatever.  

	

4 	ADC: Okay. Did you guys have a social relationship 

5 outside of that? 

	

6 	MEMBER: [CMSgt Stubbs]: No sir. 

	

7 	ADC: Is there any kind of negative experience that you had 

8 with him? 

	

9 	MEMBER: [CMSgt Stubbs]: No sir. 

	

10 	ADC: Everything positive then? 

	

11 	MEMBER: [CMSgt Stubbs]: Yes sir. 

	

12 	ADC: Did you also mention that you had some, or knew about 

13 CYFD? 

	

14 	MEMBER: [CMSgt Stubbs]: I did not. 

	

15 	ADC: I'm sorry, In those CRBs, you mentioned there were 

16 thirteen cases there, do you remember If any of those cases 

	

17 	involved Involvement from downtown authorities? 

	

18 	MEMBER: [CMSgt Stubbs]: No sly-, just the OSI. 

	

19 	ADC: Okay. Were there any instances of domestic violence? 

	

20 	MEMBER: [CMSgt Stubbs]: Yes sir. 

	

21 	ADC: Do you remember any specifics? 
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1 	MEMBER: [CMSgt Stubbs]: Just where there was pushing and 

2 shoving. 

	

3 	ADC: Do you know what the disciplinary result of that was? 

	

4 	MEMBER: [CMSgt Stubbs] 	No sir. 

	

5 	ADC: Do you know what was discussed between command and 

6 shirt? 

	

7 	MEMBER: [CMSgt Stubbs]: No sir, it is very strict, you 

	

8 	either say yes or no on the details; nothing further. 

	

9 	ADC: Thank you sir, nothing further.  

	

10 	MJ: Thank you Chief, you may return to the deliberation 

	

11 	room, if 	 could join us 

	

12 	STC 	Sir, if we could request a 39(A) session prior to 

13 

	

14 	NJ: Actually sir, if you return to the deliberation room, 

	

15 	we will ask 	 to join us momentarily. 

	

16 	[Chief Stubbs departed the court room.] 

	

17 	[The court-martial recessed at 1434 hours, 6 November 2012.] 

	

18 	 END OF PAGE 

19 

20 

21 

22 
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1 	 ARTICLE 39(A) SESSION 

2 	[The Article 39(a) session was called to order at 1435 hours, 6 

3 November 2012. All parties were present, the members were 

4 absent.] 

5 	NJ: This Article 39(a) session is called to order. Trial 

6 counsel? 

7 	STC: Your Honor, I apologize, what I wanted to bring to 

8 	the court's attention and to make the defense aware as well, for 

9 possibly future questions of individual members, the government 

10 has made the determination that we are not going to call MSgt 

11 as a witness in our case in chief for sentencing 	We 

12 	don't anticipate him being a witness at this time. At the time 

13 we asked the voir dire questions we did, but we don't anticipate 

14 	he will be a witness at this time. 

15 	MJ: Alright, thank you for letting us know. That may 

16 inform further questions. Are we ready to proceed with 

17 

18 	STC: The government is Your Honor. 

19 	ADC: Your Honor, if I may, trial counsel, does this change 

20 the layout of the witnesses? So the anticipated witnesses were 

21 MSgt III" and Dr. II= Are there any substitutes for him? 
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1 	SIC: 	No there will not be substitutes, we are just taking 

2 	him off - - MSgt 	will not be a witness, but Captain 

3 IIIIIII will still be. No substitutes for MSgt 

4 	ADC: Thank you for clarifying. 

5 	NJ: I think we are all on the same sheet there. Bailiff, 

6 	if you could ask 	 to come in. 

7 	[The Article 39(a) session was terminated at 1436 hours, 6 

8 	November 2012.] 

9 	 END OF PAGE 

10 

11 

12 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court martial was called to order at 1437 hours, 6 November 

	

3 	2012 All parties were present, the members were present.] 

	

4 	 CONTINUATION OF INDIVIDUAL VOIR DIRE 

	

5 	[ 	 entered the court room.] 

	

6 	NJ: 	 , please come in and have a seat in the 

	

7 	front row, I believe counsel has some follow up questions for 

	

8 	you. Trial counsel? 

	

9 	STC: Thank you Your Honor. Good afternoon again, I just 

10 had a couple of areas that I wanted to ask you about that came 

	

11 	up, you indicated that you dealt with troubled families? You 

	

12 	indicated that you had been a foster parent? 

	

13 	MEMBER: 	 ]: That is correct. 

	

14 	STC: Are you still a foster parent? 

	

15 	MEMBER: 	 ]: No I am not. 

	

16 	STC: How long ago was it that you were a foster parent? 

	

17 	MEMBER: 	 ]: I was a foster parent in the state 

	

18 	of Texas; from - - it's been approximately a year. 

	

19 	STC: A year from now? 

	

20 	MEMBER: 	 ]: I deployed in April of 11, so I 

21 was a foster parent up to that point. 

	

22 	STC: How long were you a foster parent? 
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1 	MEMBER: 	 ]: Approximately a year. 

	

2 	STC: Okay. And was it a foster parent for one child or 

	

3 	did you have several? 

	

4 	MEMBER: 	 I cared for seven children but not 

	

5 	all at the same time. 

	

6 	STC: Okay, those children that you were in the care of did 

7 you have any interaction with or involvement in any proceedings 

8 involving child abuse or domestic violence? 

	

9 	MEMBER: 	 : No, neglect 

	

10 	STC: Okay. Is there anything about that sir, being a 

	

11 	foster parent that you believe would affect your ability to give 

	

12 	this accused a full, fair, and impartial trial? 

	

13 	MEMBER: 	 No. 

	

14 	 STC: I believe you indicated that you had some dealings 

15 with or knowledge of custody issues? 

	

16 	MEMBER: 	 I: Yes. 

	

17 	STC: Were you referring to yourself Cr someone else? 

	

18 	MEMBER: 	 ]: Foster parent, I sat In 

19 proceedings with custody issues with concern with that and with 

	

20 	myself, I have two adult children. 

	

21 	STO: And sir, that custody proceeding you dealt with, that 

22 was some time ago? 
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1 	MEMBER: 	 Yes. 

	

2 	SIC: Is there anything about those proceedings that would 

	

3 	affect your ability to give this accused a full, fair, and 

	

4 	impartial trial? 

	

5 	MEMBER: 	 No 

	

6 	STC: Thank you IIIII, that is all I have, but defense may 

7 have some questions for you 

	

8 	MJ: Defense counsel? 

	

9 	ADC: Thank you sir. I'm sorry, but I am going to pry into 

10 your business a little bit, but do you know if any of those 

	

11 	foster children that you took in, if, do you know what was 

	

12 	happening with their parents? Did you get specifics on their 

13 cases? 

	

14 	MEMBER: 	 ]. 	I did not, on purpose. 

	

15 	ADC: Okay, you would just hear from the kids? 

	

16 	MEMBER: 	 ]: The children I had were below the 

	

17 	age of five. 

	

18 	ADC: Okay, do you remember any of then-  family scenarios? 

	

19 	MEMBER: [ 	 ]: Rephrase? 

	

20 	ADC: Do you remember how any of them came to you, for 

	

21 	example, were their parents abusing them in certain cases and 
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1 what was happening to their parents? Were they being prosecuted 

2 in court downtown? 

	

3 	MEMBER: 	 ]. Yes. 

	

4 	ADC: So, could you tell us a little about that? 

	

5 	MEMBER: 	 It was all neglect. Most of them 

6 were drugs or neglect of the children. 

	

7 	ADC: And so, the court while dealing with the parents, 

8 were they in contact with you to have you take care of the 

9 children? 

	

10 	MEMBER: 	 ]: The court would not specifically 

	

11 	be in contact with me. 

	

12 	ADC: How would the process work? How would the children 

13 get to you? 

	

14 	MEMBER: 	 The state of Texas would contact 

15 through a third party, they would come to me, and I was on 

	

16 	emergency status. They would call and ask if I could have 

	

17 	children in the home, I would say yes. They would give me a 

	

18 	brief synopsis of what the situation was and they would bring 

19 the children to my home. 

	

20 	ADC: Okay, thank you 111111 I appreciate it. 

	

21 	MJ: Trial counsel, anything further? 

	

22 	STO: No sir. 
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1 	MJ: 	 you may return to the deliberation room, please 

	

2 	ask MSgt Moon to join us. 

	

3 	 departed the court room.] 

	

4 	[MSgt Moon entered the court room.] 

	

5 	NJ: MSgt Moon, please have a seat in the front row under 

	

6 	one of the microphones; I believe counsel has some follow up 

	

7 	questions for you. Trial counsel? 

	

8 	STC: Thank you sir. MSgt Moon, I just had a few questions 

	

9 	for you, thank you for your patience waiting back there. The 

	

10 	first area was and I know you talked to Captain Princip about 

	

11 	it, is working with legal 	How often would you say you worked 

	

12 	with the legal office? 

	

13 	MEMBER: [MSgt Moon]: Um, just recently when I became an 

	

14 	additional duty first sergeant 	So probably two or three times 

	

15 	so far. 

	

16 	STC: And most of your involvement is with the paralegals? 

	

17 	MEMBER: [MSgt Moon]: Yes. 

	

18 	STC: And is that doing paperwork, Article 15's and stuff? 

	

19 	MEMBER: [MSgt Moon]: Yes 

	

20 	STC: Have you had negative interactions with the legal 

21 office? 

	

22 	MEMBER: [MSgt Moon]: No. 
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1 	STC: Your interactions with the legal office, is there 

2 anything about those that would cause you to give the 

	

3 	government's case more or less weight than you would otherwise? 

	

4 	MEMBER: [MSgt Moon]: No. 

	

5 	STC: You believe there is anything about your interactions 

6 with the legal office that would prevent you from giving this 

	

7 	accused a full, fair, and impartial trial? 

	

8 	MEMBER: [MSgt Moon]: No. 

	

9 	STC: I think you indicated that you knew what CYFD was? 

	

10 	MEMBER: [MSgt Moon]: No 

	

11 	STC: Okay, you didn't. That's all I have for you, but 

	

12 	defense counsel may have some questions. 

	

13 	MJ: Defense counsel? 

	

14 	ADC: Thank you. Just briefly, you said some had 

15 additional duty shirt issues come up, were any of those related 

16 to domestic violence issues or family issues? 

	

17 	MEMBER: [MSgt Moon]: No 

	

18 	ADC: Was there anything involving child custody? 

	

19 	MEMBER: [MSgt Moon]: NO. 

	

20 	ADC: Thank you, nothing further. 

	

21 	NJ: Thank you MSgt Moon, you may return to the 

	

22 	deliberation room. If TSgt Gonzalez could join us. 
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1 	[MSgt Moon departed the court room.] 

	

2 	[TSgt Gonzalez entered the court room.] 

	

3 	NJ: TSgt Gonzalez, if you could take a seat in the front 

	

4 	row under one of the microphones, I believe counsel has some 

	

5 	follow up questions for you. Trial counsel? 

	

6 	STC: Thank you Your Honor. Good afternoon, just had one 

	

7 	area I wanted to ask you about. You are in the same chain of 

8 command as 

	

9 	MEMBER: [TSgt Gonzalez]: Yes sir. 

	

10 	STC: How much interaction would you say that you have with 

11 

	

12 	 MEMBER: [TSgt Gonzalez]: Uh, well since he is in the 

13 chain of command, any incident that is major like if we have a 

	

14 	fire or whatever, he has to know about it. I would say ninety 

15 percent. 

	

16 	STC: Is that usually - - how do those interactions work, 

17 usually face to face or email? 

	

18 	MEMBER: [TSgt Gonzalez]: Most of the time it is face to 

	

19 	face if it is something big, but mostly just a telephone call to 

	

20 	let him know what happened, what we found, and how do we fix it. 

	

21 	STC: In the time you've talked to him, have you had any 

	

22 	hesitation expressing your opinion to him? 
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1 	MEMBER: [TSgt Gonzalez]: No sir. 

	

2 	STC: Do you believe you have any hesitation expressing 

3 your opinion to him or disagreeing with him in the deliberation 

4 room? 

	

5 	MEMBER: [TSgt Gonzalez]: No sir 

	

6 	STC: And do you think that based on your interaction with 

	

7 	 that he would have any anger or embarrassment 

	

8 	if you were or someone in the chain of command would to disagree 

9 with him? 

	

10 	MEMBER: [TSgt Gonzalez]: No sir. 

	

11 	STC: Do you believe there is anything about your 

	

12 	interactions with 	 that would affect your 

	

13 	ability to give this accused a full, fair, and impartial trial? 

	

14 	MEMBER: [TSgt Gonzalez]: No 

	

15 	STC: That is all I have for you, defense may have some 

	

16 	questions for you. 

	

17 	MJ: Defense? 

	

18 	ADC: Thank you sir. 	Just a couple more questions, what 

	

19 	is your current duty title? 

	

20 	MEMBER: [TSgt Gonzalez]: I am the assistant fire chief of 

21 operations, yes. 
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1 	ADC: Alright. So, when you are talking to 

	

2 	 what kind of issues are you discussing? 

	

3 	MEMBER: [TSgt Gonzalez]: Uh, let's just say, tomorrow 

	

4 	morning we are having a meeting about hazmat 	If I was the on- 

	

5 	duty chief, I would be telling him about sir, this is what we 

	

6 	have right now, how we are going to solve the problem, and this 

	

7 	is what is going to happen after we solve the problem. So, I 

	

8 	just give him the basic information. 

	

9 	ADC: Gotcha. Has there been a time in the past that 

	

10 	you've disagreed with him? 

	

11 	MEMBER: [TSgt Gonzalez] 	No. 

	

12 	ADC: Thank you so much 

	

13 	MJ: Sergeant Gonzalez, thank you 	You may return to the 

	

14 	deliberation room and ask TSgt Mustafa to join us. 

	

15 	[TSgt Gonzalez departed the court room.] 

	

16 	[TSgt Mustafa entered the court room.] 

	

17 	MJ: Sergeant Mustafa, please take a seat in the front row 

	

18 	under one of the microphones. I believe counsel has some follow 

	

19 	up questions for you. Trial counsel? 

	

20 	STC: Thank you Your Honor. Good afternoon, we appreciate 

	

21 	your patience waiting back there. We just had some areas we 

	

22 	wanted to ask you about. The one area I wanted to ask you about 
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1 is you indicated that you either knew or had some knowledge of 

2 what CYFD was? 

	

3 	MEMBER: [TSgt Mustafa]: Yes I did 

	

4 	STC: Could you express to us what you were referring to? 

	

5 	MEMBER: [TSgt Mustafa]: Only that there is an agency out 

6 there but nothing in-depth. 

	

7 	SIC: Have you had any interaction with them? 

	

a 	 MEMBER: [TSgt Mustafa]: No. 

	

9 	SIC: That is all I have, Captain Princip may have 

10 something for you 

	

11 	ADC: Do you remember how you came to find out how CYFD 

	

12 	exists out there? 

	

13 	MEMBER: [TSgt Mustafa]: How? Pretty much just knew. 

	

14 	ADC: So like common knowledge? 

	

15 	MEMBER: [TSgt Mustafa]: Pretty much yes. 

	

16 	ADC: Okay, thank you so much. 

	

17 	MJ: Sergeant Mustafa, you may return to the deliberation 

	

18 	room. [TSgt Mustafa departed the court room.] 

	

19 	NJ: Counsel, let's take a ten minute recess. We are in 

20 recess. 

	

21 	[The court-martial recessed at 1446 hours, 6 November 2012.] 

	

22 	 END OF PAGE 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 1504 hours, 6 

	

3 November 2012 	All parties were present, the members were 

4 absent.] 

	

5 	MJ: The Article 39a session is called to order. Trial 

6 counsel, do you have any challenges for cause? 

	

7 	STC: No Your Honor. 

	

8 	MJ: Defense counsel? 

	

9 	ADC 	Yes sir. We have three; for 

	

10 	 , and for 

	

11 	MJ: Alright, trial counsel do you object to any or all? 

	

12 	STC: Your Honor, the government does not object to the 

	

13 challenges of 	 and 	 , however 

14 we object to the challenge of 

	

15 	MJ: Great, I see plenty of reason to excuse 

	

16 	 and 	 as well, I will grant those 

	

17 	challenges for cause. Defense counsel your basis as to IIII 

18 AIM 

	

19 	ADC: 	 Your Honor, there are a multitude of 

	

20 	reasons related to has duties as a foster parent. He noted that 

21 he was a foster parent for a year; he was on an emergency last 

22 with the state of Texas and actually had seven foster children 
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1 he took care of. He would receive briefings as to what those 

2 children were undergoing, obviously he did this for a year, he 

3 was certainly dedicated. He is aware of all these collateral 

	

4 	consequences that in this proceeding will not be discussed, but 

	

5 	it is certainly implicated in his mind that hey, what kind of 

6 burden this is putting on. It is almost evidence in aggravation 

7 that hey, this is what we are hearing at this court martial, 

8 however in the background you will hear CYFD from Dr.  

9 and that CYFD did remove the child from the Kelley's. He will 

10 understand the order of events that happened in the background 

	

11 	and that's something, that unless the government puts in, that 

	

12 	should not be in the members mind, but it will be in his. And 

	

13 	his extraordinary devotion to this, as he said, he did not 

	

14 	voluntarily stop doing his foster care duties, he actually had 

15 to deploy before he stopped. So, based on that we believe there 

16 is implied bias, certainly to see past what is being presented 

	

17 	in this court martial. 

	

18 	MJ: Trial counsel? 

	

19 	STC: Thank you Your Honor. The government opposes the 

	

20 	challenge for 	 for implied bias. Even with the 

	

21 	liberal grant mandate, we don't believe the challenge should be 

	

22 	granted. 	 had no hesitation, nor did he show 

1E1 

www.sdslaw.us



	

1 	emotion when answering the questions 	What was most particular 

2 about it, he talked about the foster children and these were all 

3 neglect cases. They did not involve abuse cases and 

4 particularly when asked by defense counsel, he said he 

	

5 	intentionally did not learn the details of what was going on and 

6 kept myself removed from that on purpose, and he was simply a 

	

7 	foster parent for these children. This case, and there has been 

8 no proffer or indication that this case will involve testimony 

9 about foster parenting or foster lives. For those reasons, and 

	

10 	 lack of hesitation when answering, this would not 

	

11 	affect his ability to give this accused a fair and impartial 

	

12 	trial and his candor in answering the questions, we don't 

13 believe there is any implied bias and even with the liberal 

	

14 	grant mandate, we ask that the challenge for cause be denied. 

	

15 	MJ: Defense counsel? 

	

16 	ADC: Your Honor, if I may, the issue concerns the 

	

17 	appearance of fairness 	We have someone here who is intricately 

	

18 	involved with the kind of child protective services role - - he 

	

19 	is deeply involved in that. He said I believe when I asked him, 

	

20 	did you know about the children's circumstances and he said not 

	

21 	on purpose. Clearly he was aware of the system, clearly he did 

	

22 	know about some of them. He did say he was briefed on the 
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1 children, the fact the children were subject to some sort of 

2 neglect actually shows that he has some additional implied bias 

3 perhaps because what will he be thinking; that there was some 

	

4 	neglect in this case as well, something that isn't brought up in 

	

5 	the evidence. So, just as a whole, he will be seeing things 

6 that are not presented in this court room. 

	

7 	MJ: Thank you, after considering the arguments of both 

	

8 	sides, my view of both 	 responses and his demeanor 

	

9 	cause me no concerns of actual bias, even in terms of implied 

	

10 	bias, I am not really concerned that he is hiding something or 

	

11 	that there may be something in terms of bias that he is not 

	

12 	particularly aware of. My concern chiefly is in the area of 

13 appearance. From appearances I can see how an outsider looking 

	

14 	in might view 	 as someone who has identified himself 

15 as an advocate for abused and neglected children and in that 

	

16 	role, I think it would reflect poorly on the military justice 

	

17 	system to have someone so identified involved in the case, so 

18 under the liberal grant mandate, I will grant the challenge for 

	

19 	cause against 	 Trial counsel, do you have a 

20 peremptory challenge? 

	

21 	STC: One moment Your Honor. Sir, the government has no 

	

22 	peremptory challenge. 
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1 	MJ: Trial counsel, by my count we are at ten members, four 

	

2 	of whom are enlisted? 

	

3 	STC: That is correct Your Honor. 

	

4 	MJ: Defense counsel? 

	

5 	ADC 	Sir, just a brief moment. We would like to use our 

6 peremptory strike on 

	

7 	MJ: Very well. 

	

8 	 and 	 will be excused. What 

9 we will do is we will take a recess at this point, I will notify 

10 those four members that they've been excused and we will use 

11 that opportunity to reconfigure the court room and figure out 

	

12 	what order the members will come in and then counsel are we 

	

13 	ready to proceed with presentation of the case? 

	

14 	STC 	The government is prepared to proceed Your Honor. 

	

15 	MJ: Defense? 

	

16 	ADC: Yes Your Honor.  

	

17 	MJ: Okay, we are in a brief recess. 

	

18 	[The Article 39(a) session recessed at 1511 hours, 6 November 

	

19 	2012.] 

	

20 	 END OF PAGE 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 1537 hours, 6 November 

	

3 	2012 	All parties were present, the members were present.] 

	

4 	MJ: Please be seated. The court is called to order. All 

5 parties are present except for 

	

6 	 and 	 who have been 

7 excused. Members of the court, we will begin the sentencing 

8 phase of the court martial. I've previously admitted 

9 Prosecution Exhibits 1 through 15 for your consideration. These 

10 will be provided to you prior to your deliberations in the case. 

	

11 	Trial counsel, do you have anything further to present at this 

12 time? 

	

13 	STC: Yes, Your Honor. At this time, the government 

	

14 	requests permission to read the stipulation of fact contained on 

15 Prosecution Exhibit 1. 

	

16 	MJ: You may. 

	

17 	 STIPULATION OF FACT 

	

18 	STC: It is hereby stipulated and agreed, by and between 

19 the trial and defense counsel, with the express consent of AlC 

	

20 	Devin P. Kelley (hereinafter "the accused"), that the following 

	

21 	facts are true and admissible for all purposes 	It is also 
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1 	stipulated that all documents referenced herein are admissible 

	

2 	for all purposes 

	

3 	The accused is assigned to the 49th Logistics Readiness 

	

4 	Squadron at Holloman Air Force Base, New Mexico. He entered 

5 active duty on 5 January 2010 and has 2 years and 10 months of 

	

6 	total active military service. He is 21 years old, recently 

	

7 	divorced as of 17 October 2012, and has no children 	At all 

	

8 	times relevant to the charged offenses, the accused has been on 

9 continuous active duty in the United States Air Force. 

	

10 	Tessa K. Kelley is the ex-wife of the accused 	She is II 

	

11 	years old. They met in 2007-2008 in New Braunfels, Texas, and 

12 began dating in February 2011 	Prior to beginning her 

	

13 	relationship with the accused, Tessa Kelley had a child from a 

	

14 	former relationship. 	 Tessa Kelley's only child, 

15 was born on 	 The accused and Tessa Kelley were 

16 married on 12 April 2011. The accused has no children of his 

	

17 	own and hoped to raise 	 as his own son. 

	

18 	In late April 2011 the accused, Tessa Kelley, and 1111 

	

19 	 moved into base housing on Holloman Air Force Base, New 

20 Mexico, where the accused was stationed. Between on or about 24 

	

21 	April 2011 and on or about 16 June 2011, the accused pushed and 

	

22 	slapped 	 , a child under the age of 16 years, on 

1E6 

www.sdslaw.us



1 several occasions on the head and body with his hands when the 

	

2 	accused became frustrated with the child's behavior. He also 

	

3 	shook 	 on two occasions because the child would not 

	

4 	stop crying. During at least one of the times he shook 

5 
MN 

 the force used by the accused was likely to produce 

6 death or grievous bodily harm. 

	

7 	More than once during the charged timeframe the accused 

	

8 	would become frustrated with 	 would get 

9 into things when Tessa Kelley wasn't around and sometimes the 

	

10 	accused would slap him in the face and on the body. The accused 

	

11 	also became upset with 	 crawling and trying to grab 

	

12 	things that he wasn't supposed to. More than once, when III 

	

13 	
MI 

 was crawling, the accused pushed 	 on his butt 

	

14 	and he fell over on his shoulder. One time, the accused pushed 

	

15 	 with enough force that 	 fell, landed on 

16 his shoulder, and flipped over. On two occasions, the accused 

	

17 	shook 	 with his hands because 	 was crying. 

	

18 	Tessa Kelley never witnessed any of this abuse. 

	

19 	On or about 8 June 2011, 	 appeared sick to Tessa 

	

20 	Kelley and she decided he needed to be taken to the hospital. 

	

21 	 had been hospitalized from 2 June 2011 until 5 June 

	

22 	2011 in El Paso, Texas, because of vomiting, diarrhea and 
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1 	seizures. When 	 began vomiting again, Tessa Kelley 

	

2 	called the accused and asked him to help her take her son to the 

	

3 	hospital again. The accused was released from work and returned 

4 to help Tessa Kelley and 

	

5 	While preparing 	 to travel to the hospital, the 

	

6 	accused was in the living room of their home on Holloman Air 

	

7 	Force Base, New Mexico, alone with 	 . Due to his 

	

8 	crying, the accused became frustrated witL 	 and 

	

9 	slapped him across the face with his hand. The accused slapped 

	

10 	with enough force that 	fell over on his side 	The 

	

11 	slap caused two bruise marks to the left side of 

	

12 	face and bruising to his ear. The photographs contained in 

	

13 	Prosecution Exhibits 2 and 3 accurately reflect the bruising to 

	

14 	 face, on 9 June 2011 and 12 June 2011. The 

15 accused admits that the photographs are true and accurate 

16 depictions of the bruising on 	 face, as it appeared 

	

17 	on 9 June 2011 and 12 June 2011. At the time, 	 was 

	

18 	 old. 

	

19 	On 8 June 2011, the accused and Tessa Kelley took 1111 

	

20 	 to Gerald Champion Medical Center in Alamogordo, New 

	

21 	Mexico, because he was vomiting. The treating pediatrician, 

	

22 	Capt 	 , who had seen 	 on 6 June 2011 
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1 because of the child's vomiting and seizures, noted the bruising 

	

2 	to the left side of 	 face. Due to suspected abuse, 

	

3 	 was admitted to the hospital and placed in the 

	

4 	custody of the State of New Mexico. Capt 1111111 ordered a CT 

	

5 	scan and sent 	 to Providence Memorial Hospital to be 

	

6 	evaluated by a pediatric neurosurgeon. After being evaluated, 

	

7 	 was diagnosed with a fractured clavicle and a 

	

8 	subdural hemorrhage. A subdural hemorrhage is bleeding on the 

	

9 	brain. Since being removed from the custody of the accused and 

	

10 	Tessa Kelley, 	 injuries have healed and he should 

	

11 	suffer no long term effects 

	

12 	The accused agrees and admits he caused the three bruise 

	

13 	marks on 	 face and bruising on his ear, the 

	

14 	fractured clavicle, and the subdural hemorrhage. The accused 

15 had no legal justification or excuse for his actions; he could 

16 have avoided engaging in these actions if he had wanted to, and 

17 admits that under the circumstances, his actions were wrongful. 

18 The video contained on Prosecution Exhibit 4 is a video of the 

	

19 	accused confessing to physically abusing 	 on 27 April 

	

20 	2012. The video was created by the accused and the file 

	

21 	contained on Prosecution Exhibit 4 is a true and accurate copy 
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1 	of this video. The accused made this confession in part so that 

2 Tessa Kelley could regain custody of 

	

3 	After 	 was removed from their house, the accused 

	

4 	and Tessa Kelley remained married and living together in base 

5 housing. Between on or about 24 June 2011 and on or about 27 

6 April 2012, the accused became physically abusive to Tessa 

	

7 	Kelley. On multiple occasions the accused struck Tessa Kelley 

8 on her body with his hands, choked Tessa Kelley on the neck with 

9 his hands, pulled the hair of Tessa Kelley with his hands, and 

10 kicked Tessa Kelley on her body with his foot. 

	

11 	The physical abuse began on or about 24 June 2011, when the 

12 accused grabbed Tessa Kelley by the throat and choked her for 

	

13 	approximately 15-20 seconds. On this date, Security Forces was 

	

14 	called to their home on Holloman Air Force Base, New Mexico, but 

	

15 	Tessa Kelley declined to file a report. From that date forward, 

16 additional acts of physical abuse occurred during some heated 

17 arguments between the accused and Tessa Kelley. At times, the 

	

18 	physical abuse led to Tessa Kelley suffering injuries, although 

	

19 	she never sought nor received medical treatment for them. 

	

20 	On at least one occasion, the accused pulled Tessa Kelley's 

	

21 	hair so hard that clumps of her hair came out. 	He also punched 

	

22 	her in the arm several times causing bruises. The accused had 
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1 no legal justification or excuse for his actions, he could have 

2 avoided engaging in these actions if he had wanted to, and under 

3 the circumstances his actions were wrongful. 

	

4 	By pleading guilty, the accused has saved the government 

5 the significant time and expense of a litigated court-martial. 

	

6 	NJ: Trial counsel, you may proceed. 

	

7 	SIC: At this time the government requests to play the 

8 video file contained on Prosecution Exhibit 4. 

	

9 	MJ: You may. 

	

10 	SIC: For the record sir, we will be playing it on the VTC 

	

11 	system located in the court room 

	

12 	[Senior trial counsel set up VTC and video recording for 

13 members.] 

	

14 	[Video began playing at time stamp 1546:23] 

	

15 	ACC: My name is Devin Kelley; Social Security number is 

	

16 	 ; and driver's license number 	 ; date of 

	

17 	birth February 12, 1991; death, uncertain. So in serving CYFD, 

	

18 	um, I was the one who hit IIIII Tessa did not know. I was told 

19 by lawyers to not say anything; that if I said anything, I would 

	

20 	lose my child, which then we would lose 	anyways, which 

	

21 	inevitably ended up being the wrong choice. Um, there's 

22 multiple times where I would get frustrated with him. He would 
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1 get into things and Tessa wasn't around to take care of him at 

2 the time and I would slap him. Um, a lot of times when he would 

3 crawl, he would go and try to grab something that's dangerous 

	

4 	and I got tired of it and, so I pushed him on his butt one time. 

5 He fell and landed on his shoulder and kind of flipped over, so 

	

6 	I am assuming that is where he got the clavicle. Um, I had 

	

7 	slapped him across the face several times. Like I said, Tessa 

8 was unaware the whole time and, you know, one time I heard her 

	

9 	crying and saying, "I am sorry, 	 I don't know what 

	

10 	happened to you. 	I mean, it just, it tears me up inside of me, 

11 you know, I have been suicidal. It was done at The Peak and 

	

12 	nobody really knew why I was suicidal. Nobody in this world 

	

13 	knew what I knew, and nobody really is ever going to be able to 

	

14 	get into my brain to really see everything, I guess, that 

15 happened. Um, so the bruising was caused by me the day before 

16 we left to go to that, um, that one -- I don't remember the date 

	

17 	exactly, but the day that he had the bruise on the side of his 

	

18 	face. He was doing something, getting into something. I got 

	

19 	frustrated with him. I slapped him across the face. Tessa was 

	

20 	not in the room. I did it in the living room. Sorry if I am 

	

21 	looking down I am looking at myself. So Tessa was not in the 

	

22 	living room. I believe she was telling me to get him changed. 
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1 Yup, I can remember correctly a year ago. It was -- I was 

2 trying to get his clothes on, I believe, and he was being very 

3 baby like, and being a 20-year-old man with no experience with 

	

4 	babies, an anger issue, and lack of self-control I smacked him 

	

5 	across his face to try to get him to stay still. It didn't 

	

6 	work; all it did was make things worse 	I slapped him hard 

7 enough where he had fallen over on his side. And it's not that 

	

8 	I don't love 	I love my son very much. I made some stupid 

	

9 	decisions; really stupid decisions that I could (inaudible) have 

	

10 	a life, a good life. Um, he gave me every opportunity in the 

	

11 	world and I just dragged him through the mud. 

	

12 	Um, I am making this documentary, so everybody knows. OSI, the 

13 military and then nobody has a question of what happened. Um, I 

	

14 	don't want Tessa to be blind because she had no idea. She was - 

	

15 	- I lied to her forever telling her that no-- I didn't hit him. 

	

16 	I don't know what happened 	I wasn't there. And everybody's 

	

17 	convinced; my parents were even convinced, "Oh, you couldn't 

18 have been there. You were at work." And, you know, it's not 

	

19 	true 	It can happen in a split second, you know, it only takes 

	

20 	a few seconds to lose control 	I believe I regained that 

	

21 	control in parenting classes. It's unfortunate that -- sorry -- 

	

22 	it's unfortunate to let them know I was a sinner. I am not 
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1 putting the blame on my inexperience. I have a problem -- I 

2 have a problem controlling my -- my emotions. It seems to cause 

3 me to look rebellious. It seems to cause a lot of problems in 

4 my life and it caused problems in my marriage. I am very 

	

5 	controlling. And even like I said, his age at the time, you 

6 know, they are not doing what I wanted him to do and being a 

7 controlling person, not understanding the language of a baby, 

	

8 	you know, I reacted as if I were to react to an adult. I have 

9 learned a lot since -- since all this, um, since all the 

	

10 	classes and it's hard -- it's hard to -- it's hard to deal with 

	

11 	knowing that you, uh, that I destroyed three lives: my own, my 

	

12 	son's, and my wife. My wife was my best friend. I betrayed 

	

13 	her. I hurt her and my son, 	is the person I love the most 
III 

	

14 	in this world- - I hurt him. Nothing makes up for that 

	

15 	(crying). Everybody I think knew deep down inside that I did 

	

16 	it, but I think because I am military, people want to cover my 

17 ass because I represent the government and I think that's why 

	

18 	 Tessa 

	

19 	 He diagnosed me with one thing and I definitely 

	

20 	know that I have a lot more problems than that. Sorry (crying). 

	

21 	Um, basically his diagnosis was horse shit- - didn't mean 

	

22 	anything. It had nothing to do with Tessa. Tessa is a very 
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1 	strong person and that used to be a strong person. Um, to my 

	

2 	parents, I'm sorry I didn't tell you. I am sorry I lied. You 

	

3 	know that is one of my biggest things is I lie, and I lie, and I 

	

4 	lie because I am ashamed or, in this case, ashamed and told not 

5 to say anything. Um, I believe Tessa -- Tessa is a wonderful 

	

6 	mother. She -- she loves her child very much 	I want this 

7 videotape to be shown to the judge so that he knows me and my 

8 wife, you know, we are separating. It's unfortunate because I 

	

9 	still love her, but, you know, we all suffer the consequences of 

10 the mistakes we make and I have to make one and unfortunately 

	

11 	this is not going to be the -- this is not the first mistake, 

	

12 	and this is not the last mistake, and there's probably plenty to 

13 come unfortunately. I try -- try just try my best to not get to 

	

14 	that place. Not, not um -- it's heading here, but, you know, 

15 ever since I was a kid I had problems controlling when I felt 

16 things weren't fair I hit people, and yell. I wasn't always like 

	

17 	that. I was bullied as a kid. I got tired of it at about sixth 

18 grade; picked on and decided I was going to be the top dog 

	

19 	apparently, you know, and you don't realize how every little 

20 thing you do affects your future. Um, it's unfortunate because 

21 I love III with all my heart. I love him more than anybody, 

22 but I know what's right and I have been try -- I have been 
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1 avoiding it. I know it needs to be done. And I know that 

2 people might not agree with my actions and my decisions down the 

	

3 	line, but I think it's to the best, you know? I think when 

	

4 	you're under a lot of stress sometimes, you know, you can't 

5 handle it anymore and you do outrageous things that you'd never 

	

6 	do like hit a babe -- like hit a baby. (Crying) And so mom, dad, 

	

7 	I'm sorry I lied to you. I still love God. I still love 

	

8 	I still love Tessa. You know, this is not your fault 

	

9 	(inaudible) from the beginning. If I stopped worrying about 

10 myself and started thinking about others maybe this would never 

	

11 	have happened 	I don't know. Maybe -- maybe it would've turned 

	

12 	out different 	Maybe I would have been able to keep my family, 

13 but my life's changing and unfortunately, today, what day is it? 

	

14 	Let me see. Let's see here, the 27th of April happened to be 

15 the day that I really didn't -- um, I worry for my wife because 

	

16 	she is leaving and willing, um, you know, not saying that I am 

	

17 	objecting to it. I asked her to stay, but it's her choice if 

	

18 	she feels that the best thing to do to get her kid back is, you 

19 know, leave me then I think she should pursue that because this 

	

20 	is my fault and I think it is selfish of me to ask her to stay 

	

IIII21 	with me and risk losing her child because 	is special. Um, 

	

22 	he is different from other kids, other children. I believe it's 
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1 that that uh, now that this is happening, I am going to be 

2 dropped from the case probably -- I don't know what's going to 

	

3 	happen in the future 	And I got a pretty good idea, but I will 

11111 4 no longer be part of this -- I hope Tessa takes this to 

	

5 	and let's her know. You know -- you know it's just like they 

	

6 	said in the meetings, um, you can only -- you can only hold it 

7 in so much and you can lie, and you can try to push it away, but 

	

8 	eventually it comes to the surface 	You just can't deal with it 

9 anymore You can't take the shame. You can't take the secrets, 

	

10 	and the lies. It's just -- it's too much to bear. I hurt my 

	

11 	best friend's child, I mean; God gave me this wonderful future. 

	

12 	I had a family. I -- I -- once before I asked (inaudible) can be 

	

13 	a family, and want a family. I want children. I want a wife. 

	

14 	I want somebody to love me. I want just loving my child. My 

	

15 	child is -- well, 	is the sweetest baby in the world and I 

	

16 	didn't (inaudible). I didn't follow the right path and 

17 unfortunately you can't take back the past, you can only change 

	

18 	the future, but Tessa deserves him back. It's not her fault, 

	

19 	it's my fault. You know, um, I am not a doctor. I don't know 

	

20 	exactly where (inaudible) the brain injuries, the clavicle 

	

21 	(inaudible) multiple times I pushed him when he was crawling. 

	

22 	He would be getting into something or I would push him from his 
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1 butt and he would fall over on his shoulder. I'm assuming 

2 that's where it came from. Um, even though I struck him several 

3 times, I mean, when he would eat he would -- as a baby; he would 

	

4 	spit out his food. I was like trying to feed it to him and 

5 every time he would spit it out, and I just -- I got tired of 

	

6 	it 	It was frustrating to me at the time, now it would be like 

	

7 	-- it would be no big deal, but, um, at the time, you know, I'd 

8 take the spoon and get it in there and do what I had to do to 

9 feed the child and I think he was more a frustration than, you 

10 know, with a child you can't be forceful. You have to be 

	

11 	gentle, loving, kind because they're fragile 	I, um -- this is 

	

12 	really embarrassing for me because the whole world's gonna know 

	

13 	I'm a child beater, and a wife beater. (Inaudible) Jesus, I 

	

14 	don't know if you can see that. 

	

15 	I have learned to be a Christian and I screwed up pretty 

	

16 	bad 	So all I've got to say is I am sorry. I am sorry that I 

	

17 	let (inaudible). I am sorry that my spouse is going to have to 

	

18 	lose her child because of my inactions, because I lied to her. 

	

19 	I lied to my family. I lied to everybody and it's something 

	

20 	that I am good at 	I'm good at lying. I denied everything. My 

	

21 	parents know -- I don't know what else to say. Um, I am going 

	

22 	to be honest, this tape is probably going to get me in a lot of 
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1 	trouble, but it's the right thing to do. To, I think, do to 

2 come clean and let people know the truth because if I were to 

3 die tomorrow in a car accident or, you know, the secret of 1111 

4 would go with me and nobody else in this world would know. 

	

5 	Nobody knows (inaudible) about truth 	I mean -- I mean, I did 

	

6 	more things 	You know, I tried -- I tried to push it out of my 

	

7 	mind a lot. I really tried, but (inaudible) this, but I'd pick 

8 him up and he'd start crying. He didn't want to be picked up. 

9 He just wanted to keep getting into messes and stuff and I would 

	

10 	shake -- I shook him twice. Um, uh, one of those times was when 

11 the ambulance came to the house and uh -- well he was sitting 

	

12 	down after that and Tessa came in. He was sitting down and his 

13 eyes rolled back in his head and the ambulance came, and 

	

14 	apparently he had a seizure. And you would be sitting there 

15 thinking, in your brain, and at that moment it is like oh my 

	

16 	God, this kid is going to die because I lost my self-control. I 

	

17 	lost my military bearing and it's not funny, and it's not cute. 

	

18 	It's not -- it's just intolerable. It's -- sometimes you just 

	

19 	say no. You got -- you just got to say no. Just, you know, 

	

20 	just like the saying, "Just say no. 	I mean, you can't -- you 

	

21 	know, sometimes your mind is going to talk you into doing 

	

22 	something and, I mean, um, you know, lions, the ability of 
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1 lions, you know, they come into a herd, and they come in and 

2 then kill the babies to this mother and uh then you reproduce 

3 with the mothers so that way the mother has their kids instead 

	

4 	of, you know, somebody else's kids. 

	

5 	You know, it's kind of -- I don't think we truly understand 

6 why people and humans in particular, we're the most complicated, 

7 why we do what we do. Some of it I think is natural; some of 

	

8 	it, I don't. I don't agree with beating a child. I don't agree 

9 with hurting a child at all. I believe that, like Jesus said, 

10 you know, "Unless you become like these children, you will never 

	

11 	enter the kingdom of heaven." And I tried (inaudible) and I 

	

12 	tried to be good. I tried to do what I -- the best I can and 

	

13 	like it says, I think, believe its Corinthians, "I do what I do 

	

14 	not like -- I do not -- I do what I hate. But I know it's the 

	

15 	sin within me then." It is not me doing it, it's just an 

	

16 	excuse 	I take full blame for what I've done. Um, it's sad 

	

17 	that I hurt the person I love most in this world, and as a 

	

18 	child. Can I live with myself the rest of my life knowing that 

	

19 	I hurt a child? I don't know. I guess we will find out. 

	

20 	Please take this into consideration. Tessa doesn't deserve 

	

III21 	this, 	doesn't deserve this 	He stepped into our lives and 

	

22 	I promised him that I would give him a whole new future 	All I 
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1 	did was destroy it. It's all I did. I didn't do anything good. 

2 To my family, I -- you weren't who -- what you do. You are more 

3 than the mistakes you've made, and they are more than choices 

	

4 	you make. I let you down (inaudible) I'm a good person. I have 

5 done bad things. Some will take me -- be taken to the grave. 

	

6 	Um, again it's the best for Tessa. She's got a better chance of 

7 getting him back without me. You know, and I think -- I think - 

	

8 	- I think I've improved, definitely, but I think, you know, once 

	

9 	you're a certain -- I don't -- I don't think adults change. I 

10 don't think people change. I believe in miracles. I believe in 

	

11 	angels and I believe in demons, but I think for most people, 

12 they're going to be who they are and live their lives out, but 

13 based on the choices they make, if they're a wife beater, 

	

14 	they're gonna probably beat their next wife. If they're a child 

15 beater, they'll probably beat their own child. It's not that 

	

16 	they don't love them, it's just -- it's complicated. Um, it's 

17 been over twenty minutes I've been talking here. I don't know 

18 what else to say besides I am the one who caused all of his 

	

19 	injuries and tired of lying, tired of having this shadow. All 

20 things will be revealed in the end. 

	

21 	I now confess 	confess in the things you've done. I am 

	

22 	just hoping the day, my last day, whenever that is, whatever 
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1 	date that is, only God can forgive me. Again, well please take 

2 this into consideration. It would mean a lot to me. Tessa 

3 means a lot to me. She's had a lot of hard things go through 

	

4 	her life and she loves this kid more than anything in the whole 

	

5 	world. (Crying) Don't take him from her, please, not based on 

	

6 	what I've done. It's not her fault. She's got good parenting 

	

7 	classes. She's ready to have her son back. Half his life -- 

8 more than half his life he's been away from his mother. It's 

9 not fair. So I would like you to look inside your heart and ask 

10 yourself can you live with this if you decide to take her away 

	

11 	from him. Could you live with that knowing that she didn't do 

	

12 	anything? She was never (inaudible) on him. She loved him. 

13 Every time he would cry she would come running across the room. 

	

14 	I mean, she would never hurt that child. 

	

15 	[Video was stopped at timestamp 1609:24] 

	

16 	SIC: That concludes the video file contained in 

	

17 	Prosecution Exhibit 4. 

	

18 	NJ: Would you like to call your next witness or would you 

	

19 	like to take a brief recess? 

	

20 	STC: Sir, if we could take a brief recess before 

	

21 	NJ: Let's try to keep it to ten minutes; we will be back 

	

22 	at twenty after. We are in recess. 
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1 	[The court-martial recessed at 1610 hours, 6 November 2012.] 

2 	 END OF PAGE 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 1621 hours, 6 November 

	

3 	2012 	All parties were present, the members were present.] 

	

4 	MJ: Please be seated. The court is called to order. 

5 Members, I just had a brief discussion with counsel, I believe 

6 we are going to call one more witness before we break for the 

	

7 	day. Trial counsel, you may call your witness. 

	

8 	STC: Thank you Your Honor, the government calls Captain 

9 

	

10 	 GOVERNMENT SENTENCING WITNESS  

	

11 	 CAPTAIN 

	

12 	was called as a witness by the government, was sworn, and 

13 testified substantially as follows. 

	

14 	 DIRECT EXAMINATION 

	

15 	Questions by senior trial counsel: 

	

16 	STC: Could you please state your name, rank, and unit of 

17 assignment? 

	

18 	WIT: Yes, my name is 	 , Captain; and I am 

	

19 	in the 49t  Medical Group at Bolloman Art-  Force Base. 

	

20 	STC: And make sure you speak up Into the microphone, be sure 

	

21 	to speak up. How long have you been with the medical group? 

2D9 

www.sdslaw.us



	

1 	WIT: I've been with them for almost two and half years 

	

2 	PCSd here in July of 2010. 

	

3 	STC: Where did you PCS from? 

	

4 	WIT: Keesler in Mississippi; I was doing my residency 

5 program there and left there in June of 2010. 

	

6 	STC: And what do you do for the 49th  Medical Group? 

	

7 	WIT: I am staff pediatrician and also the 

	

8 	of the pediatrics clinic. I am the 	 for all 

9 things and details that go into the running of the pediatric 

	

10 	clinic here. 

	

11 	STC: Can you tell the members a little about what it took to 

	

12 	become a pediatrician? 

	

13 	WIT: Well, so um typically you do four years of undergrad, 

	

14 	get a bachelors' degree 	That is followed by four years of 

15 medical school and then depending on what specialty you choose to 

	

16 	go into, with pediatrics Is a three year residency following the 

	

17 	four years of medical school. After that you are eligible to take 

	

18 	your hoard certification In your specialty; for me that Is 

	

19 	pediatrics. Which I did following my residency training and 

	

20 	passed my boards in October of 2010. 

	

21 	STC: As part of your duties here at Holloman Air Force Base, 

	

22 	do you see patients? Children? 
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1 	WIT: Yes, I do. I see everybody from newborn up to age 

	

2 	seventeen in my clinic. Typically see about a hundred to a 

	

3 	hundred ten patients a week. 

	

4 	STC: Do you recognize the accused in this case, Airman First 

	

5 	Class Kelley? 

	

6 	WIT: Yes, I do. 

	

7 	STC: Can you please point Term out? 

	

8 	WIT: He's right there. 

	

9 	[Witness pointed to the accused at defense table.] 

	

10 	STC: Correct identification of the accused 	How do you know 

11 Airman Kelley or how do you recognize him? 

	

12 	WIT: I first met Airman Kelley on June et  In the emergency 

	

13 	room at Gerald Champion Regional Medical Center. They had brought 

14 1111 in for some medical reasons and I was called in to evaluate 

	

15 	him and see if he needed to be admitted to the hospital under my 

16 care 

	

17 	STC: Is that 	 you are talking about? 

	

18 	WIT: Yes, 

	

19 	STC: You said you met Airman Kelley on the 8th  of June, had 

	

20 	you met 1111 prior to that? 

	

21 	WIT: I had. My first encounter with 	was actually two 

	

22 	days prior on the 6th  of June. He actually came into see me in the 
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1 clinic following a recent hospitalization he had. He had been 

2 admitted to children's hospital In El Paso on June 2 through June 

3 5tn  and was discharged. Pretty standard procedure Is when you are 

4 admitted to the hospital; once you are discharged you follow up 

5 with your regular doctor within one to three days to make sure 

6 everything is ok after being discharged. That was my first 

	

7 	encounter, meeting 	was on the 6'' of June. 

	

8 	STC: You mentioned the hospitalization from the 2nd  through 

9 the 5th  of June; did you become aware of what the hospitalization 

	

10 	was for? 

	

11 	WIT: Yes, so when 	came to me on the 6 I1  of June, It was 

	

12 	with his mother and she Informed me he had been admitted for, um, 

	

13 	several days of nausea and vomiting and dehydration and had been 

	

14 	in the hospital for several days recovering from that. 

	

15 	STC: In line with his being admitted to the hospital, did 

	

16 	you hear anything febrile seizure? 

	

17 	WIT: I did, and she also mentioned that prior to that 

	

18 	admission, a few days before that she had gone to the emergency 

	

19 	room here at Gerald Champion for what was determined to be a 

	

20 	febrile seizure. 

	

21 	STC: Please explain to the members what a febrile seizure 

	

22 	is. 
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1 	WIT: Yes, basically that Is a seizure brought on by a fever 

	

2 	that is something that Is not fairly common but common in 

3 pediatrics. It occurs in about two percent of kids and it's 

	

4 	typically between the ages of six months and five years. What 

	

5 	happens is, if the kid gets sick with any type of illness, an 

6 upper respiratory infection or sore throat, it causes a rapid rise 

	

7 	in then-  temperature and It can set off a seizure. Um, it doesn't 

	

8 	necessarily mean that there is anything underlying, It just means 

	

9 	some kids are more prone to that than others. 

	

10 	STC: 	When you saw 	 on the 6" of June 2011, can 

	

11 	you explain to the members how he appeared? 

	

12 	WIT: Yes, um so 1111 was a well appearing child when I saw 

	

13 	him on the 6t-' of June, he seemed happy and appropriate. He was 

	

14 	just under 	 old when I saw him, he was a little small 

	

15 	for his age, but again this was the first time I'd seen him so, 

	

16 	you can be small because you have small parents. Or It can be 

	

17 	because of other things but I didn't think too much of that. Um, 

18 but otherwise he seemed happy and interactive with me and seemed 

	

19 	like an appropriate 	 old. 

	

20 	STC: You also eluded to meeting the accused on the 8th  of 

	

21 	June 2011? Can you tell the members how you came to see 111. 

	

22 	 on the 8T h  of June 2011? 
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1 	WIT: Sure, after I'd seen him on the 6 of June, I sent I= 

	

2 	home and said just come back and see me as needed. A couple of 

	

3 	days later I got a call from the emergency room and they told me 

	

4 	they had one of my patients there who they felt needed to be 

	

5 	admitted to the hospital. And when that happens, the doctor on 

6 call, which was me that week, goes in to evaluate the patient to 

	

7 	see if we need to admit them; to take care of them. Sc I went In 

	

8 	about seven o'clock that evening, um, and um, and saw all three of 

	

9 	them there. When I first entered the room - - well prior to 

	

10 	entering the room I did not know who the patient was, I did not 

	

11 	realize it was going to be IIII I just knew it was one of my 

	

12 	patients. Upon entering the room 	was very fussy, was crying, 
III 

13 um, seemed very distraught, but that is not uncommon if a kid is 

	

14 	not feeling well, you would see that with any 	 old that 

	

15 	does not feel well. So I didn't think much of It, I started 

	

16 	asking Airman Kelley and Ms. 	several questions like what 

17 brought you in today and how things have been going since I saw 

	

18 	you a couple days ago, and stuff like that to get a better 

19 understanding of what brought them into the emergency room. I 

	

20 	then proceeded to do my physical exam after I finished talking to 

	

21 	them, and during the physical exam I did note some bruising on the 

	

22 	left side of IIIII face 	When I got to that I kind of stopped 
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1 and asked you know, do you understand, do you know where these 

2 bruises came from; can you tell me what happened there? At that 

3 point, I got a very vague response; you know they just kind of 

	

4 	appeared today, we don't really know what happened. Um, any time 

5 you hear that as a pediatrician in a kid this age it is a little 

6 concerning because you should be able to tell when bruising on the 

	

7 	face or head occurs. Um especially In a kid who is non-ambulatory 

8 or not walking at that point. Sc I went ahead and finished my 

9 physical exam and talked for a few more minutes about what the 

10 plan was going to be for the next day or so. Um I was going to 

	

11 	admit him overnight just to watch. I came back around to the 

12 bruising again and asked are you sure you guys don't know where 

13 this bruising came from. And again, I just got a vague answer 

	

14 	that is just kind of appeared, we just noticed it today, we don't 

15 know where it came from. Sc, um- 

	

16 	SIC: With 	that day, you already said the accused was 

	

17 	there and Tessa Kelley his mother was she present as well? 

	

18 	WIT: She was present as well. 

	

19 	STC: When you saw the bruising, was that something different 

20 than when you saw him on the 6t]  of June? 

	

21 	WIT: Yes, when I saw him on the 6 h  of June, there was no 

	

22 	evidence of bruising on his face. Um, so that was definitely 
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1 something that happened within - - after I had seen him on the 6" 

2 before I saw I= on the 8". 

	

3 	STC: And the bruising itself, did that cause you concerns? 

	

4 	WIT: Yes, it is. It is very concerning. As I stated, in a 

	

5 	child this age, if you have any unexplained bruising around the 

	

6 	facial area, you are definitely concerned that it was not 

	

7 	accidental in origin. Um, as I stated, he was non-ambulatory. 

	

8 	Kids that are up walking around you can expect them to fall and 

	

9 	get some bruising but with that vague response, it definitely 

	

10 	raises red flags In any pediatrician's mind. 

	

11 	STC: Your Honor, I request permission to publish copies of 

	

12 	Prosecution Exhibit 2 to the members. 

	

13 	NJ: You may. 

	

14 	STC 	Showing what's being published to the members to 

	

15 	defenses counsel. Now publishing copies of Prosecution Exhibit 2 

	

16 	to the court members 	Your Honor, may I approach the witness? 

	

17 	MJ: You may. 

	

18 	STC: Showing what's been marked as Prosecution Exhibit 2 to 

	

NM19 	the witness, Captain 	 Could you please take a few moments 

20 to look through those photographs that you have before you. 

	

21 	[Witness reviewing exhibits.] 

22 	STC: Do you recognize those photographs? 

211 

www.sdslaw.us



	

1 	WIT: I do, yes. 

	

2 	STC: Do you recognize the child in the photographs? 

	

3 	WIT: I do, that is IIIII 

	

4 	STC: I would like you to take the members page by page and 

	

5 	describe what is depicted there. I am looking at page one of 

	

6 	Prosecution Exhibit 2 

	

7 	WIT: So, um, it is kind of difficult to see, but you can 

	

8 	see there is two horizontal bruises. One is about four 

	

9 	centimeters in length, the other is about two or three, um and 

10 then there is a third vertical bruise that is closer to his 

	

11 	cheekbone. Those are the three bruises you can see in this 

	

12 	photo. Um, that is very concerning, because it looks like a 

13 handprint 

	

14 	ADC: Objection Your Honor. The trial counsel has failed 

15 to lay an appropriate qualification for the doctor to offer 

16 opinions, which has until now, but he is now going into the 

	

17 	source or causality of the injury and he certainly hasn't been 

	

18 	qualified a doctor to make that determination. 

	

19 	STC: 	Your Honor, the witness doesn't have to be qualified 

20 as an expert to offer an opinion, he has already talked about 

	

IIII21 	he's a pediatrician, he saw 	that night, saw the bruises on 

	

22 	his face 	He can certainly offer any lay opinion about what the 
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1 actual bruise looked like and how it created concerns for him, 

2 because it also goes to his state of mind. 

	

3 	NJ: I will overrule the objection; I think the trial 

	

4 	counsel has laid significant foundation to elicit opinions from 

	

5 	this witness. Trial counsel, you may continue 

	

6 	STC: Thank you Your Honor, Doctor if you could continue 

7 with what you were saying. 

	

8 	WIT: Yes, so as I was saying, this is concerning for a 

9 hand print and basically just looking through the rest of the 

10 pictures, I think it is more of the same, I don't think I need 

	

11 	to go into any more, but like on page four you can see a little 

	

12 	bit of bruising on the inside of his ear. But the main thing 

13 that is concerning to me is the pattern of the bruising and to 

	

14 	go a little bit more into that, as a pediatrician, unfortunately 

15 this is something that we have to deal with more frequently than 

16 we would like to. Um, being board certified, we are definitely 

	

17 	confident in identifying things like this, um, if you go into 

	

18 	any medical textbook on child abuse, and you are looking for a 

	

19 	handprint, this is pretty much the photograph you are going to 

20 see 

	

21 	STC: And Doctor NM I apologize for interrupting, but 

	

22 	you talked about page four showing some bruising to the ear, and 
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1 pages two and three, they appear to be the same bruises as 

	

2 	prior? 

	

3 	WIT: Yes, they are the same bruises like on page one. 

	

4 	STC: Is it fair to say those are close-ups of different 

	

5 	angles of those bruises? 

	

6 	WIT: Yes that is correct. 

	

7 	SIC: Do the photographs accurately depict the bruises you 

8 noted on 	 when you saw him on the ee  of June 2011? 

	

9 	WIT: They do and the only thing I could say, and it could 

	

10 	be a color thing, they were a little darker when I saw him that 

	

11 	evening on the en  and they already had started to clear a little 

12 bit and fade by the time these photos were taken on the .9e  But 

13 again, it could just be the color on the photos, but they were a 

	

14 	little darker than what's depicted here. 

	

15 	SIC: I am retrieving the copy of Prosecution Exhibit 2 

	

16 	from the witness. Dr. 	 did you see 

17 before we get to what was done, did you see 	 again 

	

18 	after the 8in  of June? 

	

19 	WIT: Only when I was taking care of him during the 

	

20 	hospitalization, through the len. 

219 

www.sdslaw.us



	

1 	SIC: Despite not having seen him, did you have the 

	

2 	opportunity to review the photographs that were taken on the 12" 

	

3 	of June 2011? 

	

4 	WIT: Um, I have since that time. Yes. 

	

5 	STC: Your Honor, at this time the government requests 

6 permission to publish copies of Prosecution Exhibit 3 to the 

7 court members 

	

8 	MJ: You may. 

	

9 	SIC: Showing defense what will be published to the 

10 members. Now publishing copies of Prosecution Exhibit 3 to the 

	

11 	court members. Now handing the witness a copy of Prosecution 

	

12 	Exhibit 3. Please take a few moments Dr. 1111111 and look 

13 through these photographs. 

	

14 	[Witness reviewing exhibit.] 

	

15 	SIC: Looking at page one of four, do you recognize the 

16 child in these photographs? 

	

17 	WIT: I do, it is the same child 	That is 111111 

	

18 	SIC: Now flipping through pages two through four, what do 

19 those pictures depict? 

	

20 	WIT: Again, it appears to be the same bruising noted in 

	

21 	the previous photographs. These look a little older or like 

22 these photos were taken a few days later. Um, those of you who 
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1 have kids know, bruises tend to go through stages of different 

	

2 	color before they heal and that's all this appears to be it is 

	

3 	just a bruise that has had several days to progress. 

	

4 	STC: And looking at those photographs, does it appear to 

5 be the same bruises in the same areas that you what you 

	

6 	witnessed on 	 on the 8t]  of June 2011? 

	

7 	WIT: Yes they do. 

	

8 	STC: Retrieving copy of Prosecution Exhibit 3 from the 

	

9 	witness. Captain 	 I'd like to get into now, you already 

	

10 	told the members about seeing the bruising, and asking Airman 

11 Kelley and Tessa Kelley what was going on and getting a vague 

	

12 	answer, what action did you take in response to these things 

13 that were occurring? 

	

14 	WIT: Right, so as I was getting into earlier, when you see 

15 bruising in a child this age and you don't have a good answer, 

16 you are concerned about some non-accidental trauma, so my number 

	

17 	one priority at that point was to make sure the child was safe 

	

18 	so I admitted him to the hospital that night under my service 

19 and got them a room and told the nurses what I was worried about 

	

20 	so they could keep a close eye on things. And then the 

	

21 	following morning, I went back to see 	and see how things 

	

22 	had gone overnight and after I examined him and talked to them, 
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1 	I approached the bruising for a third time and said, can you 

2 guys give me a better idea of where the bruising came from, or 

3 do you have any idea; I got the same response I had the previous 

4 two times, you know, they kind of just appeared yesterday, we 

5 don't know what happened. It was at that point that I informed 

6 the Kelley's that I would have to contact CPS and OSI and CYFE 

7 because of the bruising and it because it was unexplained and I 

8 was obligated to do it with a child of this age, um by law. At 

9 that point when I did that, I noticed a change in Airman 

10 Kelley's demeanor toward me. Up to that point he had been very 

	

11 	forthcoming with trying to be helpful in answering my questions 

12 the previous night in the ER and up to that point that morning. 

13 After I informed them of that, I continued to talk to them for a 

14 few more minutes what was going to happen over the next few days 

15 and he seemed to distance himself a little bit from me and 

16 didn't really want to interact with me anymore I felt. Um, a 

17 nurse came in shortly thereafter and he stepped off to the side 

18 and talked to her for the remainder of my time there that 

19 morning when I was going over what was going to happen next. 

	

20 	STC: And after - - you said that was a change from his 

	

21 	demeanor prior to that point? 

	

22 	WIT: That's correct. 
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1 	STC: Now, after you explained to him what was going to 

2 happen, did you order any sort of tests for 

	

3 	WIT: And to back up, when I admitted him that night, I did 

	

4 	order a skeletal survey which is basically where you take x-rays 

5 of every bone in the body when you are worried about child abuse 

6 to make sure there isn't any underlying fractures that have 

7 happened in the past that you might see evidence of or acute 

	

8 	fractures that you need to take care of right then. Um, I did 

9 order a CT scan of his head, which did not happen until late the 

	

10 	following day but um that is pretty standard protocol especially 

	

11 	with bruising on the face as I stated in a child this age. 

	

12 	STC: When you looked or order a CT scan, what are you 

	

13 	looking for? 

	

14 	WIT: The two things you are looking for are skull 

	

15 	fractures and then any type of inter-cranial bleeding or 

16 bleeding inside the skull cavity. Um, the skull fracture itself 

17 may not be life threatening, but if there is any bleeding 

	

18 	internally seen in that skull cavity it can be potentially life 

19 threatening. So it is important to see that as soon as you can 

	

20 	just in case you need any intervention to be done because of it. 

	

21 	STC: When you say inter-cranial bleeding, is that bleeding 

	

22 	in or on the brain? 
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1 	WIT: Yes, so, um. There are several different layers, 

2 your brain is not right next to the skull, you can think of it 

	

3 	like connected tissue or layers of skin as kind of a barrier 

	

4 	between the brain and skull itself. There are different blood 

5 vessels in those areas and depending on what kind of injury you 

6 have; you can have bleeding in any of those spaces in between 

7 the skull all the way down to the brain. Um, and so depending 

	

8 	on what kind of bleed, you can potentially see if you need to be 

9 more or less concerned about that. 

	

10 	STC: As a pediatrician, what is the concern if there is a 

	

11 	bleed in the brain? 

	

12 	WIT: So any bleed in the brain, respective of where it is 

	

13 	and what level it is, is very concerning. Those can progress to 

	

14 	be potentially life altering or life ending so um, like I 

	

15 	stated, if there is anything there you need to make sure that 

	

16 	you identify it as soon as possible and get them the appropriate 

17 treatment if it is needed. 

	

18 	STC: 	You indicated a CT scan was done the next day, did 

	

19 	it note anything or was there anything on 	CT scan of his 
111111 

20 brain? 

	

21 	WIT: There was, there was a bleed, it was a subdural 

	

22 	hematoma which is one of the three types of bleed you can see, 
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1 when you are talking about differences in intracranial bleeding. 

2 It was pretty much right under the spot where the bruising had 

3 occurred in his temporal area. The thing about subdural bleeds 

4 versus the other two types, in children under two a subdural 

5 bleed three times out of four is due to non-accidental trauma or 

6 abusive head trauma, while as the other two bleeds are due to a 

7 fall from a height or some other type of accidental trauma. And 

8 the reasoning why you see the types of bleeds is because again 

9 of the different blood vessels and the different levels. So 

10 your epidural bleeds, the ones that are accidental are typically 

11 	a fall from a height which is a direct impact versus a subdural 

12 	bleed which is typically due to a rotational thing and so it's 

13 not the impact itself, it is the acceleration of the head around 

14 	its axis, so left to right that causes those bridging veins in 

15 the subdural space to break and give you the subdural bleed. 

16 	SIC: When you noted that 	had a subdural bleed, what 

17 action did you take as a result of the subdural bleed? 

18 	WIT: So as I said, that is a potentially life threatening 

19 thing, so that warrants a pediatric neurosurgeon consult to make 

20 	sure nothing needs to be done surgically to evacuate the blood. 

21 	Um, I tried to accomplish that here but we don't have those 

22 	capabilities in Alamogordo, so the closest place for that to 
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1 occur was in El Paso so at that point I set up the transfer for 

	

2 	to go to El Paso to have that evaluation done 

	

3 	STC: Now, after he was evaluated in El Paso, did it turn 

	

4 	out to be life threatening? 

	

5 	WIT: It was not 

	

6 	STC: Should any of the injuries, is 	remain at this 

7 point, do you have any reason to believe he will suffer any long 

	

8 	term affects from any of his injuries? 

	

9 	WIT: I do not. He's no longer under our care here at this 

	

10 	facility, but to the best of my knowledge he is not suffering 

	

11 	any long term sequelae because of this. 

	

12 	STC 	After IIIIII evaluation in El Paso, did you become 

13 aware of another injury he had suffered? 

	

14 	WIT: I did, in the discharge summary from El Paso which 

15 was 16 June when he was discharged, it was noted that he had a 

16 clavicle fracture as well as the small bleed in his brain. 

	

17 	STC: What is a clavicle fracture? 

	

18 	WIT: So it is a fractured bone in your clavicle, winch Is 

19 this bone right here 

	

20 	[Witness pointing to clavicle bone on himself.] 
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1 	SIC: So, when the witness said this bone right here he put 

	

2 	his left hand on his right collar bone and his left collar bone, 

	

3 	is that accurate? 

	

4 	WIT: Yes that is accurate. 

	

5 	STC: Now, the fractured collar bone, is that life 

6 threatening? 

	

7 	WIT: No, it's not a life threatening injury.  

	

8 	SIC: Despite it not being life threatening, can you 

	

9 	describe some symptoms or pain a child might suffer from an 

	

10 	injury like that? 

	

11 	WIT: So, with any fracture, a child is going to have a 

	

12 	significant amount of pain. With a clavicle fracture, it is not 

	

13 	a weight bearing bone, it is a bone that is used to support your 

	

14 	shoulder girdle so you are going to have a significant amount of 

15 pain for a few days but within a week to ten days, the kid is 

	

16 	going to be using his arm again just like nothing happened. 

17 Kids um, heal very well, so typically a fracture on a non weight 

	

18 	bearing bone is going to completely resolve in five to six 

19 weeks. 

	

20 	STC 	From your understanding, the clavicle fracture that 

21 IIII had, was that a fresh fracture or something that had been 

22 healing? 
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1 	WIT: My understanding is that it was a fresh fracture. 

	

2 	STC: Captain 	 thank you 	That is all I have at 

3 this time Your Honor. 

	

4 	NJ: Defense? 

	

5 	 CROSS-EXAMINATION  

	

6 	Questions by Defense counsel: 

	

7 	ADC: Dr. 	 just a couple of follow up questions, I 

8 want to make sure I have the time line correct in my head. So, 

	

9 	you see 	 on 6 June? 

	

10 	WIT: That's correct. 

	

11 	ADC: And that is a follow up visit because on 30 May 2011 

	

12 	and 2 to 5 June 2011, he went to a hospital correct? 

	

13 	WIT: That is correct. 

	

14 	ADC: On 30 May he went to Gerald Champion and 2 to 5 June 

15 he went to a hospital in El Paso? 

	

16 	WIT: That is correct. 

	

17 	ADC: And both of those things are for the febrile seizure, 

18 the vomiting and diarrhea? 

	

19 	WIT: The 30 May was for the febrile seizure and yes, you 

20 are right the vomiting and diarrhea was for the 2 to 5 June 

	

21 	visit in El Paso. 
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1 	ADC: And you described the febrile seizure as when the 

	

2 	fever spikes too quickly; too high too quickly? 

	

3 	WIT: That is correct yes. 

	

4 	ADC: And some babies it just happens? 

	

5 	WIT: That is correct. 

	

6 	ADC: So these hospital stays were related to this febrile 

	

7 	seizure, vomiting and diarrhea. Did he have a bug or what was 

8 going on? 

	

9 	WIT: Yea, so I think previously before that he had been 

	

10 	seen by another provider in my clinic on the 19 of May for 

	

11 	vomiting and diarrhea, so it is very likely he had a viral 

	

12 	gastroenteritis or stomach bug. 

	

13 	ADC: So, he got sick? 

	

14 	WIT: 	Yes, he got sick. 

	

15 	ADC: And that is the only seizure you saw in the records? 

	

16 	WIT: That is correct. 

	

17 	ADC: It didn't seem to be related to any kind of injury or 

18 abuse? 

	

19 	WIT: No, so a febrile seizure has nothing to do with any 

20 type of trauma. 

	

21 	ADC: Okay, and the CT scan you mentioned that was done on 

	

22 	8 June, that is the one - - 
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1 WIT: It was done on 9 June, 	that is correct. 

2 ADC: That is when you saw the subdural hematoma? 

3 WIT: That 	is correct. 

4 ADC: You reviewed the records for IIIIII stay in the 

5 hospital in El Paso for 2 to 5 June? 

6 WIT: That 	is correct. 

7 ADC: And 2 and 5 June they did a CT scan as well? 

a WIT: That is correct. 

9 ADC: And that one came back negative? 

10 WIT: That is true. 

11 ADC: And what that means is that there is no injury? 

12 WIT: That 	is correct. 

13 ADC: So when you saw him on 6 June you said he looked 

14 good, 	he looked fine? 

15 WIT: That Is correct. 

16 ADC: And then on 8 June you noticed the bruising? 

17 WIT: That Is correct. 

18 ADC: Then you mentioned that you sent him back to El Paso 

19 after you seen him with bruising; 	so he's going to be 	fine? 

20 WIT: Yes. 	I 	believe 	so. 

21 ADC: Thank you very much; 	I 	just wanted to clear that up. 

22 NJ: Trial 	counsel, 	redirect? 
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1 	SIC: No Your Honor. 

	

2 	MJ: Do any of the court members have any questions for 

	

3 	this witness? 

	

4 	[Negative response from court members.] 

	

5 	MJ: No questions from the court members Captain NM 

6 you may step down. 

	

7 	[The witness was excused and departed the court room.] 

	

8 	Trial counsel? 

	

9 	SIC: Sir, at this time the government requests permission 

10 to publish copies of Prosecution Exhibits 5 through 15 to the 

11 members 

	

12 	MJ: You may. 

	

13 	STC: Showing defense what's being published to the members 

	

14 	and also I will be publishing Prosecution Exhibit 1 as well. 

	

15 	MJ: You may. 

	

16 	SIC: Now publishing Prosecution Exhibits 1 and 5 through 

	

17 	15 to the court members 

	

18 	MJ: Members, that Is where we are goIng to stop for the 

19 day. With regard to the prosecution exhibits that were just 

20 published to you, you can start to review those, you can even 

	

21 	take them with you to review if you would like. If you do 

	

22 	decide to take them with you, please keep in mind that this is 
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1 an ongoing proceeding, don't share them with anyone and take 

2 measures to appropriately secure them. Also, it would be 

	

3 	inappropriate to begin to discuss them either among yourselves 

	

4 	or with anyone else because your discussions of the case must be 

	

5 	held until you're together in your closed session deliberations. 

6 Additionally, remember the instructions I gave you earlier not 

7 to discuss the case with anyone, not even among yourselves 

8 Also, I know the internet presents a temptation to do some 

9 independent research, again your decision must be based on the 

10 evidence presented here in court and on my instructions to you 

	

11 	as to the law, so please resist the temptation to do any 

	

12 	independent research on your own 	Are there any questions from 

13 the members before we recess for the evening? 

	

14 	[Negative response from the members.] 

	

15 	MJ: We will be in recess until 0830 tomorrow, counsel we 

16 will reconvene at 0815 tomorrow. We are in recess. 

	

17 	[The court-martial recessed at 1652 hours, 6 November 2012.] 

	

18 	 END OF PAGE 

19 

20 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martral was called to order at 0827 hours, 7 November 

	

3 	2012. All parties were present, the members were present.] 

	

4 	MJ: Please be seated, the court Is called to order. 

	

5 	Trial counsel, you may proceed. 

	

6 	STC: 	Thank you Your Honor. 	At this time, the government 

	

7 	would like the accused guilty plea played for the members. 

	

8 	MJ: Members, what is about to be played back for you is an 

	

9 	inquiry that I held yesterday with the accused. 	During that 

10 inquiry, he was placed under oath and I questioned him to 

	

11 	determine whether he was in fact guilty of the offenses to which 

	

12 	he plead guilty. 	So you will hear that, during the play back, 

13 the court reporter is not able to record what transpires during 

14 the court, so if you have any questions if you would hold those 

15 until the play back is finished and the court reporter gives us 

	

16 	a nod that she is once again in record mode. And it will take a 

17 minute or so to switch over from record to playback, so at this 

18 point you will hear the inquiry of the accused. 

19 

	

20 	[The reporter read the portion of the proceedings between page 

	

21 	22, line 1 and page 39, line 1, at the direction of the military 

	

22 	judge.] 
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1 	 COURT RESUMED  

	

2 	MJ: Members of the court, you may recall at one point in 

3 that inquiry I used the term aggravated sexual assault. That 

	

4 	was entirely a misstatement on my part, there is no indication 

5 or allegation of any sexual offense by the accused. Aggravated 

	

6 	assault is another term for what the accused is charged with 

	

7 	which is assault with a means or force likely to produce death 

8 or grievous bodily harm, but again the statement aggravated 

	

9 	sexual assault was entirely a misstatement on my part 	Trial 

	

10 	counsel, you may proceed. 

	

11 	STC: At this time the government requests permission to 

12 provide to the court president Prosecution Exhibit 4, which 

	

13 	contains the video that was played yesterday in court. 

	

14 	MJ: You may. 

	

15 	STC: Showing defense Prosecution Exhibit 4 and providing 

16 it to the president 

	

17 	MJ: And trial counsel, will the members have facilities in 

	

18 	the deliberation room to be able to play back of that if they 

	

19 	desire to do so? 

	

20 	STC: Yes sir. That was going to be my next comment, we 

	

21 	will make a laptop available to the members should they wish to 

	

22 	view the video along with external speakers as well. 
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1 	MJ: Alright, members if you do make use of the laptop, use 

	

2 	it only for the purpose for playing the video. 

	

3 	STC: Your Honor, at this time the government rests. 

	

4 	MJ: Defense counsel? 

	

5 	ADC 	Sir, the defense would like to request a ten minute 

6 break 

	

7 	MJ: Alright, we will be in recess; let's make it fifteen 

8 after. 

	

9 	[The court-martial recessed at 0902 hours, 7 November 2012.] 

	

10 	 END OF PAGE 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 0915 hours, 7 November 

	

3 	2012 	All parties were present, the members were present.] 

	

4 	MJ: Please be seated, the court is called to order.  

	

5 	Defense counsel you may proceed. 

	

6 	 DEFENSE SENTENCING CASE  

	

7 	ADC: Thank you Your Honor, the defense would like to offer 

	

8 	Defense Exhibits A through M for identification into evidence, 

	

9 	MJ: Alright, you can go ahead and present those to me. 

	

10 	ADC: Sir, the government has already been provided a copy 

	

11 	and I am providing Your Honor a working copy and providing a 

	

12 	copy to the court reporter. 

	

13 	MJ 	You said the government has already been provided a 

14 copy? 

	

15 	ADC: Yes sir. Sir, Defense Exhibit A for identification 

16 is a one-page index of the exhibits; Defense Exhibit B for 

	

17 	identification is a written presentation from Airman Kelley. 

	

18 	MJ: Are B through M as reflected then on Defense Exhibit A 

	

19 	for identification? 

	

20 	ADC: Yes Your Honor.  

	

21 	MJ: Okay, that will be sufficient. So you are offering A 

22 through M at this time? 
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1 	ADC: Yes sir. 

	

2 	MJ: Trial counsel? 

	

3 	STC: Your Honor, the government objects to Defense Exhibit 

	

4 	B through M for identification on the basis of hearsay, 

	

5 	foundation, and authentication. 

	

6 	MJ: Defense counsel? 

	

7 	ADC: At this time Your Honor, the Defense moves to relax 

8 the rules of evidence. 

	

9 	MJ: Rules of evidence will be relaxed as to Defense 

10 Exhibits, there being no further objections, Defense Exhibits A 

11 through M are admitted. 

	

12 	ADC: Thank you Your Honor. At this time, the defense 

	

13 	would like to call Mr. 	 to the stand. 

	

14 	 MR. 

	

15 	was called as a witness by the defense, was sworn, and testified 

	

16 	substantially as follows. 

	

17 	 DIRECT EXAMINATION 

	

18 	Questions by defense counsel: 

	

19 	STC: Can you please state your name. 

	

20 	WIT: 

	

21 	STC 	Where do you currently live? City and state is fine. 

	

22 	WIT: 
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1 	SIC: Could you please spell 	 for us? 

	

2 	WIT: 

	

3 	SIC: And Airman Kelley, he is your son? 

	

4 	WIT: Yes. 

	

5 	ADC: Sir, you are Airman Kelley's father? 

	

6 	WIT: Yes. 

	

7 	ADC: Can you give us a little background for the members so 

	

8 	they can understand who Farman Kelley Is? Uh, are you married? 

	

9 	WIT: Yes I am 

	

10 	ADC: How long have you been married? 

	

11 	WIT: Uh, we've been married thirty three years and we were 

	

12 	together six years before that. We were high school sweethearts. 

	

13 	ADC: Congratulations, that is a beautiful marriage. What is 

	

14 	your wife's name? 

	

15 	WIT: 	 she goes by 

	

16 	ADC: How many kids do you and 	have? 

	

17 	WIT: 

	

18 	ADC: Obviously DevIn is one of them, what is your other 

	

19 	kid's names? 

	

20 	WIT: 

	

21 	ADC 	Can you tell us their ages? 

	

22 	WIT: 
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1 	ADC: How old is Airman Kelley? 

	

2 	WIT: Right now he is 21. 

	

3 	ADC: So, he is the - -? 

	

4 	WIT: 

	

5 	ADC: He is your only son? 

	

6 	WIT: Yes. 

	

7 	ADC: Tell us a little about where you live You mentioned 

	

8 	 is that where Devin grew up? 

	

9 	WIT: Uh yes he was born there, we originally lived in the 

	

10 	city and we decided to move out into the country when he was two 

	

11 	years old; that's when we moved out into the country. 

	

12 	ADC: Tell us about your home there; is it a large parcel of 

13 land? 

	

14 	WIT: Well, it is twenty eight acres, um, when we originally 

	

15 	got it, it was totally raw land and we put our house on the market 

	

16 	and the real estate declined and we figured we'd have time to get 

	

17 	something put together out there and we put our house on the 

	

18 	market and it sold in two weeks, so we had to hurry up and build a 

19 barn and get some road, septic, and electric and phone in. 

	

20 	ADO: So, twenty eight acres is a lot of land, do you have 

	

21 	animals or a farm? 
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1 	WIT: Yes, we have cows and horses and at one point we had 

	

2 	guineas; which Is a type of wild chicken. We had cats, dogs, and 

3 whatever stray shows up. 

	

4 	ADC: Tell the members a little bit about Devin as a child; 

5 was he involved there with the animals or farming? 

	

6 	WIT: Well, course he was two years old when we first moved 

	

7 	out there and you know we had to live in the barn and pop up for 

	

8 	the first couple years while we - - my wife and I decided to build 

	

9 	our house ourselves and so we lived In the pop up with him and his 

	

10 	older sister; to them it was a great adventure, camping. Mom and 

	

11 	Dad didn't necessarily see it that way. He grew up exploring the 

	

12 	woods if you will, you know helping me with the cows and horses 

	

13 	and of course we've always had dogs and cats. 

	

14 	ADC: And was he good with the animals? 

	

15 	WIT: Very good, In fact as a two year old, when we moved out 

16 there we had a momma cat pregnant and she gave birth In the back 

	

17 	and so at two years old he was helping us take care of five Cr six 

	

18 	baby kittens. He always had a natural attraction to animals and 

	

19 	loving and caring with them. I remember even in high school, I 

20 was looking at family pictures recently, and I saw a picture of 

	

21 	him when he was in high school we had just had a baby calf and you 

	

22 	know the cord was still sticking out and he was out there helping 
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1 me check her over and make sure everything was okay. Since he and 

2 I were the ones who always worked with the outdoor animals the 

3 most, the momma cows were never really worried about us, they 

4 would let us get in and touch the calf and check them out and play 

5 with them and things like that. 

	

6 	ADC: Tell us a little about Devin's relationship with his 

	

7 	siblings. How was he with his younger sister? 

	

8 	WIT: Well, with his youngest sister, he was bubba. He doted 

	

9 	over her. And you know, I remember I= taking her out walking and 

10 he would say, "now that is a cactus, that will hurt, that's a 

	

11 	sticker," you know. Anything she wanted, he would give to her. 

	

12 	If she wanted his piece of pizza or his piece of cake, you know, 

	

13 	he gladly gave it to her.  

	

14 	[Witness crying.] 

	

15 	ADC: SIT-, can you tell us what kind of activities Airman 

16 Kelley was involved in when he was a kid. 

	

17 	WIT: Well, I mean, he was my little buddy and we did 

	

18 	everything together. We are a very active outdoor kind of family 

	

19 	so we did all sorts of hiking and going through the trees on our 

20 property looking for ancient artifacts and exploring. I would 

	

21 	hide old rusty horse shoes and let him find them. He got, as a 

	

22 	young kid, we got involved in cub scouts and he went through cub 
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1 	scouts and up through the ranks Into boy scouts. He played flag 

	

2 	football as a young kid. At our school, the high school seniors 

	

3 	on the football team coach the little kids flag football so it's a 

4 great interaction between the older teenage boys and mentoring the 

5 younger boys and he did that every year that you can; four years 

	

6 	in a row. 

	

7 	ADC: You mentioned as part of the scouts, the scouts are in 

	

8 	a way similar to the military with their discipline, tell us about 

	

9 	how Airman Kelley functioned In that environment. 

	

10 	WIT: Well, I mean, Devin, we've had a lot of exposure to 

11 military in our family. Uh, my dad was in the Corps, my brother 

	

12 	and I were in the Corps, and his uncle 1111. was in the Corps. 

	

13 	His uncle 1111 was in ROTC in Florida and went into the Army, so 

	

14 	Devin has been around a lot of military stuff all of his life and 

	

15 	so scouts was kind of a natural thing for him. After couple 

	

16 	years, they couldn't get enough volunteers from the fathers, so I 

17 volunteered to be one of the den dads and you can see the little 

	

18 	kids, they don't care if then-  uniform is dirty Cr untucked or 

19 patches coming off, but when you look back at all the pictures, 

	

20 	Devin was always very meticulous and made sure his shirt was 

	

21 	tucked in and his badges he wanted to earn everything to get all 

	

22 	of the arrows and things like that. When he moved on, he liked 
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1 doing the cars, the soapbox derby, and all of that together. And 

2 he transitioned In Wehelos and I don't know If you are all 

	

3 	familiar with that, but he did the arrow of light. There is only 

4 two of the boys that stayed with it and Devin earned every stripe 

5 he could and then he was the only one who transitioned into boy 

	

6 	scouts. 

	

7 	ADC: And, leading into the Air Force, how did it make you 

	

8 	feel when he decided to join the Art-  Force? 

	

9 	WIT: You know It made me very proud. Can I have a minute? 

	

10 	[Witness crying.] Um, my dad had served in the Air Force in the 

	

11 	Korean War and um, you know as a boy I wanted to play Army stuff 

	

12 	and get into his patches and uniform and all that, and I remember 

	

13 	he had a duffel bag that was shipped back after his tour from 

	

14 	Japan and it had a lock on it. As a little kid, you know I wanted 

15 to get Into dad's cool stuff and the answer was always, I don't 

	

16 	know where the key Is. I tore apart the house looking for the key 

	

17 	and never found It and begged him to let me open the lock and he 

	

18 	said no. Well, when Devin was young, my dad was much older then, 

	

19 	and you know, he brought the duffel bag out and told Devin, 

	

20 	still don't have the key, but we are going to bust this open for 

	

21 	you." Devin wanted to get in and play with that kind of stuff, so 

	

22 	after fifty years of being in a duffel bag, I got to watch my son 
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1 pull out his grand dad's Air Force stuff. Sc, you know when he 

2 decided to go Into the Art-  Force It was a very meaningful thing to 

3 me. Unfortunately my dad didn't get to live to see it but - 

	

4 	it's hard. 

	

5 	ADC: I will give you a moment. Sir, obviously these are 

	

6 	unfortunate circumstances to be telling this story to the members. 

	

7 	I just want to get a little bit of background, tell us a hit about 

	

8 	his relationship with his ex-wife Tessa 	Tell me how this 

	

9 	started, had they dated? 

	

10 	WIT: Well, as I understand It, we never really knew her 

	

11 	before, but I understand it they worked together at a fast food 

	

12 	place the summer after Devin's junior year in high school. We 

	

13 	didn't know her and then when Devin was in his tech school in 

	

14 	Richmond, I understand they started texting and emailing and then 

15 when he finished up with tech school, I flew up to Washington to 

	

16 	drive back with him. We went and met his 	that was working 

17 up there and did some of the sights and all that and then drove 

	

18 	hack 	Sc I think he had a couple weeks before he had to report 

	

19 	here and he had told us that he was going to see an old friend of 

	

20 	his and that she had a little baby and everything, but we really 

	

21 	didn't know anything. Um, they chose to get married. We didn't 

	

22 	know about it until afterwards. 
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1 	ADC: Did you attend the proceedings? 

	

2 	WIT: No we didn't; we didn't know about it at all 	And 

	

3 	Devin told me that he didn't talk to me because he knew what I 

	

4 	would say. 

	

5 	ADC: What would you have said? 

	

6 	WIT: Well, his mother and I were together for six years 

	

7 	through high school and college and It allowed us to go through a 

	

8 	lot of the growing pains that relationships have at a young age 

	

9 	and we both agreed we wouldn't get married until we both got Our 

	

10 	degrees. His mother and I are incredibly close; we are each 

	

11 	other's best friend and after all these years, almost 40 years of 

	

12 	being together, we still like each other. We get to work together 

	

13 	each day with each other and right now she's back at home with 

	

14 	Devin's younger sister in school. It is very difficult for us as 

	

15 	it has been this last year being apart so much and trying to help 

16 both Devin and Tessa and everything that's been going on. Sc, 

	

17 	when we found out they were married, we said okay Tessa Is going 

18 to he part of our family and we opened our arms up and I became 

	

1111 19 	gramps to 	and my wife became Grammy and we tried to be there 

	

20 	for them and help them and everything because we knew that Devin 

	

NUM21 	was barely twenty years old and Tessa I believe was 	 with 

	

22 	a young baby. We knew it was not going to be easy. They were 
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1 both, he wouldn't want me to say this because he doesn't think 

2 this way, but to me he was still a kid and certainly at age twenty 

3 to jump in the middle of you know, a young wife and kid and moving 

	

4 	away from home for the first time and trying to establish a life 

5 and career; we knew it would be tough. 

	

6 	ADC: Safe to say, you didn't think the two of them were 

	

7 	ready to be - - 

	

8 	WIT: No, neither of them were really ready to be married, 

9 let alone in a situation like they were with a young child and 

	

10 	trying to start a career and her 	 and you 

	

11 	know, not having a driver's license; it was going to be a tough 

	

12 	road to hoe. We tried to pitch in and put our arms around her and 

13 be inclusive of her into our family. 

	

14 	ADC: Before the events we've discussed so far in this court 

	

15 	martial, did you and your wife spend much time with DevIn and 

16 Tessa and 

	

17 	WIT: Well, of course, they got married and were only here a 

	

18 	month and half Cr whatever, um, and my wife and I both grew up In 

	

19 	El Paso and so we've had a family connection since the 1940's to 

	

20 	Ruidoso. And so we had a place up here and so when they got out 

	

21 	here I told my wife, we were planning to come and stay for summer 

	

22 	anyways, and I told my wife that I was going to leave early and go 
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1 	up there. Devin, Tessa, and 	had all been trading this flu 

	

2 	hug around each other for almost a month and I remember Devin had 

	

3 	to go to the hospital and have IVs for fluids. So, I told my wife 

	

4 	that since 1111 wasn't out of school yet, but I am going to go 

	

5 	early and try to help and be there and you guys follow up when 

	

6 	gets out of school. So I came up here and they came up to 
III 

	

7 	the cabin and Devin wanted to take Tessa to go do the girlie 

	

8 	touristy thing downtown and I said I will watch 	 and I 

9 played together the afternoon and then of course, they went home 

	

10 	and transferred the hug to me and then I transferred It to my 

	

11 	family. But we spent that time and happened to transpired we were 

	

12 	still up there and the pictures of 1111 that you see there, that 

	

13 	is actually my wife holding IN You can't see her face, but 

	

14 	that is actually her holding and comforting baby IN 

	

15 	ADC: Mr. 	 I have here Prosecution Exhibit 2, Is that 

16 what you are talking about? 

	

17 	WIT: Yes, that Is my wife. So, we were there trying to be 

	

18 	whatever help or comfort we could be, In fact out of everyone 

	

19 	besides Devin and Tessa, my wife and I were there the most out of 

	

20 	everyone. We made the decision to not force our daughter to be 

	

21 	stuck here in the middle of it so we transferred back and forth 

	

22 	and traded out every minute of hospital time; either my wife or I 
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1 was there. We would trade keys In the airport and say well, I'm 

2 parked here and all that. We did all of that all last summer um, 

3 coming up being there for Devin and Tessa and trying to help them 

4 and work through everything, be supportive and nurturing and 

5 everything as much as we could because we knew it would be tough 

	

6 	for them. 

	

7 	ADC: Safe to say that you love 

	

8 	WIT: I know he Is not my blood, baby 	was our first 

	

9 	grandhaby and we knew It was going to he tough. And you know we 

	

10 	literally took him In and didn't think about If he was someone 

	

11 	else's blood or not, he was my son's son. I remember Devin 

	

12 	telling me that he was so proud. He said I am going to do 11. 

	

13 	like you did me and teach him everything. I am going to teach him 

	

14 	how to ride horses, how to ski, how to skateboard, go camping; we 

	

15 	are going to all of that just like you did with me. I was just - 

	

16 	[Witness crying] 

	

17 	ADC: Is 1111 with Tessa now? 

	

18 	WIT: No, it is my understanding that he is - - 

	

19 	STC: Objection Your Honor, may we have a 39(a) session? 

	

20 	NJ: 	Members I am going to ask that you depart for the 

21 moment and we will take up something outside your presence 

	

22 	[The court-martial recessed at 0937 hours, 7 November 2012.] 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 0937 hours, 7 

3 November 2012. The parties were present, the members were 

4 absent.] 

	

5 	[The witness, Mr 	 remained on the stand.] 

	

6 	MJ: Please be seated, the Article 39(a) session is called 

	

7 	to order. Trial counsel do you want the witness still on the 

8 stand? 

	

9 	STC 	We don't have a problem with that sir.  

	

10 	NJ: Alright, why don't I go ahead and hear the answer and 

	

11 	we can go from there. Sir, if you could just answer the 

12 question. 

	

13 	WIT: It is my understanding, no. He is with his 

	

14 	 now and I don't know the legal stuff, but he's not with 

	

15 	her, 	 ; it's my 

16 understanding. 

	

17 	NJ: Trial counsel? 

	

18 	STC: Your Honor, the government's position is that this is 

19 not any mitigation for the accused actions In this case, It 

20 doesn't extenuate his crime. Whether or not Tessa Kelley has 

	

21 	 and 

	

22 	certainly under M.R.E 403, we believe the prejudice of that 
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1 evidence certainly outweighs any probative value because again 

2 there is no probative value in the government's estimation to 

3 the extenuation or mitigation of the accused crimes. 

	

4 	NJ: What is the unfair prejudice? 

	

5 	STC: Your Honor, we believe that this will at least paint 

	

6 	in the eyes of the members is that Tessa Kelley - - as 

1 negatively on Tessa Kelley, and 

and again the probative value there we don't 

9 believe - - and also confusion of the issues. The issue here is 

	

10 	not where 	is now or who has 	 , the 

	

11 	issue is what in this case extenuates or mitigates the accused 

	

12 	crimes as proper sentencing evidence. 

	

13 	NJ: Defense counsel? 

	

14 	ADC: Your Honor, this is certainly proper mitigating 

	

15 	sentencing evidence 	It goes specifically to the protection of 

	

16 	society; I mean, 	is one of the victims in this case and 

	

17 	it's important to show that he has been taken out of this 

	

18 	situation and not hurt anymore 	Specific (inaudible) Airman 

	

19 	Kelley will not be hurting 1111 again and these are all very 

	

20 	important principles and facts that go to the principles of 

	

21 	sentencing that will allow the members to understand that hey 

	

22 	this is not someone who is going to get 1111 back and - - 
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1 MJ: 	Alright. 	Defense counsel, 	do you intend to go any 

2 further down the road? 

3 ADC: 	No 	sir. 

4 NJ: 	The objection is overruled, 	bailiff you can bring the 

5 members back in. 

6 [The Article 	39(a) 	session closed at 	0939 hours, 	7 November 

7 2012.] 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 0940 hours, 7 November 

	

3 	2012 	All parties were present, the members were present.] 

	

4 	[The witness, Mr 	 remained on the stand.] 

	

5 	NJ: Please be seated, the court is called to order. 

	

6 	Defense counsel, you may continue 

	

7 	ADC: Thank you. 

	

8 	MJ: Members, just for your information, I overruled the 

	

9 	objection 	Defense counsel, you may proceed 

	

10 	ADC: Sir, before the objection I asked you if 	was 

	

11 	with Tessa. And? 

	

12 	WIT: Uh, what I answered and said no, I understand he is 

13 with 

	

14 	I'm not sure the legal part of it, but - - 

	

15 	ADC: And, Airman Kelley and Tessa are not married anymore? 

	

16 	WIT: It's my understanding that Devin signed the papers 

	

17 	back in May, but it's my understanding on October 17 Cr 

	

18 	something from what I saw. 

	

19 	ADC: Now sir, one of the reasons that you are here is to 

20 tell the members how their sentence will affect Devin and help 

	

21 	them reach an appropriate sentence, so tell the members what 
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1 Devin has to go back to after he serves out his sentence. Does 

2 he have a home to go back to? 

	

3 	WIT: Absolutely. We are a close family, extended family 

	

4 	all in central Texas and we spent holidays doing river walk in 

5 San Antonio where extended family from all over comes over and 

6 everybody is looking forward for Devin to be able to do those 

	

7 	things again and Easter too. Devin absolutely has a home to 

	

8 	come back too to make sure we get him moving on with the rest of 

9 his life as best as he can given the nature of all of this. 

	

10 	ADC: Sir, tell the members, is he ever going to do 

	

11 	anything like this again? 

	

12 	STC: Objection, calls for speculation. 

	

13 	NJ: Overruled 

	

14 	WIT: Devin is my only son, and I've been very proud of his 

	

15 	accomplishments in life 	Devin didn't have to make that video 

	

16 	and we wouldn't be here 	Devin would be going on with his life. 

17 But, we are Aggies and we live by the Aggie code and Devin was 

	

18 	raised with honor and integrity. And he could have skipped all 

	

19 	that but he didn't. I know my son better than anyone else in 

20 this world and there is absolutely no question, no doubt in my 

21 mind whatsoever, that he understands there is no such thing as 

	

22 	excuses; no matter how sick you are. No matter how strenuous or 
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1 how much stress you are under, there is no excuses from crossing 

2 the line. And he understands his mistake. I've spent a lot of 

3 time visiting with him and we've been making the six hundred 

4 mile trip, my wife and I both for a year and half now. And, I 

5 spent a lot of time with him and I know Devin has grown and I 

	

6 	know he has learned from this. His faith is so much stronger 

7 than mine. Um, there is no doubt whatsoever in my mind, that as 

8 a man, he knows what's happened, knows there are consequences 

9 and he is going to move forward one way or another without a 

10 doubt. 

	

11 	ADC 	Thank you sir. 

	

12 	MJ: Trial counsel? 

	

13 	STC 	The government has no cross examination for this 

14 witness. 

	

15 	MJ: Court members, any questions for Mr. 

	

16 	[Negative response by all members.] 

	

17 	MJ: No questions then, Mr. 	 you may step down. 

	

18 	[The witness was excused and returned to his seat in the 

19 gallery.] 

	

20 	Defense counsel? 

	

21 	ADC: Sir, at this time we would like to publish the 

	

22 	defense exhibits to the members. 
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1 	MJ: Alright, counsel I notice that the copy I've been 

2 provided does not have B, so if we could just make sure that 

	

3 	Defense Exhibit B is in that packet. 

	

4 	ADC: Yes sir. The packages certainly do and I will 

5 provide you a copy. 

	

6 	MJ: Thank you, you may publish. 

	

7 	SIC: Your Honor, if I could just take a look at what he is 

	

8 	going to provide to the members. 

	

9 	ADC: I am showing a copy of the defense exhibits to the 

	

10 	government, and am providing a copy to the members and 

11 president. 

	

12 	[Defense counsel handed exhibits to members.] 

	

13 	MJ: Defense counsel? 

	

14 	ADC: Sir, with that the defense rests. 

	

15 	MJ: Trial counsel, any rebuttal? 

	

16 	SIC: No Your Honor.  

	

17 	MJ: Members you now have heard all the evidence In the 

	

18 	case, at this time I will need to have a brief session with 

	

19 	counsel to go over the instructions I will give you. During 

20 that time, you can begin to review the documents you have before 

	

21 	you. But it is still premature to begin your discussions. So 

22 with that, the members may return to the deliberation room. 
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1 	[The court-martial recessed at 0946 hours, 7 November 2012.] 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 0946 hours, 7 

3 November 2012. All parties were present, the members were 

4 absent.] 

	

5 	NJ: This Article 39a session is called to order. Airman 

6 Kelley, you did not testify or provide a verbal unsworn 

	

7 	statement to the members that is certainly your right, I just 

8 want to assure that was your personal decision not to testify or 

9 to make a verbal statement. Was that your decision? 

	

10 	ACC: Yes sir.  

	

11 	NJ: Counsel, during our last recess, I gave each side a 

	

12 	copy of Appellate Exhibit XIII, which are the written 

	

13 	instructions which I intend to give. Have counsel had the 

	

14 	opportunity to review those or would you prefer a brief recess 

15 to go over those? 

	

16 
	

STC: Sir, the government has had the opportunity to review 

17 them 

	

18 
	

SDC: We have too sir. 

	

19 
	

NJ: Any objections? 

	

20 	STC 	No Your Honor. 

	

21 	SDC 	No Your Honor.  

	

22 	NJ: Any request for additional instructions? 
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1 	SIC: Not from the government Your Honor. 

2 	SDC: No sir.  

3 	NJ: Are we ready to bring in the members then? 

4 	STC: Can we take a brief comfort break sir? 

5 	NJ: Yes, we will take ten minutes 	We will back on the 

6 	record at 1000. 

7 	[The Article 39(a) closed at 0948 hours, 7 November 2012.] 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 1000 hours, 7 November 

	

3 	2012 	All parties were present, the members were present.] 

	

4 	MJ: Please be seated, the court is called to order. 

5 Members of the court, I am about to instruct you on the law you 

6 must follow when you close to deliberate and vote on the 

	

7 	sentence. I will provide these instructions to you in writing, 

	

8 	so I ask that you simply listen to them at this point and not 

	

9 	attempt to write them verbatim, although you are free to take 

10 notes as you see fit. I will first instruct you on the law 

	

11 	applicable to the charges before you, then I will provide you 

	

12 	procedural instructions on conducting your deliberations and 

13 voting. Shortly after you close for deliberations, I will have 

	

14 	the bailiff bring you the written instructions after I have 

	

15 	corrected any typographical errors I find as I read them to you. 

16 Does any members have any questions before I begin? 

	

17 	[Negative response from all members.] 

	

18 	 JUDGE'S SENTENCING INSTRUCTIONS  

	

19 	MJ: No questions from the court members. Members of the 

20 court, you are about to deliberate and vote on the sentence in 

	

21 	this case. It is the duty of each member to vote for a proper 

	

22 	sentence for the offenses of which the accused has been found 
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1 guilty. Your determination of the kind and amount of 

2 punishment, if any, is a grave responsibility requiring the 

3 exercise of wise discretion. Although you must give due 

	

4 	consideration to all matters in mitigation and extenuation, as 

5 well as to those in aggravation, you must bear in mind that the 

6 accused is to be sentenced only for the offenses of which he has 

7 been found guilty. 

	

8 	You must not adjudge an excessive sentence in reliance upon 

9 possible mitigating action by the convening or higher authority. 

10 A single sentence shall be adjudged for all offenses of which 

	

11 	the accused has been found guilty. The maximum punishment that 

12 may be adjudged in this case is: 

	

13 	a Reduction to the grade of E-1; 

	

14 	b Forfeiture of all pay and allowances; 

	

15 	c Confinement for 5 years and 6 months; and 

	

16 	d. A dishonorable discharge. 

	

17 	The maximum punishment is a ceiling on your discretion 	You are 

	

18 	at liberty to arrive at any lesser legal sentence. In adjudging 

	

19 	a sentence, you are restricted to the kinds of punishment which 

	

20 	I will now describe or you may adjudge no punishment. There are 

	

21 	several matters which you should consider in determining an 

	

22 	appropriate sentence. You should bear in mind that our society 
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1 recognizes five principal reasons for the sentence of those who 

2 violate the law. They are rehabilitation of the wrongdoer, 

3 punishment of the wrongdoer, protection of society from the 

4 wrongdoer, preservation of good order and discipline in the 

5 military, and deterrence of the wrongdoer and those who know of 

6 his crimes and his sentence from committing the same or similar 

	

7 	offenses. The weight to be given any or all of these reasons, 

	

8 	along with all other sentencing matters in this case, rests 

	

9 	solely within your discretion. 

10 Types of Punishment; this court may adjudge a reprimand, being 

	

11 	in the nature of a censure. The court shall not specify the 

12 terms or wording of any adjudged reprimand. 

	

13 	This court may adjudge reduction to the lowest or any 

	

14 	intermediate enlisted grade, either alone or in connection with 

	

15 	any other kind of punishment within the maximum limitation 	A 

	

16 	reduction carries both the loss of military status and the 

17 incidents thereof and results in a corresponding reduction of 

18 military pay. You should designate only the pay grade to which 

19 the accused is to be reduced, for example, E-2. 

	

20 	This court may adjudge restriction to limits for a maximum 

	

21 	period not exceeding two months. For such a penalty, it is 

	

22 	necessary for the court to specify the limits of the restriction 
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1 	and the period it is to run. Restriction to limits will not 

2 exempt an accused from any assigned military duty. 

	

3 	This court may sentence the accused to hard labor without 

	

4 	confinement for a maximum period not exceeding three months. 

	

5 	Such hard labor would be performed in addition to other military 

6 duties which would normally be assigned. In the usual course of 

7 business, the immediate commanding officer assigns the amount 

8 and character of the hard labor to be performed. 

	

9 	As I have already indicated, this court may sentence the 

10 accused to confinement for a maximum of 5 years and 6 months. A 

	

11 	sentence to confinement should be adjudged in either full days, 

	

12 	full months, or full years; fractions should not be employed. 

	

13 	In determining an appropriate sentence in this case, you 

	

14 	should consider that the accused has spent 152 days in pretrial 

15 confinement. If you adjudge confinement as part of your 

16 sentence, the days the accused spent in pretrial confinement 

	

17 	will be credited against any sentence to confinement you may 

	

18 	adjudge. This credit will be given by the authorities at the 

	

19 	correctional facility where the accused is sent to serve his 

	

20 	confinement, and will be given on a day for day basis. 

	

21 	This court may sentence the accused to forfeit all pay and 

	

22 	allowances. A forfeiture is a financial penalty which deprives 
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1 an accused of military pay as it accrues. In determining the 

	

2 	amount of forfeiture, if any, the court should consider the 

	

3 	implications to the accused of such a loss of income. Unless a 

	

4 	total forfeiture is adjudged, a sentence to forfeiture should 

5 include an express statement of a whole dollar amount to be 

6 forfeited each month and the number of months the forfeiture is 

7 to continue. The accused is in pay grade E-3 with over 2 years 

	

8 	of service, the total basic pay being $1,868.10 per month. 

	

9 	If reduced to the grade of E-2 the accused's total basic 

10 pay would he $ 1,671.00. If reduced to the grade of E-1 the 

	

11 	accused's total basic pay would be $ 1,491.00. This court may 

	

12 	adjudge any forfeiture up to and including forfeiture of all pay 

	

13 	and allowances. 

	

14 	Any sentence which includes either confinement for more 

15 than six months or some amount of confinement along with a 

16 punitive discharge will require the accused, by operation of 

	

17 	law, to forfeit all pay and allowances during the period of 

	

18 	confinement 	However, if the court wishes to adjudge any 

	

19 	forfeitures of pay and/or pay and allowances, the court should 

20 explicitly state the forfeiture as a separate element of the 

21 sentence. 
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1 	The stigma of a punitive discharge is commonly recognized 

	

2 	by our society. A punitive discharge will place limitations on 

3 employment opportunities and will deny the accused other 

	

4 	advantages which are enjoyed by one whose discharge 

5 characterization indicates that he has served honorably. A 

6 punitive discharge will affect an accused's future with regard 

7 to his legal rights, economic opportunities, and social 

8 acceptability. This court may adjudge either a dishonorable 

9 discharge or a bad conduct discharge. Such a discharge deprives 

10 one of substantially all benefits administered by the Department 

	

11 	of Veterans Affairs and the Air Force establishment. A 

	

12 	dishonorable discharge should be reserved for those who, in the 

	

13 	opinion of the court, should be separated under conditions of 

	

14 	dishonor after conviction of serious offenses of a civil or 

15 military nature warranting such severe punishment. A bad 

16 conduct discharge is a severe punishment, although less severe 

	

17 	than a dishonorable discharge, and may be adjudged for one who 

18 in the discretion of the court warrants severe punishment for 

19 bad conduct even though such bad conduct may not include the 

	

20 	commission of serious offenses of a military or civil nature. 

	

21 	Finally, if you wish, this court may sentence the accused 

	

22 	to no punishment. 
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1 	In determining the sentence, you should consider all the 

	

2 	facts and circumstances of the offenses of which the accused has 

3 been convicted and all matters concerning the accused. Thus, 

	

4 	you should consider the accused's background, his character, his 

	

5 	service record, the duration and character of the accused's 

	

6 	pretrial confinement, all matters in extenuation and mitigation, 

7 and any other evidence he presented. You should also consider 

	

8 	any matters in aggravation 

	

9 	A plea of guilty is a matter in mitigation which must he 

10 considered along with all other facts and circumstances of the 

	

11 	case. Time, effort, and expense to the government have been 

	

12 	saved by a plea of guilty. Such a plea may be the first step 

13 towards rehabilitation. 

	

14 	During argument, counsel may recommend that you consider a 

	

15 	specific sentence in this case 	You are advised that the 

16 arguments of counsel and their recommendations are only then- 

	

17 	individual suggestions and may not he considered as the 

18 recommendation or opinion of anyone other than such counsel. 

	

19 	NJ: Trial counsel, you may present argument. 

	

20 	 GOVERNMENT SENTENCING ARGUMENT  

	

21 	ATC: You heard discussion this morning from the accused's 

	

22 	father that he was raised under the principles of honor and 
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1 integrity, though what happened over the past year of abuse of a 

	

2 	 old and his own wife, that keep in mind that before 

3 that he was raised under principles of honor and integrity. He 

	

4 	would have you believe that this was a mistake, this was not a 

5 mistake. This was twelve months of abuse to a defenseless child 

6 who could not even speak for himself. In the words of the 

7 accused in the video you saw yesterday, "the whole world is 

	

8 	going to know, I'm a child beater. I am a wife beater." 

9 Members keep in mind everything you've seen in the court today 

10 and yesterday and the video he recorded back in April, the 

	

11 	emotion, the profession that this is the worst mistake I ever 

	

12 	made, the tears, keep in mind there was a 	 old child on 

	

13 	June 8t-', 2011 so sick that he needed to be taken to the 

	

14 	emergency room. Crying, vomiting, 	 old; he gets 

	

15 	frustrated with him while trying to dress him and take him to 

16 the hospital; what does he do? He slaps him across the face so 

	

17 	hard that it leaves bruises on his cheek. He slaps this child 

18 with such force that he causes bleeding on the brain. He pushes 

	

19 	him, a child that can't even walk, lands on his shoulder, flips 

	

20 	over and breaks his collarbone. Was this all in one day? No. 

	

21 	When did he arrive at Holloman Air Force Base, April of 2011. 
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1 Read in the stipulation of fact, he abused that child from April 

	

2 	of 2011 till June of 2011. 

	

3 	SDC: Sir, we object to the statement of facts; that is the 

	

4 	charged time frame. I believe the care inquiry the members 

5 heard, there were two occasions in which he's been found guilty, 

	

6 	that is the divers, so that is the objection sir. 

	

7 	MJ: Members, arguments of counsel are not evidence. You 

	

8 	are the final arbiters of what the evidence in the case is, so I 

	

9 	invite you to look over the evidence very carefully and make 

10 your determination of what the facts are. Trial counsel, you 

	

11 	may continue. 

	

12 	ATC: Consider that the last day that the 	 old 

13 baby lived in the same home as the accused, the last day, what 

	

14 	did he do; he slapped him. This isn't something that he's 

15 voluntarily brought under control himself, this is Dr. 

	

16 	Keep in mind that at the hospital you heard mention of a video, 

	

17 	as his dad mentioned, his father clearly loves him. A father 

	

18 	that clearly raised him with every chance to succeed in life, 

	

19 	consider that back in June when the injuries were fresh and Dr. 

20 IIIIIIII asked him where did the bruises come from; "I don't 

	

21 	know, they just appeared." Listen to the date in the video, 

	

22 	when did he make the video confession? April 2012, IIIIII taken 
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1 into the custody of the state back in June. Did he have to make 

2 the video, no, he did not. Go ahead and give him credit for 

3 that. But he didn't have to lie to Dr AIM either. Three 

	

4 	times Dr. 1111111 asked him, and three times 	don't know, it 

	

5 	just appeared." And what happened after the baby was taken out 

6 of the home? He turns his aggression to the only other person 

	

7 	living in the home, his wife. You heard him say that this is 

	

8 	the "worst mistake of his life;" beating 	was the worst 

9 mistake of his life. Less than three weeks later he gets mad at 

	

10 	Tessa Kelley, wraps his hands around her throat and chokes her 

	

11 	for how long? [Counsel timed on his watch and paced in front of 

12 members.] 

	

13 	ATC: At least fifteen seconds, and confesses "worst 

14 mistake of my life and I will never hurt anyone again." Three 

	

15 	weeks after he'd already forgot the harm he did to baby 

16 And members take that into consideration when you decide how to 

	

17 	balance mercy and justice in this case. Keep in mind that when 

18 • was crying, when he needed comfort, love, and empathy, he 
19 	got slapped. And taking all things into consideration, 

20 	everything you've heard, the fact that he has come in here and 

21 	plead guilty, that he has saved the government time and money 

22 	from having to litigate an entire trial, he has saved Tessa 
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1 	 from having to re-live her experience on the witness 

	

2 	stand 	But also the fact that he is the reason that we are 

	

3 	here. An appropriate sentence, first the maximum you heard what 

	

4 	the judge say what the maximum was. Reduction to El, total 

	

5 	forfeitures of all pay, confinement five years six months, and a 

6 dishonorable discharge. An appropriate sentence is a reduction 

7 to El, four years of confinement, and a bad conduct discharge. 

8 Now let's go through those 

	

9 	Reduction to El, that is easy. Take both of those stripes. 

10 We don't let people wear stripes that beat children and that 

	

11 	beat their spouses 	If you want it to be symbolic, take a 

	

12 	stripe for each of the victims. No one should have to look up 

13 to him, nobody. He attacked the defenseless. Confinement, the 

14 maximum is five years six months, we are asking for four. Now 

	

15 	you might be thinking, four years isn't enough for what he's 

	

16 	done, the pictures, look at what he did to 	a broken bone, 

	

17 	bleeding on the brain, choking his wife, pulling her hair with 

	

18 	such force that it comes out in clumps; four years isn't enough. 

	

19 	You also might be thinking Dr. 11111111 also said that there is 

	

20 	no permanent damage to 1111 thankfully. But he doesn't get 

	

21 	credit for that. He doesn't get credit for the fact that even 

22 though he says that he shook him and he watched his eyes roll 
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1 back in the back of his head, that he broke his collar bone and 

2 he caused a bleeding on the brain that could result in death; he 

3 doesn't get credit for that. If you want to credit divine 

	

4 	inspiration, modern medicine, pure dumb luck, but don't give him 

5 credit for the fact that the ten month old boy will have no 

6 permanent physical disability. You may also consider that he is 

7 going to have a federal conviction, is that enough? Think, 

	

8 	someone goes into a national park and litters, federal 

	

9 	conviction 	Someone murders someone in a federal park, federal 

10 conviction. The only way we can tell the seriousness of the 

	

11 	crime is by the sentence you give. Four years is the 

	

12 	appropriate amount. Is a federal conviction enough that when 

13 IIII is finally old enough to understand and hears what happened 

14 to him, yea, your collar bone was broken, he caused a bleeding 

15 on your brain, he slapped you several times, he shook you, but 

16 don't worry he got a federal conviction; or do we need something 

	

17 	a little more substantial, four years. It strikes the right 

18 balance, remember this is not a one-time crime, this did not 

19 happen in one episode, this happened over a course of twelve 

20 months and two different dates; people he proposed to love very 

21 much. Who's next? What are we going to do to ensure that this 

	

22 	does not happen again? That the next time he lashes out in 
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1 anger to strike a child, to choke a woman, let him think back to 

2 the four months he sat in confinement, then maybe he will think 

3 again. Maybe then he will get his anger under control, and 

4 maybe the lessons of honor and integrity will sink in that he 

5 was raised with for twenty years, twenty years. How long will 

	

6 	it take him to unlearn the behavior that made him think it's 

7 okay to choke someone and what did he say, "I immediately 

	

8 	realized it was wrong." Fifteen to twenty seconds is 

9 immediately? To have his hands around her throat, he 

10 immediately realized it was wrong? No he didn't, four years 

	

11 	will teach him that lesson. It will ensure that for at least 

	

12 	four years that there won't be another victim. 

	

13 	Punitive discharge, a dishonorable is clearly appropriate 

	

14 	in this case, so don't think for a minute the fact that I am 

	

15 	suggesting a bad conduct discharge that you should not consider 

16 a dishonorable. You are to look at all of the evidence. If you 

	

17 	are going to give him credit, for the fact he plead guilty here 

18 today, what should you do, it's up to you to determine the 

19 amount of credit he deserves for that, but do it there. Give 

20 him a bad conduct discharge instead of a dishonorable if you 

	

21 	think it rises to that level. If you think that it is 

22 mitigating enough, that he made the video ten months later, he 
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1 	still lied when he had the chance. Is a bad conduct discharge 

2 or dishonorable discharge a punishment, absolutely? It should 

3 come as no surprise though that we punish child abusers, we 

	

4 	punish wife beaters. We don't allow those individuals to have 

5 the same standing in the community of having served their 

6 country with honor, when in the short time he's been in the Air 

7 Force, have these serious charges, because the injuries to 

	

8 	and Tessa were serious. To 	they were serious enough, he 

	

9 	shook him, he struck him with enough force to cause death or 

	

10 	serious bodily harm. So, consider the dishonorable discharge. 

	

11 	If it is merited, give him a bad conduct discharge. Now let's 

	

12 	talk about potential for rehabilitation, members this morning, 

13 well yesterday you received a stack of paperwork; letters of 

	

14 	counseling, letters of reprimand, that will give you an insight 

15 to the person you need to sentence. It goes to his 

	

16 	rehabilitative potential. Nine of them from July of 2011 to 

17 March of 2012, nine times the Air Force has tried to 

	

18 	rehabilitate him. And this is after twenty years of coming from 

	

19 	a loving family that raised him with honor and integrity. You 

	

20 	see a common theme throughout these. "I take full 

	

21 	responsibility," this is of course after he lists his excuses of 

	

22 	why he messed up. "I take full responsibility, but I 
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1 	respectfully ask that this LOC be rescinded." July of 2011, 

	

2 	excuses, that said "I take full responsibility and respectfully 

	

3 	ask that this LOC be rescinded." September 2011, "I take full 

	

4 	responsibility for my actions and respectfully ask that this LOC 

	

5 	be rescinded." Again, September 2011, "I take full 

	

6 	responsibility for my actions; I respectfully ask this LOR be 

	

7 	rescinded." September 2011 another one; February 2012 another 

8 one; you will have those back with you, review them, and see 

9 what's in them. March of 2012, more excuses, that said "I take 

	

10 	full responsibility for the mistake I made, I apologize for it. 

	

11 	I respectfully ask this LOR be rescinded." March of 2012, "I 

	

12 	accept that I made a mistake and I'm sorry." Finally, March of 

	

13 	2012, "I sincerely apologize for my actions and I will not 

	

14 	repeat them, I respectfully ask that the control roster be 

15 rescinded." Do you see a pattern of excuses? I take full 

16 responsibility but please don't give me any consequences. It's 

17 the same thing why we're here today. His military career has 

18 not been very long, let's take into account his life before. He 

19 has character letters that you received from defense today. 

20 From his aunt, she talks about that "when a young man is drawn 

	

21 	to playing with, taking care of, and comforting a child, it is a 

22 unique trait that is usually noted by observing women. Grown 
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1 women and mature young women look at this as a desirable 

2 characteristic and noting the qualities to becoming an 

	

3 	outstanding father. Devin has this unique characteristic." 

	

4 	Does this sound like the evidence that you heard today, bruising 

	

5 	on the cheek, a broken collar bone, bleeding on the brain; an 

6 outstanding father? "He has always curled babies in his arms 

7 and comforted the little ones that fell." Remember him saying 

8 he "slapped him so hard he fell over on his side?" This while 

9 he is getting ready to take him to the emergency room because he 

10 is so sick he's been vomiting. And then "I know that he has 

	

11 	owned up to his mistakes in court." We've heard that before. 

12 Another aunt, "I would be completely comfortable with him 

13 babysitting my daughters at any time." Can you imagine that? 

	

14 	Do you have any references, yes; I have a federal conviction for 

15 child and spouse abuse. Oh, what happened? I broke my son's 

16 collar bone; I slapped him and hit him so hard it caused 

17 bleeding on the brain, great, when can you start? Trust him 

18 with children? They don't know him. Nobody knows him and he 

19 told you that himself. I lie and I lie and I lie and I am good 

	

20 	at it. He's been lying to his family; these people don't know 

IIIIIII 

	

21 	him. From Ms. 	 "I know he is sorry beyond belief for 

	

22 	what he has done and he accepts responsibility for his actions," 
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1 	sound familiar? This from an attorney that represented him, "it 

2 would have been much easier for Mr. Kelley to simply walk away 

	

3 	from the situation involving his wife and her child, however he 

4 elected to stand by her and to do whatever it took to regain 

	

5 	control over his wife's minor child. Mr. Kelley, in my opinion, 

	

6 	showed great character in his efforts to try to keep his little 

	

7 	family together." Great character? For twelve months of abuse 

8 in his home, great character, of course when he is in the 

9 lawyer's office and when he's in court, he is going to be on his 

10 best behavior. But as soon as you close the door and no one is 

	

11 	looking, he's choking a woman, he's beating a child. "I know he 

	

12 	is taking responsibility in pleading guilty. I believe Mr. 

13 Kelley has learned from his mistakes and has the potential and 

	

14 	desire to get his life back on track and become a productive 

15 member of society. Mr. Kelley is truly a fine young man who 

	

16 	finds himself in a terrible situation." No, he does not find 

17 himself in a terrible situation, he created a terrible situation 

18 for IIIII for this child it was a terrible situation. For III 

	

19 	 it was a terrible situation. You don't get to start a 

	

20 	house fire and put it out and get an award for it. He created 

21 this; his actions are what brought everybody here today. 

	

22 	Members, if you want to know what kind of troop he his, look at 
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1 his EPRs. You will have those hack there. He requires 

2 continuous supervisor involvement. Before making your final 

3 sentence, remember that when he should have extended the hand of 

	

4 	love, of empathy and compassion, he slapped a defenseless 

	

5 	crying, sick child. That is the Airman he is. Yes, take 

6 everything under consideration, but remember he is much 

7 different when he is behind closed doors, and as he told you 

8 himself, he's a child heater and a wife heater and the 

9 appropriate sentence in this case is reduction to El, four years 

	

10 	of confinement, and at least a had conduct discharge 	Thank 

11 you 

	

12 	NJ: Defense counsel you may present argument. 

	

13 	 DEFENSE COUNSEL SENTENCING ARGUMENT  

	

14 	SDC: Hot blood begets hot thoughts; hot thoughts beget hot 

	

15 	deeds; that is Shakespeare, that's highfalutin. I won't he 

	

16 	highfalutin. I'm not going to he swinging on a trapeze up here 

17 as an attorney, but I do want to start with a little comparison 

	

18 	and the conversation I want to have. There is a way that you 

	

19 	can do with rhetoric, rising and falling action, to make 

	

20 	something sound like it makes sense, but when you step back and 

	

21 	take another and another, and you look at it from a different 

	

22 	angle, it doesn't hold water. And the government's argument 
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1 doesn't hold water. Their explanation of what happened in this 

2 case hopefully you are having some cognitive dissonance about 

	

3 	some (inaudible), well, this doesn't quite match what I think 

	

4 	happened. What happened is what Shakespeare says but in plainer 

	

5 	terms. This is a young, anxious, socially inept, under- 

6 developed kid who gets himself into a relationship with a young 

7 woman with a ton of baggage that he's completely and horribly 

8 ill-equipped. The love of a good father doesn't make a good 

9 father; you have to grow into that. And his dad with apologies 

10 to his son calling him a child needs no apologies. He himself 

11 was a child and took on the burden of a man and he was found 

12 wanting, so you punish him in that context. That is what was 

	

13 	going on in this case. It's worth noting members that all the 

	

14 	abuse we are talking about and it is abuse, and we won't shy 

15 away from that and these are serious and severe injuries that 

	

16 	these people - - at least 	had suffered in the course of 

17 this. But look at when it happens, it happens when he loses 

	

18 	control, it happens inside of arguments. It doesn't come from 

19 this evil planned kind of abuse; the systemic like I'm going to 

20 control you, I know he uses that language up there on the video 

	

21 	but it comes out of a kid who is not following, who's not 

	

22 	controlling his emotions and we have to expect more of an Airman 
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1 who puts on this blue suit, but we also have to understand who 

2 he is as an human being because this whole proceeding right now 

3 and you go back there, is not about being riled up by the 

	

4 	government's argument. It's about looking at the facts, it's 

5 about feeling the emotion of the event and it is an emotional 

6 event for every single person who has to sit in this court room, 

7 but it is fashioning an appropriate sentence, that is what the 

8 proceeding is; that is the bottom line on what you deliver 

9 today. That is the grade, do you deliver the appropriate 

	

10 	sentence; that is your charge. It is not to be convinced of 

	

11 	anything, it's not to say this argument made sense or this 

	

12 	argument did not make sense, it is to take what's useful and 

13 what I can present to you in the limited time that I have, 

	

14 	reject the stuff that's not useful, and have a conversation back 

15 there about what is the exact appropriate sentence in this case. 

16 Because if you punish too much, that is not just at all, but if 

	

17 	you punish too little and absolutely, there is a too little 

18 amount of punishment, no punishment; that would be too little. 

19 You can't come back with no punishment I can tell you that right 

20 now, that is the functional equivalent of me getting up here and 

	

21 	histrionics saying four years, a BCD, reduction to El; no. He 

	

22 	needs some punishment and I know you will deliver on it; I'm 

www.sdslaw.us



	

1 	confident. One of the other things I'd like to talk to you 

2 about as a pre-sep before I go into some of the details about 

3 the arguments of principles of sentencing that I think might be 

	

4 	useful for you, is I ask you and I think this is helpful in 

5 understanding this case and understanding my client Airman Devin 

	

6 	Kelley, I'd ask you to focus on the timeline in this case. The 

7 government didn't talk about it but they've built a timeline for 

8 you. They've shown you exactly what happened in this case and 

9 it explains everything and it squares everything from what you 

10 heard from his dad, everything from what you heard from his 

	

11 	aunt, and everything in this case. It is as simple as this; it 

	

12 	is the timeline of the case. It's not a year of abuse to 

	

13 	it is less than two months that the government charged. They 

	

14 	just charge that because it's the best they can approximate it. 

15 You can do it, you can use your common sense, knowledge, and the 

16 ways of the world, you heard from the doctor and talked about 

17 how long it would take for a broken clavicle to he resolved and 

18 then you heard when that clavicle was discovered in the 

19 beginning of June, so you can see going back in time; so that's 

20 why they go back to April, because that's when it's charged. 

	

21 	Okay, and you have him abusing IIII in that time and what 

	

22 	happens? He gets removed from the home. We have to note the 
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1 	fact that he didn't go to the hospital to be treated for those 

	

2 	injuries, it was something else; it was that bug, as you heard a 

	

3 	couple people refer to it. So, put that into context. Yes, the 

	

4 	force likely but it didn't produce death certainly it's a 

	

5 	different case. Likely, but it didn't produce those things we 

6 were talking about. So then they go, he goes in there and they 

	

7 	lose the child, it's horrible. It's great for 	but it is a 

	

8 	horrible event. He did, he's guilty in that moment sure 	And 

9 he lies, and he's not charged with lying, but he does he lies. 

10 He denies at least three times by the government's account, and 

	

11 	in this entire case you see born out in every decision he makes, 

	

12 	every failure he has on duty, every video he records, every plea 

13 he enters to, yesterday and every emotion you see fall or 

	

14 	cascade across his chest and face across the course of this 

15 court martial, which didn't get any observation by the 

16 government or observation of the fact, none needed, about how 

	

17 	this has impacted him as you've seen over the course of two 

	

18 	days 	What happened? Everything changes for him and he has 

19 that crushing, that soul destroying, that hollowing guilt of 

20 what he did so he lies and he starts to get away with it for a 

	

21 	little bit. But the lies don't stay underneath you, you can't 

	

22 	just go on. He told you that in the video, in the treatment he 
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1 	goes into and tries to get the family hack together, he is still 

2 this impetuous, stupid, young man who is not living up to the 

3 charge that he has as an Airman in the United States Air Force. 

4 So what happens the next time that he is in this tumultuous 

	

5 	relationship with his young wife? What happens when his 

6 emotions overflow out of this crushing sense of guilt and it 

	

7 	doesn't in any way forgive what he did, but it explains it. He 

8 hates himself, he's self-loathing, he lashes out even more; we 

9 see that and you know this from your common sense, your 

10 knowledge of human nature, when you are hiding something and are 

	

11 	independently responsible you tend to project and tend to push 

	

12 	it out and get even more self-defensive. That is exactly what 

	

13 	happens in this case, he's lashing out even more because he is 

	

14 	crushing himself with this weight on his shoulders and you've 

15 seen over the course of this trial a brick come off his 

	

16 	shoulders when he pleads guilty. You've seen a brick come off 

17 his shoulders when he's found guilty, and you've seen a brick 

18 come off his shoulders when he weathers the storm of hearing all 

19 these things in front of you and he has to accept responsibility 

20 again and again; it is about rehabilitation and about what is 

	

21 	happening in his future. And you see even before that in all 

22 the prosecution exhibits, they hold them up here dramatically, 
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1 nine letters, show me the letter that comes before he hits 

2 Show me that comes after the great upbringing and he then fails 

3 to live up to the standards of his father. You won't find it; 

4 what you will find he's a dumb, impetuous guy who slaps his kid 

	

5 	and he's wrong on it, he's wrong, he's wrong. He doesn't know 

6 how to deal with the choice he made and it overflows into other 

7 parts of his life and thank god it does. Does it forgive the 

8 things that he did, the subsequent crimes he committed against 

9 Tessa? But thank god he has some emotion about this again 

10 expressed in the worst ways imagined, continued screwing up at 

11 work and continued screwing up at home, but at least he's 

12 wearing it. At least we can see that there is something in him 

13 that recognizes how horrible this is, so what we have to look at 

	

14 	it is how are we going to help this young man start patrolling 

15 himself because he has a life ahead of him. Their punishment 

16 has nothing to do with helping this young man, their punishment 

17 has nothing to do with rehabilitation and that is what this case 

	

18 	is about members, I would submit to you. It's your choice, 

19 there are five principles, this isn't about good order and 

	

20 	discipline necessarily, it isn't about protection of society 

	

21 	necessarily, and I would submit to you that this is really a 

	

22 	case about specific deterrence. This young man needs to have a 
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1 better relationship with women, with young children and it's 

2 also about rehabilitation. You have the opportunity here to 

	

3 	help rehabilitate. I want you to feel in this court room, and I 

	

4 	ask you to begin to take that remorse, all of us can certainly 

5 feel some level of sympathy and some level of love and affection 

6 and we don't really want to impose punishment, but you can feel 

7 all those things and feel anger at the same time and you can 

8 feel compassion at the same time and you can make a reach out 

	

9 	for healing. This case can really be about healing 	This case 

10 is over actually, that is a misstatement on my part, but this 

	

11 	sentence can be about healing. It can be about giving him a 

	

12 	charge, not a vote of hope for him or a confidence that he is 

13 going to do the right thing necessarily in the future, but 

	

14 	recognition that you have a tool box to go back there with and 

15 you will fashion an appropriate sentence. He is not defined by 

16 the fact that the maximum punishment is five years and six 

17 months. Because its five years and six months and we've done 

	

18 	something less that makes sense, where is the four years? Why 

	

19 	is it the four years? Why does that make sense? You have a 

20 hundred and fifty-two days that he's been in confinement, you 

	

21 	have a revelation to his Lord Jesus Christ that he put in front 

	

22 	of you and in his unsworn statement that says he's sitting there 
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1 	in the jail cell and it didn't even hit him immediately, he's 

	

2 	sitting there watching TV, he's reading books and eventually has 

3 this revelation; this come to Jesus moment, maybe he should have 

	

4 	had it earlier in his life, certainly, but he's having it. 

5 Can't we vote a little bit towards that? Can't we take that 

	

6 	into account when we are fashioning an appropriate sentence? 

7 The military judge already instructed you and you will have his 

8 written instructions, I believe it is Appellate Exhibit 

9 thirteen. A guilty plea may be the first step in 

	

10 	rehabilitation. And in this case, he's wrong. The law is 

	

11 	correct certainly, but we just know for a fact that the first 

	

12 	step in rehabilitation in this case predates the guilty plea 

	

13 	that happened yesterday by several months. It's the 27t-' of 

14 April 2012, when he makes that tape. That video members, you 

15 notice is not where you might expect an AFOSI detachment 421, 

16 out in the corner, where you have a trained agent sitting there 

	

17 	and leaning in, establishing rapport, the lights flickering in 

18 the corner, and saying hey, we've pulled you in here to ask you 

	

19 	some questions 	That video is in a bathroom somewhere, you can 

	

20 	tell, it looks like it's on his laptop or a personal camera, 

	

21 	it's made and the stipulation of fact tells you this, for at 

	

22 	least one purpose, to help Tessa to get 	back 	It is self- 
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1 
	

sacrificing in a way that he should have been self-sacrificing 

2 long before, but he makes that video. He records himself and 

3 there is no helicopters or lights flashing outside, rest assured 

4 the United States government with all their resources, if they 

5 had some evidence that the heat was on, that he was about to be 

	

6 
	

found out, and it was only under the duress of a closing 

7 investigation that he made that video, they would have shown it 

a or at least cross-examined Mr. Kelley on it when he took the 

9 stand. He could have walked away but he made the video. Inside 

10 that video tape confession members, what you have in Prosecution 

	

11 
	

Exhibit 4, a couple of notes, he says it only takes a few 

	

12 
	

seconds to lose control; he has a problem controlling his 

13 emotions which causes him to seem rebellious at different times. 

	

14 
	

He lies, yes he lies and lies and is good at it but the trial 

15 counsel missed what he said after that, he lies because he's 

16 ashamed. It's shameful, these are shameful crimes, make no 

17 doubt about it, but they are crimes that require an appropriate 

	

18 
	

sentence; a tailored and measured specific sentence; not 

	

19 
	

something that is well, we could do this much so we are going to 

	

20 
	

ask for this since it seems more reasonable. He says every 

	

21 
	

little thing you do affects your future, that's recognition, 

22 that is cognition, that is something you would have hoped to 
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1 have back on the 8" of June 2011, but you know he has by 

	

2 	suffering through all the consequences that flowed in terms of 

	

3 	his career and crushing guilt over the intervening (Inaudible) 

	

4 	to you. And then he says this, and I think this is important, 

5 and I hope it's important to you when you go back there, "I know 

	

6 	I am going to get in trouble for making this video, but it's the 

7 right thing to do." Why is that important? I called him dumb, 

8 apologies to my client, I've called him young or hot-blooded or 

9 whatever you want call it, innocent or naive, but he recognizes 

10 when he makes that video that he's going to get in trouble and 

11 you know that there is no one operating that camera. And you 

	

12 	know from the timeline, the video from the 27A' of April, it 

	

13 	doesn't just sit around. It gets found out and it gets passed 

	

14 	along and doesn't get destroyed. So, with recognition or a 

15 lawyer sitting there advising him in a room with him, he says I 

16 am going to get in trouble for saying this and he realizes 

17 belatedly, he recognizes that he has to put this thing forward. 

	

18 	I'd ask you to see that as a light, something you can steer 

19 towards to fashion an appropriate sentence. He's recognizing 

20 what is going on and he even makes reference in the video of 

	

21 	treatment he had received with Tessa, so there's value in there. 

22 And although the military judge has instructed you that the 
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1 	first step towards rehabilitation is a guilty plea, we also know 

2 he waived his rights to counsel in that care inquiry. Under 

3 oath he answered every single one of the military judge's 

	

4 	questions. At the end of the military judge's inquiry, you 

5 heard this morning, counsel do you have anything to add, no. No 

6 additional questions needed, he answered all the questions so 

7 clearly that the government of the United States as well as the 

8 defense needed nothing further. 

	

9 	SIC: Objection Your Honor, this is improper argument. 

	

10 	MJ: Overruled. 

	

11 	SDC: We needed nothing else to explain that he had been 

	

12 	found guilty of those crimes; he answered every question that 

13 was put to him. And then the stipulation of fact, members a lot 

	

14 	of the evidence that we've been given from the United States is 

	

15 	essentially my client's words right, it's the video, it's the 

16 care inquiry, or his sworn testimony that you heard for about 40 

17 minutes, and it's that stipulation of fact, it is the first 

18 thing you see on Prosecution Exhibit 1. It is Airman Kelley 

19 waiving all his rights saying this is exactly what happened. 

	

20 	You know he travels to the Beacon and then goes into confinement 

	

21 	and changes there; he told you that in his unsworn and then, 

	

22 	it's a small consideration, but we put it in there, its 
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1 paragraph 13 in the stipulation of fact and the government 

2 counsel referenced it; he has saved the time and money and the 

3 expense. He's also saved Tessa the heartache from getting up 

4 there on the stand, so whatever motivation that gives you to 

	

5 	fashion an appropriate sentence for him, I ask you to take that 

	

6 	into consideration. 

	

7 	But specifically, as I round out here, a little bit about 

8 the government's recommendations and what these punishments mean 

	

9 	in terms of rehabilitation for Airman Kelley. Confinement, 

	

10 	well, we are there, that affect has happened members and 

	

11 	dramatically so, a hundred and fifty two days, it's not a month 

	

12 	or two or three, it's five. Five months, a hundred fifty two 

	

13 	days, members we just had an election and whether or not you are 

	

14 	happy about the results, we just had an election. And what will 

15 happen, President Obama when he comes in, is that they are going 

16 to look at those first hundred days and they don't do it because 

	

17 	we've got ten fingers and we work in decades, but because a 

	

18 	hundred days is enough to really measure what's happening in the 

	

19 	administration 	Even though it's the second one, they are going 

20 to look for it. He's been in there a hundred days and then a 

	

21 	half again, sitting in that confinement cell, being escorted 

	

22 	around by guards everywhere he goes and being monitored on 
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1 everything he does. What is he doing inside that cell; you have 

2 the unsworn statement in Defense Exhibit B in front of you. 

	

3 	He's reading the bible, listening to the radio, watching TV and 

	

4 	has read different books. Does that sound like that's enough 

	

5 	for him to be rehabilitated? I would submit to you, no. He 

6 needs to be in treatment, going to those classes that he 

7 referenced inside that video from 27 April, but you don't hear 

8 anything about in his unsworn and the government had every 

9 opportunity to rebut anything he said in there. Confinement 

10 just keeps him there even longer and if you are talking about 

	

11 	the deterrent effect of you will go into this jail cell, it will 

	

12 	close behind you, it is a cold dark and lonely place for you, 

13 you wife beater and you baby beater. That is a hundred and 

	

14 	fifty two days, and in the interim of the hundred fifty two days 

15 what's happened? He's lost his wife and that means something. 

16 Doesn't that mean something that he's lost his wife? He loved 

17 her. I know it's hard to see this through all this but he did; 

18 there was love in that. How do you know this, Prosecution 

	

19 	Exhibit 1, paragraph 5 	He's not a horrible father to 11111 

20 what happens when he's at work and 1111 for probably the third 

	

21 	time in a row is nauseous, you have a stipulation in this case 

	

22 	Tessa calls him from work because she doesn't want to take him 
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1 to the hospital without Devin being there with them. Without 

2 Airman Kelley being a part of that, their young small family and 

1111111 

	

3 	then you heard from Mr. 	 when they went up to Ruidoso and 

	

4 	was referred to as Gramps. What does he do, he wants to take 

5 Tessa downtown and show her around and do all the girlie things 

	

6 	in Ruidoso. So there is love there; but that's gone, he's 

7 thrown that away, he's destroyed it and crushed it on the rocks. 

	

8 	His relationship with his first son, treated mean fully; as his 

	

9 	father's first grandson; is destroyed. He's thrown that away. 

10 It's not a punishment you can adjudge but the universe certainly 

	

11 	has already adjudged that punishment 	And he will forever carry 

12 that burden or that shame around his neck before any punitive 

	

13 	discharge and before any additional sentence to lengthy 

	

14 	confinement. You also know that these people are safe from him. 

	

15 	You know that she's divorced him and moved on and you know that 

	

16 	is in a safe place as well, you heard that from Mr. 

	

11111 17 	He's with Tessa's 	Take that into account please when 

	

18 	crafting an appropriate sentence. This isn't an explosive 

	

19 	nitroglycerin situation for him to get back into, that's not 

20 going to happen, these people have moved on, they have moved 

	

21 	away from him and his life has been held waiting for today. But 

	

22 	in the interim, he has been serving out one hundred and fifty 
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1 two days in jail, so the government should at least acknowledge 

2 that in their recommendation. The fact that he has already been 

	

3 	sitting there and the absolute deterrent effect of confinement 

4 which is throwing a person in there and not having it go on 

5 continuously and endlessly but that initial dramatic effect 

6 which he describes to you in his unsworn how it changes over 

7 time, that is what matters about confinement and that is done 

8 before we come into this court room; that has been accomplished, 

9 so we are fashioning an additional sentence to confinement I ask 

10 that you take that into account, because that is serious, he's 

	

11 	had that development. A discharge is also inappropriate in this 

	

12 	case, that has to be reserved for the more serious offenses. It 

	

13 	just has to, the government has even acknowledged they wouldn't 

	

14 	ask for the DD, but ask for the BCD, the bad conduct discharge, 

15 we ask you to think about this. But that is their 

16 recommendation that they think you should look at a bad conduct 

	

17 	discharge. You'd like to reserve that for cases where there is 

18 more serious offenses, you'd like to reserve that for case where 

	

19 	somebody does actually suffer the type of injuries they are 

20 talking about. It is horrible to talk about because even a kid 

21 being caught in a wet diaper makes your heart sink a little bit 

	

22 	and you want to go out and help the kid, so I understand that. 
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1 I am not going to stand up here and dismiss that any suffering 

	

2 	by a child is serious suffering, I get that. But I would just 

3 submit to you that when you go back and decide on whether or not 

	

4 	a punitive discharge is appropriate, it has to matter when you 

5 use that, when you label someone, that is what the government is 

6 talking about, is labeling someone. And the government also 

7 talked about as well what a federal conviction would mean. You 

8 get a dishonorable or bad conduct discharge in this case, what 

9 does that mean for the comparison case, where someone else would 

10 have a bad conduct discharge or dishonorable discharge? If you 

	

11 	feel that it is appropriate in this case, if you come to that 

	

12 	conclusion, then I would submit to you by one sentence 

	

13 	recommendation, I'm not asking for the bad conduct discharge, 

	

14 	Airman Kelley is not asking for a dishonorable discharge, or 

15 punitive discharge. But I would say this, if you fashion a 

16 sentence that includes a punitive discharge, some level of rank 

	

17 	or forfeitures, and maybe restriction or something like that, he 

	

18 	needs no additional confinement 	He can go on because he 

19 already has a hundred and fifty two days; this is hundred and 

	

20 	fifty third day today. If you fashion a sentence that includes 

	

21 	punitive discharge, there is no need for additional confinement. 

	

22 	He has the promise of youth I ask you to consider as well; you 
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1 	see that in the cub scouts with his father and his letters. We 

2 have the time line that we've discussed, and I ask you to 

3 question carefully out of the gate, he says every little thing 

4 you do and that's what you heard from the care inquiry, every 

	

5 	little thing you do affects your future. I'd ask you and you 

6 can play it back from the court reporter when you go back to the 

7 deliberations, but we listened for about forty minutes this 

8 morning and this is one of the last things I want to point to as 

9 you go back and make your considerations. All I can do is give 

10 you thoughts; I'm not going to convince myself that I can 

	

11 	convince you of anything. Um, he says during the care inquiry 

12 where there were some complicated legal questions that went back 

13 and forth; why do you think this might have resulted in this and 

14 you saw some breaks and gaps where he was obviously thinking 

15 about or consulting with us or whatever it was, you didn't hear 

16 anything on the record. When the military judge asked him about 

17 hitting IIIII there was this one time where there was - - he 

	

18 	spoke over the judge- 	and it was the only time I saw that when 

	

19 	I was listening and I defer to what your recollection is of the 

20 evidence, but there is one time where he almost chased over the 

	

21 	judge's end of his question, he says it's never right to hurt a 

	

22 	child. It was in the context of discussing parental discipline, 
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1 because he asks was there any legal justification or excuse for 

2 what you did, and it he said, it's never right to hit a child. 

3 Can we not take into account that it was his response just 

4 yesterday? Can we not take into account the fact, when 

	

5 	fashioning an appropriate sentence that he's been sitting in 

	

6 	jail for a hundred fifty two days, given up his relationship 

	

7 	with 	and Tessa, and he's absolutely reformed his 

	

8 	relationship with his dad but it will never be the same. His 

	

9 	dad will never see him that way. These are all the wages of sin 

10 and he uses that word and I will again at the end of his unsworn 

	

11 	statement, Defense Exhibit B. He talks about atoning for his 

	

12 	sins, that is what this is. It's not an exercise in creative 

13 theatre, or an exercise in comparison between what the maximum 

	

14 	is and what is permissible under the law, it's an exercise 

15 members. It's a conversation, a deliberation, left to you and 

16 your learned judgment. It took 270 electoral votes to elect a 

	

17 	president. It's going to take six to fashion an appropriate 

	

18 	sentence in this case and there is a reason the law requires you 

19 to vote from the bottom to the top. Punish enough, please, 

20 punish him enough; but not too much. 

	

21 	NJ: When you close to deliberate and vote, only the 

22 members will be present. I remind you that you all must remain 
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1 together in the deliberation room during deliberations. I also 

2 remind you that you may not allow any unauthorized intrusion 

3 into your deliberations. You may not make communications to or 

	

4 	receive communications from anyone outside the deliberations 

	

5 	room, by telephone or otherwise. Should you need to take a 

	

6 	recess or have a question, or when you have reached a decision, 

7 you may notify the Bailiff, who will then notify me of your 

8 desire to return to open court to make your desires or decision 

9 known. 

	

10 	Your deliberations should begin with a full and free 

	

11 	discussion on the subject of sentencing. The influence of 

	

12 	superiority in rank shall not be employed in any manner to 

	

13 	control the independence of members in the exercise of their 

	

14 	judgment. When you have completed your discussion, then any 

15 member who desires to do so may propose a sentence. You do that 

16 by writing out on a slip of paper a complete sentence. The 

	

17 	junior member collects the proposed sentences and submits them 

	

18 	to the president, who will arrange them in order of their 

19 severity.  

	

20 	You then vote on the proposed sentences by secret written 

	

21 	ballot. All must vote; you may not abstain. Vote on each 

	

22 	proposed sentence in its entirety, beginning with the lightest, 
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1 until you arrive at the required concurrence, which is two- 

2 thirds or 6 members. 

	

3 	The junior member will collect and count the votes. The 

	

4 	count is then checked by the president who shall announce the 

	

5 	result of the ballot to the members. If you vote on all of the 

6 proposed sentences without arriving at the required concurrence, 

	

7 	you may then repeat the process of discussion, proposal of 

	

8 	sentences and voting. But once a proposal has been agreed to by 

9 the required concurrence, then that is your sentence. 

10 You may reconsider your sentence at any time prior to its being 

	

11 	announced in open court 	If after you determine your sentence, 

	

12 	any member suggests you reconsider the sentence, open the court 

	

13 	and the president should announce that reconsideration has been 

	

14 	proposed without reference to whether the proposed reballot 

	

15 	concerns increasing or decreasing the sentence. I will give you 

	

16 	specific instructions on the procedure for reconsideration. 

	

17 	As an aid in putting the sentence in proper form, the court 

	

18 	may use the Sentence Worksheet marked Appellate Exhibit XII 

19 which the bailiff may now hand to the president. Extreme care 

	

20 	should be exercised in using this worksheet and in selecting the 

	

21 	sentence form which properly reflects the sentence of the court. 

	

22 	If you have any questions concerning sentencing matters, 

292 

www.sdslaw.us



1 you should request further instructions in open court in the 

2 presence of all parties to the trial. In this connection, you 

3 are again reminded that you may not consult the Manual for 

4 	Courts-Martial or any other publication or writing not properly 

5 admitted or received during this trial. These instructions must 

6 not be interpreted as indicating an opinion as to the sentence 

7 which should be adjudged, for you alone are responsible for 

8 determining an appropriate sentence in this case. In arriving 

9 at your determination, you should select the sentence which will 

10 best serve the ends of good order and discipline, the needs of 

11 	the accused, and the welfare of society. When the court has 

12 	determined a sentence, the inapplicable portions of the Sentence 

13 Worksheet should be lined through. When the court returns, I 

14 will examine the Sentence Worksheet 	The president will then 

15 announce the sentence. 

16 	MJ: Do counsel for either side have any objections or 

17 	requests for additional instructions? 

18 	SIC: No sir. 

19 	SDC: No sir. 

20 	MJ: Members should you desire a recess during your 

21 	deliberation, we must first formally come into the court room, 

22 	formally recess, and then reform in the court room and then 
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1 	formally close again for deliberations. I say that in part 

2 because I know there is not a latrine attached to the 

3 	deliberation room, I'm correct in that. Um, so if you would 

4 	like to take a comfort break at this time before beginning your 

5 deliberations, I am getting some affirmative nods, so why don't 

6 we take a fifteen minute recess at this point before we begin 

7 deliberations. 

8 	[The court-martial recessed at 1100 hours, 7 November 2012.] 

9 	 END OF PAGE 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 1113 hours, 7 November 

	

3 	2012 	All parties were present, the members were present.] 

	

4 	MJ: Please be seated, this court is called to order. I do 

	

5 	have the written sentencing instructions for you, if the bailiff 

	

6 	could provide those to the president at this time 

	

7 	[Bailiff handed written instructions to president.] 

	

8 	MJ: Again, if you need a recess for any reason, let the 

9 bailiff know and he will notify me and we will come into open 

10 court and we will recess. As we are approaching the lunch hour 

	

11 	- - Colonel Patton, you had a question? 

	

12 	MEMBER [Lt Col Patton]: Yes, a few members had questions 

13 to ask, I don't know if there will be another time to address 

	

14 	that or if those questions can be asked at this point. 

	

15 	MJ: At this point it would be fine, let me go ahead and 

	

16 	state a few more things for the record and then I will entertain 

	

17 	any questions the members have. Uh, first of all as we approach 

18 the lunch hour, if you decide you want to take a lunch recess 

	

19 	just let us know or if you decide you'd rather have food brought 

	

20 	in, let the bailiff know and we will make accommodations to make 

	

21 	sure that happens. Are there any questions then from the court 
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1 members? Looks like Chief Stubbs may have a question and you 

	

2 	can keep your seat; that is fine 

	

3 	MEMBER [CMSgt Stubbs]: Yes sir, my first question is, has 

4 the accused Devin P. Kelley received any treatment during his 

	

5 	152 days of confinement? If so, what type of treatment? 

	

6 	MJ: I don't have an answer for you right now, I will 

7 discuss it with the attorneys whether we will be able to give 

	

8 	you an answer to that question. 

	

9 	MEMBER [CMSgt Stubbs]: My second question is, was there 

10 any psych evaluation conducted? If so, is there any results? 

	

11 	MJ: Again, I will discuss that with counsel and see if we 

	

12 	can get you an answer. Any other members? Lt Col Kovich? 

	

13 	MEMBER [Lt Col Kovich] 	Yes sir, just reading through the 

	

14 	records and EPR dated 18 April 2012, mentioned in there as cause 

	

15 	for referral, LOR for assault on family member, but I didn't see 

16 that in the package and just wanted to know if that was actually 

17 done. And if that was done, if we can get a copy of that or 

	

18 	rebuttal that goes along with it. 

	

19 	MJ: With regard to that, in as much as you don't have the 

	

20 	letter of reprimand in evidence, you should not consider that as 

	

21 	having occurred. It is simply a matter not in evidence; you can 

	

22 	certainly consider the EPR but don't speculate what's beyond the 
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1 	face of the EPR. What we will do is let you begin your 

2 deliberations, and when we arrive at an answer to Chief Stubbs' 

3 questions we will probably bring you back in to let you know our 

4 	decision and what we are providing in that regard to. The 

5 members may depart, the court is closed 

6 	[The court-martial closed at 1117 hours, 7 November 2012.] 

7 	 END OF PAGE 

8 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 1117 hours, 7 

	

3 	November 2012 	The parties were present, the members were 

4 absent.] 

	

5 	NJ: Please be seated, this Article 39a session is called 

	

6 	to order. First of all, does either side have any objections or 

	

7 	request for additional instructions with regard to my answer to 

	

8 	Lt Col Kovich's question? 

	

9 	STC: No Your Honor. 

	

10 	SDC: No sir. 

	

11 	NJ: As to Chief Stubbs' questions, counsel any thoughts? 

	

12 	STC: Yea, I think the defense will be better able to say 

13 whether or not there's been any treatment, but I don't know if 

14 we open that door. If we do because I think the additional 

15 instruction would need to be that there are treatment programs 

16 in confinement that I think everyone is aware of, but I don't 

17 know if that is something for their consideration in crafting 

18 the appropriate sentence. At this point whether or not he's 

	

19 	received that treatment, I think going back they should consider 

20 the evidence that's been presented for them. 

	

21 	NJ: Right. Defense counsel? 
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1 	SDC: Same position sir. Just another instruction along 

2 the lines that you are not to speculate as to whether or not he 

	

3 	had - - just what the evidence is presented to you. 

	

4 	NJ: Basically neither side desires to present any evidence 

	

5 	on that point; you're comfortable with the members considering 

6 all the evidence they have? 

	

7 	SDC: Yes sir, I tend to agree with Captain Neil, that I 

	

8 	think it opens the door to some more things that we don't 

9 necessarily need to go into for them fashioning an appropriate 

10 sentence 

	

11 	NJ: Right. What about psychological evaluation? 

	

12 	SDC Same 

	

13 	STC: Sir, I think there has been but I think that might 

	

14 	open a door; I think that both sides - 

	

15 	SDC: There was a sanity hoard accomplished In this case 

	

16 	sir. I just wanted you to be aware, so we would prefer not to 

	

17 	open that door either. 

	

18 	MJ: Then what I will Instruct the members Is whatever 

19 evidence they have is what they have to base their decision on 

20 and not speculate on anything that may or may have not been done 

21 that they don't have any evidence of. 

	

22 	STC: Yes Your Honor, we have no objection to that. 
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1 	MJ: Okay, bailiff can you bring the members back in. 

	

2 	SDC: And Lt Col Kovich's question, if you wanted to take 

3 that up too? I didn't know if you were going to go past that? 

	

4 	NJ: I was not going to do anything further unless counsel 

5 wanted anything else. 

	

6 	SDC: Here is what I would ask for sir, I think the parties 

7 can agree that it was a letter of reprimand specifically for 

8 what he was ultimately court martialed for, so I would like an 

	

9 	instruction to make it clear that the letter of reprimand wasn't 

10 presented because it's the charge at issue in the case; or 

	

11 	something along those lines just to make it clear that this is 

	

12 	not a separate instance in which he was reprimanded by the 

13 United States Air Force for an unrelated domestic abuse issue. 

	

14 	STC: We would agree that this was a letter of reprimand 

15 that was given for part of what he was court martialed for; even 

16 part of that spec, it wasn't everything that he plead guilty to. 

	

17 	So, I think the government is fine with saying don't speculate 

	

18 	further than what's beyond the face of the EPR and I think that 

19 the instruction is sufficient; that is what the government will 

	

20 	be asking for. 
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1 	MJ: Alright, if I instruct the members that the particular 

	

2 	letter of reprimand referenced in the EPR is not a matter in 

	

3 	evidence because it covered matters that are before the court. 

	

4 	SDC: At least in part. 

	

5 	STC: And we would have no objection to that instruction 

	

6 	Your Honor. 

	

7 	MJ: Alright, I will give that instruction 	Bailiff, 

	

8 	please call the members. 

	

9 	[The Article 39(a) Session closed at 1120 hours, 7 November 

	

10 	2012.] 

	

11 	 END OF PAGE 

12 

13 

14 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 1121 hours, 7 November 

	

3 	2012. All parties were present, the members were present.] 

	

4 	MJ: Please be seated, this court is called to order. 

5 Members I did briefly discuss your questions with counsel and we 

	

6 	have arrived at some answers. I don't know how satisfying those 

	

7 	answers will be for you. First of all, Lt Col Kovich as to your 

	

8 	question, the letter of reprimand that was referenced in the 

9 enlisted performance report to which you made reference involved 

10 at least some of the acts that were the subject of this court 

11 martial so the reason that the letter of reprimand was not 

	

12 	presented because it overlapped with the charges in this case at 

	

13 	least to some extent 	So, I hope that better explains why you 

	

14 	should not speculate that there may have been any additional 

15 abuse that is not reflected in the evidence 

	

16 	Chief Stubbs, as to your questions, we simply do not have 

17 any additional evidence one way or the other as to either of 

18 those questions that is admissible and appropriate for your 

	

19 	consideration. So, I simply ask that you not speculate as to 

20 whether or not either of those things has or has not occurred in 

	

21 	the case and to make your decision based solely on the evidence 
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1 before you. 	With that, 	the court is again closed and the 

2 members may return to deliberate. 

3 [The court-martial closed at 	1122 	hours, 	7 November 2012.] 

4 END OF PAGE 

5 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 1123 hours, 7 

	

3 	November 2012 	All parties were present, the members were 

4 absent.] 

	

5 	MJ: Please be seated, this Article 39a session is called 

6 to order. Counsel any objections to my instructions to the 

7 members? 

	

a 	STC: No Your Honor. 

	

9 	SDC: No sir.  

	

10 	MJ: Defense counsel, have you advised the accused orally 

	

11 	and in writing of his post-trial and appellate rights? 

	

12 	ADC: Yes Your Honor. I am now handing the court what has 

13 been marked as Appellate Exhibit XIV, post-trial rights 

14 advisement. 

	

15 	MJ: Airman Kelley, I am looking at Appellate Exhibit XIV, 

16 which is a four-page post-trial rights advisement. It appears 

17 to bear your signature, did you sign this document? 

	

18 	ACC: Yes sir.  

	

19 	MJ: Did you read it thoroughly before you signed it? 

	

20 	ACC 	Yes sir.  

	

21 	MJ: Did your defense counsel explain your post trial and 

22 appellate rights to you? 
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1 	ACC: Yes sir. 

	

2 	MJ: Do you have any questions about your post-trial and 

	

3 	appellate rights? 

	

4 	ACC: No sir.  

	

5 	MJ: Handing Appellate Exhibit XIV to the court reporter at 

6 this time then. Which counsel will be responsible for post- 

	

7 	trial actions in the case and upon whom should the staff judge 

8 advocate recommendation be served? 

	

9 	ADC: It would be me Your Honor, Captain Princip 

	

10 	MJ: Counsel, is there anything else from either side? 

	

11 	STC: No Your Honor. 

	

12 	ADC: No sir. 

	

13 	MJ: This Article 39(a) session is terminated to await the 

14 member's sentence. 

	

15 	[The Article 39(a) session closed at 1124 hours, 7 November 

	

16 	2012.] 

	

17 	 END OF PAGE 

18 
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1 	 PROCEEDING OF THE COURT 

	

2 	[The court-martial was called to order at 1317 hours, 7 November 

	

3 	2012 	All parties were present, the members were present.] 

	

4 	MJ: Please be seated, the court is called to order. Lt 

5 Col Patton, has the court arrived at a sentence? 

	

6 	PRES [Lt Col Patton] 	We have. 

	

7 	MJ: Please fold the sentencing worksheet in half and hand 

	

8 	it to the bailiff so he can give it to me. I will inspect it to 

9 make sure that it is in proper form. 

	

10 	[Bailiff retrieved sentencing worksheet from the president and 

	

11 	handed it to the military judge.] 

	

12 	MJ: Bailiff, please return the sentencing worksheet to the 

13 president. Lt Col Patton, on the last block of the sentencing 

	

14 	worksheet there, recalling my instructions to line out the 

15 inapplicable portions, I note that neither one of the options is 

	

16 	lined out there. Does what I've highlighted nonetheless reflect 

17 the sentence of the court? 

	

18 	PRES [Lt Col Patton]: That is correct. 

	

19 	MJ: Alright, the accused and defense counsel please rise. 

	

20 	[Accused and defense counsel stood.] 

	

21 	MJ: Lt Col Patton, you may remain seated but please 

	

22 	announce the sentence of the court. 
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1 	 SENTENCE  

	

2 	PRES: Airman First Class Devin E. Kelley, this court- 

3 martial sentences you: 

	

4 	 To be reduced to the grade of E-1; 

	

5 	 To be confined for 12 months; and 

	

6 	 To be discharged from service with a bad conduct 

7 discharge. 

	

8 	MJ: You may be seated. 

	

9 	[Accused and defense counsel took their seats.] 

	

10 	MJ: Members of the court, before I excuse you, let me 

	

11 	advise you of one matter. In the event you are asked about your 

	

12 	service on this court martial, I remind you of the oath you 

13 took. Essentially, that oath prevents you from discussing your 

	

14 	deliberations with anyone, to include stating any member's 

	

15 	opinion or vote, unless ordered to do Sc by a court. You may, 

	

16 	of course, discuss your personal observations In the courtroom 

	

17 	and the process of how a court martial functions, but not what 

18 was discussed during your deliberations. Thank you for your 

	

19 	attendance and service. You are excused. Counsel and the 

	

20 	accused will remain. 

	

21 	[The court-martial closed at 1320 hours, 7 November 2012.] 

	

22 	 END OF PAGE 
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1 	 ARTICLE 39(A) SESSION 

	

2 	[The Article 39(a) session was called to order at 1320 hours, 7 

	

3 	November 2012 	All parties were present, the members were 

4 absent.] 

	

5 	NJ: Please be seated, this Article 39a session is called 

6 to order. The members have withdrawn from the courtroom. The 

	

7 	accused will be credited with 152 days of pretrial confinement 

	

8 	against the accused's term of confinement. Airman Kelley, with 

9 regard to your pretrial agreement, my understanding is that the 

10 convening authority it at liberty to approve the entire sentence 

	

11 	as adjudged. Do you agree with that interpretation? 

	

12 	ACC: Yes sir. 

	

13 	NJ: Do counsel also agree with that interpretation? 

	

14 	STC: Yes Your Honor.  

	

15 	SDC: Yes sir. 

	

16 	MJ: Are there other matters to take up before this court 

17 adjourns? 

	

18 	STC: No Your Honor. 

	

19 	SDC: No sir. 

	

20 	NJ: This court is adjourned. 

	

21 	[The court-martial adjourned at 1321 hours, 7 November 2012.] 

	

22 	 END OF PAGE 
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DEPARTMENT OF THF, AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

UNITED STATES 
STIPULATION OF FACT 

 

V. 

  

A1C DEVIN P. KELLEY 
49th Logistics Readiness Squadron (ACC) 
Holloman AFB, New Mexico 

5 November 2012 

    

    

It is hereby stipulated and agreed, by and between the trial and defense counsel, with the express 
consent of Al C Devin P. Kelley (hereinafter "the accused"), that the following facts are true and 
admissible for all purposes. It is also stipulated that all documents referenced herein are 
admissible for all purposes. 

1. The accused is assigned to the 49th Logistics Readiness Squadron at Holloman Air Force 
Base, New Mexico. He entered active duty on 5 January 2010 and has 2 years and 10 months of 
total active military service. He is 21 years old, recently divorced as of 17 October 2012, and 
has no children. At all times relevant to the charged offenses, the accused has been on 
continuous active duty in the United States Air Force. 

2. Tessa K. Kelley is the ex-wife of the accused. She isillyears old, They met in 2007-2008 in 
New Braunfels, Texas, and began dating in February 2011. Prior to heinnin2 her relationship 
with the accused, Tessa Kelley had a child from a former relationship 	 Tessa 
Kelley's only child, was born on 	 The accused and Tessa Kelley were married on 
12 April 2011. The accused has no children of his own and hoped to rais as his 
own son. 

3. In late April 2011 the accused, Tessa Kelley, and 	moved into base housing on 
Holloman Air Force Base, New Mexico, where the accused was stationed. Between on or about 
24 April 2011 and on or about 16 June 2011, the accused pushed and slappe 	 a 
child under the age of 16 years, on several occasions on the head and body with us hands when 
the accused became frustrated with the child's behavior. He also shoolc 	 in two 
occasions because the child would not stop crying. During at least two of the tunes he struck 

the force used by the accused was likely to produce death or grievous bodily harm. 

4. More than once during the charged timeframe the accused would become frustrated with.. 
would get into things when Tessa Kelley wasn't around and sometimes the 

accused wotd.,11m 	in the face and on the body. The accused also became upset with 
crawling and trying to grab things that he wasn't supposed to. More than once, when 

as crawling, the accused pushed 	on his butt and he fell over on his 
shoulder. One time, the accused pushed 	 with enough force that 	 ell, 
landed on his shoulder, and flipped over. Tessa Kelley never witnessed any of this abuse. 

	

ProrectrUon Exhibit 	I 	for ID 
Pito Ofia&Pfelef ILL 
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5. On or about 8 June 2011 	 ppearcd sick to Tessa Kelley and she decided he 

needed to be taken to the hospital. 	 ad been hospitalized from 2 June 2011 until 5 

June 2011 in El Paso, Texas, because of vomiting, diarrhea and a febrile seizure. When 
began vomiting again, Tessa Kelley called the accused and asked him to help her take her 

son to the hospital again. The accused was released from work and returned to help Tessa Kelley 

and 

6. While preparinglao travel to the hospital, the accused was in the living room of 
their home on Holleman Air Force Base, New Mexico alone witl 	 Due to his 

crying, the accused became frustrated 'viii 	 and slapped him across the face with his 
hand. The accused slapped 	with enough force tha 	Fell over on his side. The slap 
caused three bruises marks to the left side of 	 ace and bruising to his ear. The 

hoto ra hs contained in Prosecution Exhibits  0  and 	accurately reflect the bruising to 
face, on 9 June 2011 and 12 June 2011. The accused admits that the photographs 

are true and accurate depictions of Thebruising or 	face, as it appeared 0119 June 
2011 and 12 June 2011. At the time, lavas 	old. 

7. On 8 June 2011, the accused and Tessa Kelley took 	to Gerald Champion Medical 
Center in Alamogordo, New Mexico, because he was vomiting. The treating pediatrician, Capt 

who had seen 	on 6 June 2011 because of the child's vomiting and 
tehrile 	.e, noted the bruising to the left side ol 	 face. Duc to suspected abuse, 

was admitted to the hospital and placed in the custody of the State of New Mexico. 
CapillillMirdered a CT scan and sent 	to Providence Memorial Hospital to be 
evaluated by a pediatric neurosurgeon. After being evaluated 	 was diagnosed with a 
fractured clavicle and a subdural hemorrhage. A subdural hemorrhage is bleeding on the brain. 
Since being removed from the custody of the accused and Tessa Kelley, 	 njuries 
have healed and he should suffer no long term effects. 

8. The accused agrees and admits he caused the three bruise marks or 	 ace and 
braising on his ear, the fractured clavicle, and the subdural hemorrhage, I he accused had no 
legal justification or excuse for his actions, he could have avoided engaging in these actions if he 
had wanted to, and admits that under the circumstances, his actions were wrongful. 

9. The video contained on Prosecution Exhibit  (4_  is a video of the accused confessing to 
physically abusingaon 27 April 2012. The video was created by the accused and the 
file contained on Prosecution Exhibit  q  is a true and accurate copy of this video. The 
accused made this confession in part so that Tessa Kelley could regain custody 0111MM 

10. After 	 vas removed from their house, the accused and Tessa Kelley remained 
married and living together in base housing. Between on or about 24 June 2011 and on or about 
27 April 2012, the accused became physically abusive to Tessa Kelley. On multiple occasions, 
the accused struck Tessa Kelley on her body with his hands, choked Tessa Kelley on the neck 
with his hands, pulled the hair of Tessa Kelley with his hands, and kicked Tessa Kelley on her 
body with his foot. 
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II. The physical abusebegan on or about 24 June 2011, when the accused grabbed Tessa Kelley 
by the throat and choked her for approximately 15-20 seconds. On this date, Security Forces was 
called to their home on Hartman Air Force Base, New Mexico, but Tessa Kelley declined to file 
a report. From that date forward, additional acts of physical abuse occurred during some heated 
arguments between the accused and Tessa Kelley. At times, the physical abuse led to Tessa 
Kelley suffering injuries, although she never sought nor received medical treatment for them. 
On at least one occasion, the accused pulled Tessa Kelley's hair so hard that clumps of her hair 
came out. He also punched her in her arm several times, causing bruises. The accused had no 
legal justification or excuse for his actions, he could have avoided engaging in these actions if he 
had wanted to, and under the circumstances his actions were wrongfid. 

12. By pleading guilty, the accused has saved the government the significant time and expense 
of a litigated court-martial. 

l  DEVIN P. KELL Y i, A1C, U F- 	 Date 
Accused 

--------- 

MARK F. RS'  NOW, Capt, USAF e  
Defense Counsel 

jr  Novi"vt, 20 Lt 

Date 

/ 	 WPvnge&e201)  

  

      

DANKO PRINCIP, Capt, USAF 	 Date 
Defense Counsel 

5 i‘-\(A)Qcviioys-- ac\a 

 

t 	1 	•  

tA.Pt-itas- 
MATTH 	. NEIL Ca t, USAF 	 Date 
Senior Trial Counsel 

to)? 
BRE11`T A. J HNSON, Capt, USAF 	 Date 
Trial Counsel 
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SUMMARII OF CHARGES SPECIFICATIONS, PLEAS AND FINDINGS 
NATURE OF OFERNSE 	 P2148  

Violation of UCMI, 128 	 GUILTY 
	 UCLA !ARTICLE 

CHARGE: 
FINDINGS 

GUILTY 

Specification I: 
	

Did, within the continental United States, oo 
divers occasions between on or about 24 Juno 
2011 and on or about 27 April 2012 unlawfully 
striko Tessa K. Kelley on her body with his hands, 
unlawfully choke the said Tessa K. Kelley on the 
neck with his hands, unlauvffilly pull the hair of dm 
said Tessa K. Kelley with his hands, and 
unlawfully kick the said TosSa K. Kelley on lice 
body with his fool. 

Specification 2: 
	

Did, within the continentat United States, on 
divers occasions between on or Aunt 27 Apiil 
2011 and on or abo it 16 June 2011, commit an 

years, by striking b rn oti the head and body with a 
assault upon 	, a child under the dge of 16 

force likely to prod ice death or grievous bodily 
harm, to wit his hands. 

CHARGED AS A 
LESSER 
INCLUDED 
ODENSE 10 
SPECIFICATION 2: 

Specification 3: 
	

Did, within the continental United States, on 
divots occasions between on or about 27 April 
2011 and on or about 1G June 2011, unlawfully 
strike 	acidic! under the age of 16 years, on 
the body 	with his hands. 

SinitnICE 	 DNA PROCESSING IS REQUIRED 

GUILTY OUILTY 

GUILTY 

WITHDRAWN AND 
DISMISSED WITH 

PRIUUDICE AFTER 
ARRAIGNMENT 

GUIL'FY 

NOT GUILTY 

CRIME OF DOMESTIC VIOLENCE 

REPORT OF RESULT OF TRIAL 
(This form may also be used far reporting the rAndt of trial by summary court-monied) 

Dee (YYYYMNITAA 

20121107 
TO: (Address fo immedlau commander of accuser° 

49 LES/CC, 280 Delaware Avenue Building 310, llolloman APB, NM 88330  

NOTIFICATION UNDER ItC111 1101(a) IS "'PEERY GIVEN IN THE CASE OF: 
NAME Nast First, Acid& Inito0 	 RANK 
Kelley, Davin P. 	 j Ale 
ORGANIZATION: 	TITE COME 

49th Logistics Readiness Squadron (ACC) 	 GENERAL 	 Li SPECIAL 
summARy 

Reduction to tho gra le of E-1, confinement for twelve (12) months, and a bad conduct discharge. PTA: 'I he approved sentence to 
confinement will not cxceed three (8) years. ' 
PATRIAL CONFINEMENT CREDIT (IncludIrg military and ciyjhan confinement) (in dew) 
152 days (military) 

DATE SENTENCE ADJUDGED (Or acquit& Gummi; er) 

20121107 
DISTRIMITION (Prascriberl by ConSening author)ty) 

ACC/CC/IA 
12 All/CC/JA 
49 WG/CC/JA 
49 MOO/CC 
49 FSS/DPM 
49 CPTS/I/MPP 
49 SFS/CC/5E01 
NELDA/ADC 
AFOSI DET 225 
COO 

        

 

(WICK ONE)  

TRIAL COUNSEL in  SUMMARY COURT OFINCER 

DETAILED BY 

  

   

 

OWEN W. 'FOLIOS, It Col, IJSAF 
TYPED NAME AND GRADE 

BR_ETV A, JOHNSON, Cap!, USAF 
SIGNATURE  

    

     

     

        

Ifolloman A113, NM 	 11  JUDGE ALONE -E JUDGE ALONE 

AY 1359, 20001101 (EF-VI) (12 AF/JA Overprint, 30 May 06) • 	 Page 1 of 
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Continuation of Sentence: 

Date (YYYYMMDD) 

20121107 REPORT_ OF RESULT 01? TRIAL 
row/ma/to& 	• 

NAME (Lan, Kira, Middle MAW) 

Kelley, Davin P. 

ssnt 

I

DATE SENTENCE ADJUDGED (Or acquillai tumenced) 
20121107 

ORGANISATION: 

49 TRS/CC 

SUMMARY  OF CHARGES, SPECMCATIONS, PLEAS'  AND  FINDINGS CON 1NUED 

NATURE OF OFFENSE 	 PLEAS 

Did, within the continental United States, on or about 23.  
April 7012, assault Tessa K. Kelley by pointing at her 
with a dangerous weapon, to wit: a loaded firearm. 

Did, within the continental United Stites, On Or about 23 
April 2012, assault Tessa K. Kelley by pointing at her 
with an unloaded theaun. 

Violation of IJCMI, Article 128 

Did, within the continental thdted States, between on or 
about 1 Sammy 2012 to on or about 30 April 2012, 
assault Tessa K. Kelley by pointing at her with a ' 
dangerous weapon, to wit: a loaded truearin, 

within the continental United States, between on or 
about I January 2012 to on or about 30 April 2012, 
asteult Tessa K Kelley by pointing at her with an 
unloaded fingum. 

WITHDRAWN AND 
DISMISSED WITH 
PRF.RIDICIt AFTER 

ARRAIGNMINT 

WITHDRAWN AND 
DISMISSED WITH 
PREJUDICE ADM 

ARRAIGNMENT 

WITHDRAWN AND 
DISMISSED WITH 

PREJUDICE MIER 
ARRAIGNMENT 

WITHDRAWN AND 
DISMISSED wrni 
PREJUDICE AFTER 

ARRAIGNmENT 

WITHDRAWN AND 
DISMISSED Wall 
PREJUDICE APTER 

ARRAIGNMENT 

NOT GUILTY 

NOT GUILTY 

NOT GUILTY 

NOT GUILTY • 

NOT GUILTY 

RANK 

AC 

USW ARTICLE FINDIN(iS 

Specification 4: 

CHARGEDAS A 
LESSER 
INCLUDED 
OFFENSE TO 
SPECIFICATION 

Specification 5: 

ADDITIONAL 
CHARGE: 

Specification 1 

CHARGED AS A 
LESSER 
INCLUDED 
OFFENSE TO 
SPECIFICATION 
1: 

Specification 2: 

AP 1359,20001101 (EF-V1) (49 FWATA Overpriut, 4 Jun 08) 	 Page 2 of 2 
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RECORD OF TRIAL 
(and accompanying papers) 

of 

Kelley, Davin P 	 Ale 
(Name, Last, First, Middle Initial) 	(Social Security Number 	 (Rank) 

49th Logistics Readiness Squadron U.S. Air Force 	Holleman AFL NM 
(Unit/Command Name) (Branch of Service) 	 (Station or Ship) 

By 

GENERAL 	COURT-MARTIAL 

   

Convened by the Commander 
(Title of Convening Authority) 

Headquarters 12th  Air Force  
(Unit/Command of Convening Authority) 

Tried at 

Holloman AFE, NM on 6-7 November 2012  
(Place or Places of Trial) 	(Date or Dates of Trial 

MASTER INDEX 

- INITIAL: ARTICLE: 39(A) SESSION/PROCEEDING OF THE 
- 

COURT 	 - - 
Starting _ 

_Page,- 
n.------.-1 

_Volume_ 
:Number 
--- 

Initial 39a Session 1 
Convening Orders 2 
Persons Present 2 
Detail and Qualifications of Trial Counsel 3 
Accused's Rights to Counsel Explained 4 
Accused's Selection off Counsel 5 
Detail and Qualifications of Defense Counsel 6 
Detail and Qualifications of Military Judge 6 
Challenges to Military Judge 7 
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Accused's Rights to Choice of Forum 8 
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Defense Motions 11 
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Capt 205 223 

SENTENCING - DEFENSE 
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3. Photos of 	 12 June 11 19 21 

www.sdslaw.us



4. Video of Accused Confession, CD 
	

19 
	

21 
5. PDS 
	

65 
	

Si 
6. EPRs of Accused 
	

66 
	

68 
7. LOR, dated 22 July  11 
	

66 
	

68 
8. LOB, dated 26 July 11 
	

66 
	

76 
9. LOC, dated 6 Sep 11 
	

66 
	

68 
10. LOR, dated 12 Sep 11 
	

66 
	

68 
11. LOC, dated 29 Sep 11 
	

66 
	

76 
12. LOR, dated 16 Feb 12 
	

66 
	

68 
13. LOR, dated 19 Mar 12 
	

66 
	

81 
14. LOR, dated 19 Mar 12 
	

66 
	

81 
15. LOR, dated 20 Mar 12 
	

66 
	

68 

DEFENSE EXHIBITS 

A. Index 	 231 
	

232 
B Written PresentaLon 	 231 

	
232 

C Certificate of Training, 5 Mar 10 
	

231 
	

232 
D. Certificate of Training. 21 Mar 11 
	

231 
	

232 
E. High School Diploma 
	

231 
	

232 
. Cub Scout Badges 	 231 

	
232 
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DEV1N P. KEILE AB, USAIk12- 

RECEIPT FOR COPY OF RECORD 

I hereby acknowledge receipt of a copy of the record of trial in the case of U.S. v. 
A1C Devin P. Kelley delivered to me Miramar Correction Facility,Parole and Release 
Department, San Diego, CA this  tar ,ifs)  day of  '5osfikic4 1  20121-3 
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ACKNOWLEDGEMENT OF SERVICE 

I hereby acknowledge receipt for a copy of the Record of Trial in the case of U.S. v. 
A 1 C Devin P. Kelley, this  /12 ' 11   day of 	—  2013. 

N , 
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1 
	

PROCEEDINGS OF A GENERAL COURT-MARTIAL 

2 
	

The military judge called the Article 39(a) session to 

3 order. The court met at Hellman Air Force Base, New Mexico, at 

4 0857 hours on 6 November 2012 pursuant to the following 

5 	order(s): 

6 

[The convening order, Special Order A-60, Headquarters 12" Air 

Force, (ACC, dated 27 August 2012, Davis Monthan APB, Arizona, 

as amended by the convening order, Special 

Order A76, same Headquarters, dated 1 November 2012, as amended 

by Lhe convening order, Special Order A-7, same Headquarters, 

dated 5 November 2012. They 

are attached to this record of trial as pages 1.1 through 1.3. 

The 

USAF Trial Judiciary Memorandum, dated 7 Sep 2012, 

detailing the military judge, is attached to this record as page 

1.41. 

8 

9 

10 

1.1 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

1 
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,A$Lfl, Colonel, USA': 
StaffJudge Advocate 

DEPARTMENT OF THE AIR FORCE 
TWELFTH AIR FORCE (MR COMBAT COMMAND) 

DAVIS-MONTIIAN Alit FORCE BASE, AIMONA 85707-4100 

SPECIAL ORDER 
	

27 August 2012 
A-60 

Pursuant to the authority contained In Special Odor 0-12-001, Department of tho Mr Force, dated 
20 Mareli 20I2 a general court-martial H hereby convened. It mayproceed at HOLLOMAN ATM, NM, 
to try 5uch masons as may be properly brought before it. The omit will he constituted as follow2; 

MEMBERS 

1 'r COI, MA'ITHEW D KOVICH 

MM.  RICHARD J. WAGEMAN 

49 MMS 	ACC 

29 ATKS 	ACC 

HOLLOMAN M13 
HOLLOMAN APB 
HOLLOMAN AIM 
HOLLOMAN APE 
HOLLOMAN AIM 

MM KriNNKITI S. DIMON 	 49088 	ACC 	HOLLOMAN APB 
MA I CASEY Y. WOODS 	 6 RS 	ACC, 	11OLLOMAN APB 

WILDMAN AFB 
HOLLOMAN APB 
HOLLOMAN APB 
HOLLOMAN AIM 
1101.1,0MAN APB 

ROBIN RAND 
Lieutenant General, USAF 
Commander 

MR THE COMMANDER 

DISTRIBUTION: 
- En Individual 

I - Ea Organization - 
5-49 WO/JA 

SO A-60 

1 . 1 
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Colonel, USAF 
, 

fil 
Staff Judge Advocate 

DISTRIBUTION: 
1 - Ea Individual 
1 - Ea Organization 
12-49 WCWA 

DEPARTMENT OF THE AIR FORCE 
TWELFTH AIR FORCE (AIR COMBAT COMMAND) 

DAVTS-MONTHAN MR FORCE BASE, ARIZONA 857014100 

SPECIAL ORDER 	 1 November 2012 

M6 

'Hie following members me detailed to the general court-martial convened by S MC101 Order 

A-60 his head( WHIM dated 27 August 2012, vice: 	 &ND 

elieved. 

MEMBERS 

LT COL JEFFREY 8. PA'1TON 	9 ATKS 	ACC 	HOLLOMAN 4F11 
IRMA SWAN APB 

ROBIN RAND 
Lieutenant General, USAF 
Cornmander 

FOR THE COMMANDER 

SO A-6 

1.2 
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R 	SL LE, Colonel, USAF 
Staff Judge Advocate 

DEPARTMENT OF THE AIR FORCE 
Twnurn AIR FORCE (MR COMBAT COMMAND) 

DAVIS-MONTHAN AIR I:012CE BASE, ARIZONA 85707-4100 

SPECIAL ORDER - 
A-7 

. 	5 November 2012 

The following members are detailed to the genaal court-martial convened by Special Order 
A-60, this headquarters, dated 27 August 2012 and Special Order A-6 this headquarters, dated 
I November 2012 vice: 

and 	 relieved 

MEMBERS 

CM OT DAVID T STUBBS 	 49 MX0 	ACC 	1-101,1,0MAN APB 
HOLLOMAN APB 

CalltasTrAMOI•10 	 WAVIMettli 	BOLLOMAN AFB 
11OLLOMAN APB 
HOLLOMAN AFB 
HOLLOMAN APB 
HOLLOMAN 

Tsar SAARA I. MUSTAPHA 	49 WO 	ACC 	HOLLOMAN AFB 

*with concurrence of the commander 

"Identifies alternate members. The alternate members selected above will be called to serve in the 
event that the ratio of members of enlisted to officers rails below the minimum required per R.C.M, 
503 (a)(2) or the total IILIMiler falls below five as required by R.C.M. 501 (a)(1)(A). 

ROBIN RAND 
Lieutenant General, DSAF 
Commander 

FOR THE COMMANDER 

DISTRIBUTION: 
- Ea Individual 

1 - Ea Organization 
2-49 WG/JA 

SO A-7 
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DEPARTMENT OF THE AIRFORCE 
USAF Trial Judiciary 

1500W. Perimeter Road, Ste 1150 
Joint Base Andrews Naval Air Facility, MU 20762 

7 Sep 12 

MEMORANDUM FOR: TC (MAJ CARRUTI1ERS, CAPT ENCARNACION) 
DC (CAPT ROSENOW) 

FROM: CU 

SUBJECT: United Suites v. A1C Devin P. Kelley (Holtman APB, NM) - Confirmation of 
"Initial Trial Date" 

1. This will confirm that I have set the "initial trial date" in the case of United States p. A1C 
Devin P. Kelley as 6 Nov 12.  The court will convene at 0830 unless the trial judge sets a different 
start time. Trial is estimated to last four (4) days. 

2. I have detailed Col J. Wesley Moore as the military judge. 

3. The following information is confirmed: 

Referral Date: 27 Ana 12 	 Date Charges Served: 30 Aug 12 

Date Case Called In: 4 Sep 12 	 Presumptive Trial Date: 24 Sep 12 

Government Ready Date: / 7 Sep 12 	Defense Ready Date: 6 Nov 12  

Date "initial Trial Date" Set: 6 Sep 12 

4. The time period from 17 Sep 12 to 5 Nov 12 is excluded for speedy trial computation TAW 
RCM 707. 

5. TAW the Uniform Rules of Practice before Air Force Courts-Martial dated 1 Oct 10: 

a. Notice of appearance for trial and defense counsel will be filed inunediately with the 
Central Docketing Office (CDO) in accordance with the Air Force Uniform Rules of Practice, 
Rule 2.3. Be aware of Rule 2.4 should counsel wish to request withdrawal once detailed. 

b. Defense counsel will file a notice of probable pleas and choice of forum, in writing, with 
the Court (with a copy to trial counsel and the court reporter) NLT 24 hours after the accused is 
served with referred charges or 7 calendar days prior to the scheduled trial date, whichever is 
later. The pleas will be expressed in the precise form counsel anticipate announcing them in 
open court. Defense counsel will promptly notify the judge and trial counsel of any change in 
anticipated plea or choice of forum. If a case previously scheduled as a litigated trial turns into a 

1.4 
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guilty plea, defense counsel shall notify the CDO and/or judge who will conduct an additional 
docketing conference, if feasible, to see if the trial can be moved to an earlier date. Rule 3.2(4) 

c. Counsel for both sides will file a notice with the Court of the substance of any anticipated 
motions, including motions in limine, in accordance with any Scheduling Order or other order of 
the Judge, and in any event NLT 14 calendar days prior to trial. Rule 3.2(D). 

d. Motions will be in writing and filed in accordance with the Scheduling Order or other order 
of the judge and signed by at least one counsel of record. Responses will be filed by the date 
specified in the Scheduling Order. Rule 3.6(4) 

e. Counsel for both sides will file with the Court a list containing each anticipated witness' 
full name, unit/duty station (as applicable), address and telephone number NLT five days after 
receipt of discovery or the date specified in the judge's Scheduling Order, whichever is earlier 
(with a copy to opposing counsel and the court reporter). Rule 3.2(E) 

f. NLT three duty days prior to trial or the date specified in the judge's Scheduling Order, 
whichever is earlier, the parties will provide a written copy of their proposed voir dire to the 
judge and opposing counsel. Unless otherwise directed by the judge, counsel will conduct voir 
dire. Rule 3.2(F,) 

g. Any other notifications required by the Manual for Courts-Martial or other authority (such 
as alibi, M.R.F,. 304(d), 404(b), 412, 413, and innocent ingestion of controlled substances) will 
be provided in accordance with any Scheduling Order or other order of the judge. Rule 3.2(10. 

h. If you have not already done so, make sure you comply with all other Air Force Uniform 
Rules of Practice notice requirements in a timely fashion. The more obvious requirements are 
noted here for your reference: 

Defense: see Rules 2.4(8), 3.2, 3.7 and 5.7 

Government: see Rules 2.4(A), 3.2, 3.3 and 3.7 

6. Counsel are encouraged to file notices electronically. Pleadings may be filed with the Court 
at 	 as applicable. 

7. Please advise the Central Docketing Office immediately of any problems which may 
unavoidably impact on the trial date. Once the "initial trial date" has been established, consider 
it immutable, short of problems of a Constitutional dimension. 

//signed// 
MARK L. ATIRF,D, Colonel, USAF 
Chief Trial Judge 

1,5 
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PERSONAL DATA SHEET 

DATE PREPARED: 6 NOVEMBER 2012 

NAME OF ACCUSED: DEVIN P. KELLEY 

ORGANIZATION: 49TH LOGISTICS READINESS SQUADRON 

SSAN: 
	

GRADE: AIRMAN FIRST CLASS 

PAY GRADE: E-3 
	

DATE OF BIRTH: 12 FEB 1991 

TAFMSD: 5 JAN 2010 
	

LENGTH OF SERVICE: 2 YEARS, 
10 MONTHS 

AFSC: 2T031 	 MILITARY TEST SCORES: A DM -61 
ELECT —68, GEN - 62, MECTI —48 

BASIC PAY: $1868.10 	 HARDSIIIP DICEY PAY: N/A 

INITIAL DATE OF CURRENT SERVICE: 5 JAN 2010 

TERM OF CURRENT SERVICE: 6 YEARS 

PRIOR SERVICE: NONE 

OVERSEAS SERVICE (OCONUS) NONE 

COMBAT SERVICE: NONE 

NATURE OF PRETRIAL RESTRAINT: Pretrial confinement, 8 Jun 12 —Present, Holloman AFB. 

MARITAL STATUS: DIVORCED 	 NO, OF DEPENDENTS: 0 

NO. OF PREVIOUS COURT-MARTIAL CONVICTIONS: 0 

NO. OF PREVIOUS ARTICLE IS ACTIONS: 0 

AWARDS AND DECORATIONS: 
MERITORIOUS IlNIT AWARD 
NATIONAL DEFENSE SERVICE MEDAL 
GLOBAL WAR ON TERRORISM SERVICE MEDAL 
AIR FORCE TRAINING RIBBON 

Prosecution Exit ibit_5 for Ill 
Page OFF  615  Page 6._D VREJ RI - 
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AF FORM 910, 20080618 PREVIOUS EDITIONS APE OBSOLETE Ai OFFICIAL. V).11R-';"1: Pray' AV the Privacy Act of 1914. 
mann in ibis lorm is 

ENLISTED PERFORMANCE REI- , AT (AB thru 	Sgt) 
I. RATEE IDENTIFICATION DATA (Refer to API 36-2406 for inutruchlons on completing This form) 
I. NAME (Lash Rift Minim lung 

KELLEY, DEVEN P. 
3. GRADE 

MC 
14 OAFSC 

21031 
5. ORGANIZATION. COMMAND, LOCATION, AND COMPONENT 

491h Logistics Readiness Squadron (ACC), Holloman AFB NM (AD) 

0 PAS CODE 

HS ICFJXD 

7 	GRID 

C66G 
8. PERIOD OP REPORT 

horn: 	5 Sep 2011 	Thal: 	18 Apr 2012 
0. NO. DAYS SUPERVISION 

227 
10. REASON FOR RE 

Directed by Commander 
CRT 

JOB DE CRIPTIO 

I. DUTY TITLE 

Traffic Management Apprentice 

2. SIGNIFICANT ADDITIONAL QUIT(S) 

N/A 
3. KEY DUTIES, TASKS. AND RESPONSIBILITIES 	(LImittext lo 4 lines) 

- Inchecks, consolidates, packs, labels, and fabricates containers for assets entering DoD Transportation System 
- Utilizes CMOS to plan cargo routing, selects mode/carrier, generates shipping documents, and maintains ITV 
- Utilizes the Enterprise Solution Supply System (ESS); ensures all property is processed and delivered properly 
- Receives, inchecks, processes mission/non-mission critical assets; off-loads property from commercial trucks 

PERFORMANCE ASSESSMENT 

1. PRIMARY/ADDITIONAL DUTIES (For 	Sg 	Sg also urinate Super/leon,. Leadership and reohnica, Witt s) 

Consider 

- Processed 
- Inspected 
-Assisted 
- Manifested/processed 

Adapting, Learning, Duality, Tlin& 

0003Llet Moot 	X Meets 

150 equipment turn-ins/$4.5M 
LI K HAZMAT resources; 

ntvmt of 199 MICAPs/$1 
796 

Irlos,. Professional Growth 

I Above Average 

shipped 
4.5M; 100% 

MICAP/316 truck 

value; 

aloe Communication Skills 	(Llm. text to 4 hoes) 

Cleaify Exceeds 

reclaimed critical resources—fulfilled AF contingency needs 
$120K assets in under 5 hours--surpassed ACC 2 day standard 

on-time/after-hrs d Ivry—revived F-22 fleet/averted msn delays 
mints MC assets; 145K tons/$6.3N1—0000Ms 100% equipped 

2 STA CARD , CONDUCT, CRARACTER & MILITARy BEAR NG (For SSrITSge also consider Enfo,cement of $fondards and Cu am & Court 	St 
Consider 

- A IC 
- Processed 

X Does 

Dress & Appearance, Femme/Professional 

Not Mee1 	Meets 

95 acfl M1CAPS; 
Kelley received an LORJUIF 

achieved 

Conduct ONCH1Cuty 

Above Average 

9.8% 
for insubordination 

(LA)116x1 to 2 Mes 

Li Clearly Exceeds 

F-22 TNMCS rate/exceeded ACC 16% goal--1.2K sorties flown 
to an NCO and a LOR for assault on a family member 

3. FITNESS (Maintains Air Force Physical Fitness St oderds) For   efeffals, na text to I line) 

DOH Not Meet oMeet Exenipt 

4. TRAINING REQUIREA 	TS (For SSgVTSgl also oonidor P 	E, 0 -do 	dUCatIOn, reohnicl Growth, Uggi-  de Training)  

Consider Upgrade, kciIIa my, OJT and Readiness 

Lj DOES Not Meet X Meets 

- Working Oil upgrade training; 
- Consolidated 275 non-priority 

(LimiI texr to 2 

Above Average 

completed 30% 
shipments; returned 

Clearly Exceeds 

of required core tasks; completed CDC's on time--86% on EOC 
to depot w/in 72 hrs--saved $1 5K in excess shipping costs 

5. TEAM 	OR 	OLLO 	ER HIP (For 8Sgt/18gt also consider &eedersflIp, Team Accomplishments. RecognglOn/Reward Others) 

Consider 

- Dity 
- 1nchecked 

Team Bundlog, Support of Tears, 

Does Not Meet X Meets 

& processed 500 
move weigh master; perform'd 

ollowersep 

receipts 

(Limit tail 

Above Average 

valued 
scale duties 

ID 

at 

2 Wes) 

Clearly Exceeds 

$12M; 2.8K sorties/2.2K flying hours--"Wg" Lrg Sq of the Yr! 
on 175 self-procured PCS moves—saved $1K in weighing fees 

6 OTHER COMMENT 

Consider Promotion. Future Duly/ASs,griMenUEduCabOn Recommendations and Safety. Secutit en Nations 	rbfra text 02 lincsl 

- Executed efficient control of 100+ sensitive/classified items; secured $7.8N1 in assets--zero secu ity breaches 
- Inspected 60 HAZMAT items; moved S250K assets in just under 5 hours—surpassed ACC 2-day standard 
IV. RATER INFORMATION 

NMd E, GRADE BR OF SVC, OROS, COMMAND AND LOCATION 

MSgl, USAF- 

49th Logmstics Readiness Squadron (ACC) 

Holloman AFB NM 

DUTY TITLE 

Section ChieC Distribution 
DATE 

18-  ma_ 2(t 

SSD SI 

NOS 000E00 Exhibit 	for ID 

Page OFF  (;)6P2/4DIMNEd • 
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V. OVERALL PERFORMANCE ASSESSMENT 
Overall Performance Dame Reveruno Period 

DA 	ilAAIE: 	KELLEY, DEVIN P. 

ASSESSMENT 
POOR 
II) 

NEEDS IMPROVEMENT 
121 

AVERAGE 

NI 
ABOVE AVERAGE 

C4) 

TRUIYMIONG THE  
BEST SI 

RATERS 

ASSESSMENT X 
1 I 

ADDITIONAL RATERS 

ASSESSMENT I 

last ieedback was performed on: 	16 Apr 20 12 	II real-oat was eel aocompushed in accorance vet AN 36 1408, stale the reason 

VI. ADDITIONAL RATERS COMMENT 	(Until toriro 3 lines) N CONCUR NON-CONCUR 

- Ratee elected not to provide comments to the referral memo of IS Apr 2012 

- Executed 15 commercial truck inspections; AA&E measures met/corrected discrepancies -zero safety mishaps 
- Shipped 34 BEAR assests to Minot; contracted/loaded/delivered within six days—provided humanitarian releif 
NAME GRApE. BR O SVC ORON COMMAND AND LOCAnON 

SWISgt, USAF 

OSIII Logistics Readiness Squadron (ACC) 
Holloman AFB NM 

DUrY TITLE 

Flight Chief, Deployment and Distribution 

DATE 

//nry200. 

SSW SIGN 

VII. FUNCTIONAL £XAMINEWAIR FORCE ADVISOR 
(indicate applicable rerrhaw by marking Ihe appropriate bos. I I FUNCTIONAL EXAMINER 	AIR FORCE ADVISOR 

NAME.  CRAOE, SR OF SVC, °RCN, COMMAND AND LOCATION DUTY TITLE DATE 

SSN SIGNATURE 

MR UNIT COMMANDERICIVILIAN DIRECTORIOTHER AUTHORIZED REVIEWER I CONCUR 
Li 

NONCONCUR 

RCN COVISANDAND LOCATION 

I Col, USAF 
49th Logistics Readiness Squadron (ACC) 
Holloman AFB NM 

DUTY TITLE 

Commander 

DATE 

/ / M> /Z 

M. RATEE'S ACKNOWLEDGEMENT 

I understand my signature &seam! canticle agreemeni or dIsgreemsr,L 
ale upon receipt of this report 

I at novnedge all I tared Nettk ,ns accompllsred during the 6 crtlr, 	PerIE5 

Ye 	l NO 

SIOrtATI  DATE 

15171A V 
INSTRUCTIONS 

CO 	'We lhi report MW AEI 364406. Reports rnirten by Colonels at clyilians (GS-15 or Wen or Supervisor) Pay Band 31 do not require an additional 
ralec however, endorsement by the raters rater is pealed unless the report is untlen by a Senior rater or the Chief Master Sergeant of the i-lir Force. 
When The raters raters not at least a MSgt or civil/On (05-07 or higher, or Supervisory Pa 	Band 1), Me additional rater is The next official in the rating 
chain meenng grade requirements. An overall rating of 2 or negative comments require he EPR lobe referred JAW WI 36-2409 	Rationale for any 
additional evaluator nonconcurring with an Overall rating must be Included Section Vol Reviewer nonconchrtence must be included on an AF Form 77, 
Lotter Of Evaluation. It rolee Is deployed, provide copy and feedback via e-mail/a/can). 

PRIVACY ACT STATEMENT 

AUTHORITY. Titre 10 Untied Wares Coile, Section 1101.3 and Executive Order 9397, 22 NOVellthet 190 

PURPOSE: Inlismallon Is needea for seilticallon of Re Individual's name and Social Secunty Number (SSN) as captured on the formal the lime of (Wing 

BOURNE USES: May specifically he disclosed outside the Bob as a routine use parson! 105 U.S.C. 55280/(3). 

DISCLOSURE: Disclosure Is mandatory, SSN Is used for positive identification. 

AF FORM 91O, 20000616 
	

PREVIOUS EDITIONS ARE OBSOLETE 
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DEPARTMENT OF THE All; FORCE 
HEADQUARTERS ani WRIC(ACC) 

HOLLohlAN AU oRceeAse,N5ci ?Apace, 

•MEW:RANI/1119f IT& Alt Oeyia P. kelley 
49 LRk..GPail 260 Delmeere Avt, 
HollOiaii4\FB NM 8g330 

.18 44012012 

.49 L.R.SiliGl iate Aye: 
FROM; bag 

AFI3,iNa4 88310 

81113JE-CT, ketertalof PnlistedPerRinnande Report 

I. ,I_Miarefertinflithenftanbed EntstedPorfojnmnce Repçtt to you according to A atU44,00% kiniqtY-PefinnillOtree 
pii1bl8phj,9, ItOOhtait comMtnishiaiiiig4IfInDtaim ilicit;IiIat Mt44italsitiM4414 -013'64446, 

YetagtaphIg Speoflcally ny rating of "DOeYINet 	 Reini2,Iand,biy entail:Writs:in 

perlailfinB4a your  Mcialpi of 44:1--,00,1.01P for msubordrnatiou to aniscci:nd on ti014,1„oniaSseitlt-,0 4 ,..t 

ini ty.  rilernberiCauSea-this report to betefetrid. ee 
oo 

(/) 	 • AdkrighvickA4c4eij).( of thi4etotieSpeneleneav swilig:apc1.4atini iii pr'dbltiñk. YOunIsignntime 
-nienioinereiyacknowleaigesIihni a rq.ferrai,reporthes bepn tenderekli-diiea,notaimplyaceppletice oTongrernent 
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Substantiate and documented them Coniact theliAPF career enhancement section if you require assistance in 
pteiiiiritig your reply to- the referral report. 
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ENLISTED PERFORMANCE REPORT (AB thru TSB() 

I. RATER IDENTIFICATION DATA(Re(c to 	l 3S-2405 for insln,cIioris en completing Mid Ion)) 

1. NAME (Lag Fite, Middle Millard 

KELLEY, DEVIN P. 

1 3. GRADE 

A 1 C 
4. DAFSC 

21031 

S. ORGANIZATION, COMMANO, LOCATION, AND COMRONENT 

49th Logistics Readiness Squadron (ACC), Hollotnan AFB NM (AD) 

13. PAS CODE 

HS I C1HXD 

7. SR D 

10660 

a. PERIOD OF REPORT 

From: 	5 Jan 2010 	mr4 	4 Sep 2011 
9. NO. DAYS SUPERVISION 

140 

10. REASON FOR REPORT 

Initial 

JOB DESCRIPTION  

I. WAY TITLE 

Traffic Management Apprentice 

2. SIGNIFtOANT ADDITIONAL DUTY( 1 

Mobility Readiness Team (N1RT)Member 
1 KEY DUTIES, TASKS, AND RESPONSIBILMES 	MIMI tag to 4 Mes) 

- Provides accurate logistical support to Wg F-22A/T-38/MQ-1/MQ-9 aircraft units and 22 tenant organizations 

- Receives, inventories, provides accountability, notifies, and releases cargo.to  owning squadron organizations 
- Operates materiel handling equipment to load/unload commercial trucks; performs blocking & bracing of cargo 
- Inchecks, consolidates, packages & labels containers for freight shipments entering DoD Transportation System 

II. PERFORMA CE ASSESS ENT 

1. PRIMARY/ADDITIONAL DUTIES 	or SSOTSg( also conzicfcr Supen,so, Leadership end Tethatal AM tleS) 

Consider Adopting, Learning, Duality, timeliness, 

M Does Not !reel H /deals 

- Adequately consolidated 40 
- Properly performed weightnaster 
- I biped incheck 85 receipts; 

Requires continuous supervisor 

non 

11 

Freres tonal Growth and Cc rsm 	ion SciIls 	Lima text to 4 Imes) 

AtoseAverage 	n Clearly Exceeds 

-priority shipments; completed w/in 9 hrs...saved $2K in transportation costs 
duties; weighed 25 personally procured moves...deferred $125 weighing fees 

MICAPs valued at $6K processed w/in 4 hrs...enabled 10 insns/30 flying hours 
involvement/oversight; received 3 LOCs/1 LOR...needs much improvement 

2. STANDARDS CONDUCT. CHARACTER & MIlITARY BEARING (Fx SSggiSgl also con de Ei(orce, ant o(Standards and CustomsE Om a es 

Consider Dress & Appearance, Personal/ProfessionalConduct On/Off Duly 	(Luntlen (0 2 	) 

Li Does Nol Meet 	X Meets 	11 d‘bove Average 	[ 	-I Clearly EXCeed6 

- Participated in squadron flag detail; lowered flag for POW/MIA eeremony...bolstercd morale/esprit-de-corps 
Volunteered during 5K run for charity; solicited 40 donations...raised over $1K for multiple sclerosis patients 

3. FITNESS Maintains Air Force Ph steal Pitiless Stendai4s) 	For deg Is lin,1 alto I line) 

r I Does Not Meet 	X Meets 	1 	-I Exempt 

4. TRAINING REQUIREMENTS (For SSgl/TSgt also consider PME. VI u 	Education Tochn Teal Gra 	upgrade Tral 	g) 

Consider Upgrade. Anchary. 

X Does dot Meat 

- Enrolled in 5-level 
Completed ADLS 

OJT 
_ 

CDCs; 
training; 

and Readiness iti 	est (0 2 Merl 

?Assts. 	[7 AbddeAverage 	1-1 Clearly Exceeds 

decertified in 3 core tasks/completed 1 o12 vols...trng 30+ days behind schedule 
met deployment tasker w/supervisor involvement...msn equipped/fit to war-fight 

TEAL 	ORKiFOLL0W RSHIP (FcrSSgtfTSI also con 0 rd. &ler 	sp roam Mammal. 	tp R rood 	ew ed Others) 

onside 	R Mg. Support of [eMil. followersI, ip (LAP taxi 

F-1  Dues Not Meet X Meets ri Above Ave(q e 

- Routinely assisted off-loading commercial 
- MRT augmentee; inchecked 178 short tons 

vehicles; 
BEAR 

2 Imes 

Clearly Exceeds 

used proper forklift spotting procedures...zero mishaps 
assets to AOR...100% on-time departure/zero discrepancies 

B. OTHER COMI,IENTS  

Consider Promotion, Future Ovly/AssIgnmentiEducation Recommendations and Safety. Security & Human Relations 	(Limit text to 21185) 

- Cleared miscellaneous property from classified vault; assets removed w/in 1 hr...eliminated security write up 
- Adopt-a-Highway volunteer; gathered 12 bags of debris after duty lirs...improved highway safety/beautification 
V. RATER NFORMATIC 

NAME GRADE ER OF SR 	()RGN, COMMAND AND LOCATION 

S-08, DAP 
49th Logislics Readiness Squadron (ACC) 
Hallman AFB NM 

DUTY RILE 

Freight Rate Supervisor 19 

DAI 

Seta )1 
rso)) Sin.iin_  

AF FORM 910, 20080618 PREVIOUS EDITIONS ARE OBSOLETE Son In this/crash 
FOR OFFIRPAL. V5E ONLY. ?rarestRON the FiteacyAst 01 1974, 
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V. OVERALL PERFORMANCE ASSES 	ENT 
Overa,1 P erforma lee DU00 Repoinly Period 

TEE 	: 	KELLEY, DEV1N P. 

ASSESSMENT 
POOR 

(1) 

NEEDS IMPROVEMENT 
(2) 

AVERAGE 

(a) 

ABOVE AVERAGE 

le) 
TRULY AMONG TH 

EESt le) 

[ 

RATERS

[ 
ASS ESSMENT 

I I i 

_ 
ADDITIONAL RATERS 

ASSESSMENT 
— X I 1 ri 

Lest reedback was performed on' 	18 JUL 201 	re back was not accomplished In acc rd ance with AFT AS 2406, state 	a asson.  

VI, ADDITIONAL RATERS COMMENTS 	(U/11/110.1to 3 lines X CONCUR 1 	I NON-CONCUR 

- I have carefully considered A IC Kelley's comments to the referral memo of 14 Sep 11 

- Effectively researched delinquent shipment listing; identified 25 iteins...saved $380 in equipment reordering 

- Performed all assigned tasks satisfactorily; needs to concentrate to improve performance...keep challenging 
NAME GRADE OR OF SVC ORGN COMMMD AND LOCATION 

I Lt, USAF 
49th Logistics Readiness Squadron (ACC) 
Holloman AFB NM 

DUTY TITLE 

01C, PLANS & PROGRAMS 

DATE 

e. •S • . 

VII. FUNCTIONAL EXAMINEWAIR FORCE ADVISOR 
(tastisate applicable review by marking the epproPrtele eat) 

. 
MOTIONAL EXAIUEX 	AiR FORCEADVS0 

ME, GRAM, BR OF SVC. ORGN, COMMAND AND LOCATION DUTY TITLE DATE 

SSN SIGNATURE  

VIII. UNIT COMMANDERICMLIAN DIRECTOR/OTHER AUTHORIZED REVIEWER X CONCUR NON-CONCUR 

°RON, !COMMAND AND LOCAtION 

Lt Col, USAF 
49th Logistics Readiness Squadron (ACC) 
Holloman AFB NM 

DUTY TITLE 

Commander 

DAT E  

a /SIP  ii 
Sr  

X 	TE&S ACKPIOM.EDGEWENT 

I understand My signature does nol cansillUW 70 Oem er.t or disegrsomen . I acknowIede all r duped feed back .709 acconipllshed &OP the rePerErlP period 
and upon receipt or this repel 

M Yes 0 No 

SIGNATURE DATE 

INSTRUCTIONS  

Complete this mad IAW AN 36-2406. Repcv14icy Colonels or civilians (DS-15 or ighe7 Cr SupetonOryRaY Bain do not fleYeinli an additional 
HOE however. endorsement by the raters rater fa Regraded unless The repo t is sadden by 	senior eater or the Chief Metter Seiloan1 of the kr &Ma 
iVien Me rafts rater Is dot at least a Cf SDI of civilian (05-07 or higher, or Supervisory,  Pay Band 1), the additional rater is the next official in Me rating 
Chain meeting gen. roqviromeoeS, An Overall rating <n or negat”e comments requite the ERR to be referred I AW AFI 38-2406, Rationale for any 
additional evaluator nonconcurring with on Overall raring must be included, Seaton WI! Reviewer nonconcurrence must he included on an AF Form 77, 
Letter of Evaluation. It ratee is deployed, provide Cagy and feedback via a-Mail/tele= 

PRIVACY ACT STATEMENT 

AUTHORITY: Title ta wee Slates Code, Section 6013 and Steen:Se Order OM 22 Nome& /943. 

PURPOSE Intomialton is needed (or verification of tne indatiorualSnade and Social Seaway Number (SRN) as captured on the tom at be time of eating. 

ROUTINE USES.-  May specificalpi to disclosed outside the Dole aS a routine use pursuant OS U SC. 552attt)(3). 

DISCLOSURE: 0/SCIOSere Is made/err S5N Is used for positive ideardice Von 

AF FORM 910, 20080618 
	

PREVIOUS EDITIONS ARE OBSOLETE 
	

PRIVACY ACTINFOR1101C71: Theifemminnin this lerml 
FOR CMCIAL USSOIllt Pratent lAW110 NOMActed 074. 
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DEPARTMENT OF THE AIR FORCE 

HEADQUARTERS 49TH WING (ACC) 
HOLLOMAN AIR FORCE BASE, NEW MEXICO 

SEP 1 4 2011 

0 

SUBJECT: Referral of Enlisted Performance Report Kelley, Devin P. 

1, I am referring the attached Enlisted Performance Report to you according to AFI 36-2406, Military 
Performance Evaluations, paragraph 3.9. It contains comments/ratings that make the report a referral as defined sr 

in All 36-2406, paragraph 3.9. Specifically, my rating of "Does Not Meet" in section 111, block 1 pertaining to 
Primary/Additional duties, my rating of "Does Not Meer in section III, block 4 pertaining to training 
requirements and an overall rating of a "2 Needs Improvement" in section V, raters assessment which causes 
this report to be referred. 

IZ 
2. Acknowledge receipt of this correspondence by signing and dating in reproducible ink. Your signature on 
this memo merely acknowledges that a referral report has been rendered; it does not imply acceptance of or 
agreement with the ratings or comments on the report. Once signed, you are entitled to a CODY of this memo. 
You may submit comments to rebut the report. Send your comments to reach I Lt 	 60 
Delaware Avenue, Holloman AFB, NM 88330, not later than 10 calendar days from the date you receive this 
memo. If you need additional time, you may request an extension from the individual named above. You may 
submit attachments (limited to 10 pages), but they must directly relate to the reason the report was referred. 
Pertinent attachments not maintained elsewhere will remain attached to the report for file in your personal 
records. Copies of previous reports, etc., submitted as attachments, will be removed from your rebuttal package 
prior to thing for the referral report since these documents are already filed in your records. Your rebuttal 
comments and any attachments may not contain any reflection on the character, conduct, integrity, or motives of 
the evaluator unless you fully substantiate and documented them. Contact the MPF career enhancement section 
if you require assistance in preparing your reply to the referral report. 

3. It is important for you to be aware that receiving a referral report may affect your eligibility for other 
personnel related actions (i.e., assignments, promotion, etc.). Recommend you consult your first sergeant, 
commander and/or /v1PF if you desire more information on this subject. If you believe this report is inaccurate, 
unjusi, or unfairly prejudicial to your career, you may apply for a review of the report under AF1 36-2401, 
Correction of Officer and Enlisted Evaluation Reports, once the report becomes a matter of record as defined in 
AF136-2406, Attachment I, 

MEMORANDUM FOR DEVIN P. KELLEY 
49 LRS/LGRD 260 Delaware Ave. 
Holloman AFB, NM 88130 

FROM: 
49 LRS/LGRD 260 Delaware Ave. 
Holloman AFB, NM 88330 

GS-08, DAF 
Freight Rate Supervisor 

gra 6at Timer for America 

7 of 	 IA_ 

www.sdslaw.us



DEV1N P. KELLEY, Al C, USAF 
Traffic Management Apprentice 

12 

Attachment: 
AF Form 910 04 September 2011 

cc. 
IL 

1st Ind, Al C Kelley, 04 September 2011, Referral of EPR Kelley, Devin P., 

MEMORANDUM FOR 1L1 
49 LRS/LGRD 260 Delaware Ave. 
Holloman AFB, NM 88330 

Receipt acknowledged a  1-24,1 	on  I  Ll c,Qp 11  
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22 September 2011 

tr; 

'03" 

2. During the last four and a half months I have been assigned to Holleman AFB, I have had 
many things in my personal life that have unfortunately been affecting my ability to be at work 

eu 100% of the time in my current shop. I have many appointments throughout the different days of 

-5 	 the week that have caused me to miss vital training time. These appointments have been going 
on for several months and are likely to continue for several more. 

co 3. I have done everything within my power to schedule my appointments during late afternoon or 
on my own time, and have been successful at doing so the last month or two. Now that most of 
my appointments are on my own time, I only have to take off the last 30 minutes of work on 
Monday and Wednesday. This puts my estimated time at work gone per week around 1 hour to 3 
hours total. 

4. I will continue to do the best job lean in the workplace white Jam here. I promise to learn my 
job effectively to show that even though I have many outside work related issues involving court 
and appointments I am striving to be a productive part of the Air Force and my unit. 

5. In light of the rebuttal information I have provided, I respectfully request that my overall 
rating be increased from 2 to 3. Thank you for considering my rebuttal. 

Respectftilly submitted, 

MEMORANDUM FOR 49 LRS/CSS 

FROM. A IC DEVIN P. KELLEY 

SUBJECT: Rebuttal of Referral Enlisted Performance Report (EPR) 

I. On 14 September 2011, my Enlisted Performance Report (EPR) was referred to me for 
rebuttal. The EPR reporting period is from $ January 2010 to 4 September 2011, I have consulted 
with my appointed Area Defense Counsel, Cant Mark Rosenow, regarding the referral. Please 
consider the following rebuttal information. 
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DEPARTMENT OF THE AIR FORCE 
49TH LDOISTICS READINESS SQUADRON {ACC) 

HOLLOMAN AIR FORGE BASE, NEW MEXICO 
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MEMORANDUM FOR A1C DEVIN P. KELLEY 

FROM: 49 URS/LGRDDC 

SUBJECT: Letter of Counseling 

1. On 22 July 2011, you were caught having a cell phone on your person when you were 
specifically told by TSgt land I during your mid-term feedback session on 18 July 2011 

that you were not authorized to have a cell phone in the warehouse. This was due to you using 
your cell phone inappropriately and texting when you were being trained by another airman. 

This was your third infraction of possessing and using your cell phone when not authorized to 

do -  so. You have been verbally counseled for previous infractions. Your actions are 

unacceptable and are not adhering to the Air Force standard. 

2. You are hereby counseled! You are in violation of Article 92 of the Uniform Code of Military 

Justice, Failure to Obey Order or Regulation. In the Air Force, failure to obey an order or a 
regulation is a crime. This unit, this wing and the entire Air Force cannot function when 
members become undependable. You have proven that you cannot always be depended upon, 

and consequently, you have damaged this unit's mission capabilities. You have been briefed 
that you will leave your cell phone in your vehicle until I feel that you can be responsible and 

use it appropriately. I expect you to work at redeeming yourself and proving that you are 

dependable. Any future misconduct will result in a more severe action. 

3. Privacy Act Statement: AUTHORITY: 10 U.S.C. 8013. PURPOSE: To obtain any comments or 
documents you desire to submit (on a voluntary basis) for consideration concerning this action. 

ROUTINE USES: Provides you an opportunity to submit comments or documents for 

consideration. If provided, the comments and documents you submit become a part of the 

Cr) 	 action. DISCLOSURE: Your written acknowledgment of receipt and signature are mandatory. 

Any other comment or document you provide is voluntary. 

0. 7 Proseculion 	 f2c,tp 

Pa9a OFF SiG;Page‘ADRREJ. 
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4. You will acknowledge receipt of this letter immediately by signing the acknowledgement 

below. Within three (3) duty days from the day you received this letter, you will sign the 1st Ind 

below. Any comments or documents you wish to be considered concerning this letter must be 

submitted at that time. You will be notified of my final decision within three (3) duty days of 

your response. 
> 0 

GS-08, DAFC 

Freight Rate Supervisor 

Page  Z.  of 

www.sdslaw.us
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Acknowledgement 

I acknowledge receipt and understanding of this letter on a-Ta--S-A \I\ 	at 	 

hours. I understand I have three (3) duty days from the date I received this letter to provide a 

response and that I must include in my response any comments or documents I wish to be 
considered concerning this letter. 

TO: LGRDDC 

I  have reviewed the allegations contained in this letter tam submitting the attac Ted 

documentsrSs(1 hereby waive my right to responr--- 

2nd Ind, LGRDDC 	 Date: 37T0/ 11 

TO: DEVIN P. KELLEY, AK 

(initial) The member did not submit matters in response My decision stands. 

initial) The member submitted matters in response. I have reviewed the response. My 

inal decision is: this letter stancti..caten and will be filed in your [PIFPUIFD (is withdrawn). 

-08, DAFC 

Freight Rate Supervisor 

1st  Ind, DEVIN P. KELLEY, AlC 

Page 	of  .  
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3rd Ind, DEVIN P. KELLEY, MC, USAF 

MEMORANDUM FOR LGRDDC 

<L, 

Receipt of final decision regarding comments submitted on 

450 	hours. 

DEVIN P. KELLEY, Al www.sdslaw.us



DEVIN P. KELLEY, A1C, US 

27 July 2011 

MEMORANDUM FOR 49 LRS/LGRDDC 

a" FROM: A IC DEVIN P. KELLEY 
0 

SUBJECT: Response to Letter of Counseling 

1, On 22 July 2011,1 received a Letter of Counseling (LOC) for having my cell phone. I hereby 
offer the following rebuttal information. 

2. Ma'am, on Friday 22 July 2011,1 came to you about another issue when you paused and 
asked if I had my cell phone on my person. I admitted that I did and let you know I had not been 
using it before and wasn't using it at the time. I kept it in my pocket for emergency calls due to 
my current family situation. It was my understanding that I was in TDY status, and not working 
in my regular warehouse job, which had been the case for the past two weeks. Almost everyone 
in the class, including myself, had their cell phone on their person. 

3. That said,! take full responsibility for having my cell phone. I apologize if! misunderstood 
the directions given to me by NISgt 	nd yourself on when and where I could use my 
cell phone. I truly thought since I was not working in the warehouse and was in compliance with 
the rules of the classroom it was alright to have it. In the future, I will ensure I am clear on 
directions regarding my cell phone and I will not make the same mistake again. 

4. In conclusion, I respectfully ask that this LOC be rescinded. However, if you elect not to 
rescind the LOC, please file this response in any file the LOC is maintained. Thank you. 

Respectfully submitted, 
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DEPARTMENT OF THE AIR FORCE 
4STII LOGISTICS READINESS SQUADRON (ACC) 
DOLLOM AN AIR FORCE BASE, NEW MEXICO 

a' 
N 	 1 C4",5  > , 
Z 	 uly 2011 

MEMORANDUM FOR Al C DEVIN P. KELLEY 

FROM: IL “. 
u 
u 

SUBJECT: Letter of Counseling 

0, ” 	I. On 22 July 2011, you notified Mrs. 	 that you failed the Hazardous Materials 
0 	Preparer Course. This was due to your dereliction by intentionally and knowingly using your 0 
0 
bti L., 	cell phone to text others during said training, and not taking your time during your progress 0 iz 	checks. You failed 6 of the Progress checks and were always requesting to leave early. 

Additionally, you missed 3 hours of class and can only miss 4 before you are removed from the 
class. Your instructor informed Mrs. 	hat you were close to failing for missing too much 
class time. Your actions are unacceptable and are not adhering to the Air Force standard. 

2. You are hereby counseled! You are in violation of Article 92 of the Uniform Code of 
Military Justice, Dereliction of Duty. In the Air Force, dereliction of duty is a crime. This unit, 
this wing and the entire Air Force cannot function when members become undependable. You 
have proven that you cannot always be depended upon, and consequently, you have damaged 
this unit's mission capabilities. You were briefed by Mrs 	hat you needed to concentrate 
on the class, study, complete all of your classroom assignments and not have your cell phone on 
your person in the warehouse or in class. Since you did not apply yourself, the government 
wasted money and man hours and will have to spend additional monies and man hours to send 
you to another Hazardous Materials Prepare]: Course at another location. I expect you to work at 
redeeming yourself and proving that you are dependable. Any future misconduct will result in a 
more severe action. 

3. Privacy Act Statement:  AUTHORITY; 10 U.S.Q. 8013. PURPOSE: To obtain any 
comments or documents you desire to submit (on a voluntary basis) for consideration concerning 
this action. ROUTINE USES: Provides you an opportunity to submit comments or documents 
for consideration. If provided, the comments and documents you submit become a part of the 
action. DISCLOSURE: Your written acknowledgment of receipt and signature are mandatory. 
Any other comment or document you provide is voluntary. 

4. You will acknowledge receipt of this letter immediately by signing the acknowledgement 
below. Within three (3) duty days from the day you received this letter, you will sign the 1st Ind 
below. Any comments or documents you wish to be considered concerning this letter must be 
submitted at that time. You will be notified of my final decision within three (3) duty days of 
your response. 

Nosecution Exhibit 	(r ID 

PaleOFF  (rteink.ADOW .11/2  
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Commandei 
ILL USAF 

Deployment and Distribution 

Acknowledgement 

I acknowledge receipt and understanding of this letter ona \c),)3 	k at 'VALI hours. 
I understand I have three (3) duty days from the date I received this Idtter to provide a response 
and that I must include in my response any comments or documents I wish to be considered 
concerning this letter. 

DEVIN P. KELLEY, MC, AF 
TRAFFIC MANAGEMENT APPRENTICE 

lm  Ind, DEVIN P. KELLEY, Al C 

TO: 111 

Date: 	  

1 have reviewed the allegations contained in this letter. (I am submitting the attached documents 
in response) 	v 	 6 

42-7.7 
DEVIN P. KELLEY, AlC, USAF/ 
TRAFFIC MANAGEMENT /EP-PRENTICE 

2nd Ind, IL Date:  SOCA 	I 1  

   

TO: DEVIN P. KELLF,Y, Al C 

	(initial) The member did not submit matters in response. My decision stands. 

WIC\  (initial) The member submitted matters in response. I have reviewed the response. My 

 

final decision is: this letter (stands as written and will be filed in your [PIE] [LIM) fir 
0. wirlirti-Avis33  

LE. 
Page 	of 

www.sdslaw.us



- ILl, USAF 
Commander, Deployment and Distribution 

3rd Ind, DEVIN P. KELLEY, AlC, USAF 

MEMORANDUM FOR 1L1 1 

Receipt of final decision regarding comments submitted on 	ii  at  (5O C) hours. 

TRAFFIC MANAGEMENT ArtENTICE 
DEVIN P. KELLEY, Al C, US 

Page 	.a, 4 _ 
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27 July 2011 

MEMORANDUM FOR 49 LRS/LGRDDC 

FROM: A1C DEV1N P. KELLF,Y 
0 

SUBJECT: Response to Letter of Counseling 

1. On 26 July 2011,1 received a Letter of Counseling (LOC) for failing my hazardous materials 
preparer course. I hereby offer the following rebuttal information. 

{a. 

2. Ma'am, on Friday 22 July 2011, I came to Mrs. 	let her know Iliad failed my 
hazardous materials preparer course with a 70%. I had toicher that Iliad studied every night 
over what was taught in the class, and that the night before the test, I had a study group from 
7pm to 10pm. During those three hours I had gone over every page of the material to make sure -r 

bl) 	 had no confusion over the topics that had been taught over the current week of training. I had 
failed several progress checks during the course of that week, due to the lack of being able to 
comprehend how the instructor was explaining the material, as well as missed class time. in 

iZ 	order to understand the material, I asked lots of questions from the instructor. I also asked the 
two airmen beside me to better explain what was just taught if I didn't understand it. I also 
studied the material every night. I acknowledge that Iliad missed many hours of class time that 
week, this was due to the fact that I had mandatory meetings outside of work that took up 
valuable learning time in class. This course was hard enough, and being out of the class a lot, 
made comprehension of material much More difficult. Iliad come in early almost every day to 
make up for the time I was gone to get further instruction and explanation from the teacher. He 
was early every day only 25 minutes before class started, hardly enough time to get caught up for 
hours of missed time. In regards to the use of my cell phone, I had used it while on my breaks, 
when it was allowed and as did many fellow class members. 

3. That said, I take full responsibility for failing the hazardous materials preparer course. I feel 
that I did everything that 1 could to hest prepare myself for the test with the time I was allotted. 

4. It conclusion, I respectfully ask that this LOC be rescinded. However, if you elect not to 
rescind the LOC, please file this response in any file the LOC is maintained. Thank you. 

Respectfully submitted, 

DEVIN P. KELLEY, A1e,c2A+ 

l;L." 

	 Paje 	Of 4_ 
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DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS 09TH WING (ACC) 

HOLLOMAN AIR FORCE BASE, NEW MEXICO 

6 Sep 11 

MEMORANDUM FOR Al C DEVIN P. KELLEY 

FROM; 49 LRS/LGRDD 

SUBJECT: LETTER OF COUNSELING: MISSED APPOINTMENT 

1. On 24 August 2011, you were in violation of the UCMJ Article 86, Failure to go, by missing 
a scheduled medical appointment on base at 1400hrs. I was notified of this missed appointment 
from the Holloman Medical Clinic, by written memorandum, on 29 August 2011. 

2. You are hereby counseled. Failure to keep medical appointments negatively impacts access 
to care, mission readiness, and clinic productivity. The average cost per visit in the clinic is 
$336.00, meaning you caused a monetary loss for our installation by missing your scheduled 
appointment. This is unacceptable and you must always take care of your responsibilities by 
doing what is expected of you as a military member. Any subsequent missed appointments will 

• result in more severe corrective action. 

3. AUTHORITY: 10 U.S.C. 8013. PURPOSE: To obtain any comments you desire to submit 
(on a voluntary basis) for consideration concerning this action. ROUTINE USES: Provides you 
an opportunity to submit comments or documents for consideration. If provided, the comments 
and documents you submit become a part of the action. DISCLOSURE: Your written 
acknowledgment of receipt and signature are mandatory. Any other comment or document you 
provide is voluntary. 

4. You will acknowledge receipt of this Letter of Counrling. Any comments or documents you 
wish to be considered concerning this Letter of-gf-staWill be forwarded to me with in three 
workdays of your receipt, All documentation you provide will become part of this record. 

9 

MSgt, USAF 
Section Chief, Distribution 

Prosecution Estilbil 	or 10 
Page OFF LX.(21MtierOREE 	 
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1st  Ind, to Al C DEVIN KELLEY 

TO: 49LRS/LGRDDR 

I acknowledge receipt of this document on  k0 scp I I 	. I understand I have 3 duty 
days to present any information for consideration and inclusion in this area 

2 ), 
DE-NIN . KELLE ,A1C LIJSAF 
49 LRS/LGRDDC 

2nd  Ind, to 49IRS/LGRDDR 

Member  D D  (DID NOT) provide written matters in response to this letter of reprimand. After 
consideration of all matters I have decided: 

The I.00 will be removed. 

The LOC will remain in effect and be filed in your PIE 

et USAF 

Receipt and understanding acknowledge onP5,942_11 at  I ).5  

ec ion 	, 	mution 

DEVIN P. KELLEY, A1C 
49 LRS/LCIRDIXI 

'39e  2  of 3 
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12 September 2011 

MEMORANDUM FOR 49 LRS/LORDD 

FROM: AIC DEVIN P. KELLEY 

SUBJECT: Response to Letter of Counseling 

• 1. On 6 September 2011, T received a Letter of Counseling (LOC) for missing a medical 
• appointment. I hereby offer the following rebuttal information. 

2. Sir, I take full responsibility for my actions and missing my medical appointment. I had been 
116 	sick that day and spent the entire afternoon lying down in Mrs 	ffice. I was nauseous 

• due to the pain medication I was prescribed and the fluid behind my ear drums. I had fatten 
• 

asleep on her couch until right before the end of the day, thus causing me to miss my 

cit 	appointment. In the future I will ensure that I am more responsible for my appointments and that 
00 I cancel an appointment if T will not be able to make it. 
rj 

3. In conclusion, I respectfully ask that the I,OC be rescinded. However, if you elect not to 
rescind the LOC, please file this response in any file the LOC is maintained. Thank you. 

Respectfully submitted, 

• 

Page 3  of 
0  
0 
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12 September 201 I 

DEPARTMENT OF THE AIR FORCE 
49TH LOGISTICS READINESS SQUADRON 

HOLLOMAN AIR FORCE BASE, NEW MEXICO 

MEMORANDUM FOR DRVIN P. KELLEY 

FROM: 49 LRS/LORD 

SUBJECT: Letter of Reprimand 

ceir 
1. On 8 September 2011, you turned off a computer whileAlawas conducting Receiving 
business without courtesy to MIIIIMYour action caused work to be potentially deleted and 
created a hostile working environment. You failed to obey a direct order given to you by SSgt 
on or about 15 August 2011. This is not the first time you have failed to obey a direct order. You tailed to 
obey a direct order on 22 July 2011 and received a Letter of Counseling from Mrs. 
Because of these actions your dependability as an Airman in this section have been calledinto question, 
and therefore hinders our mission capabilities. This is unacceptable behavior and will not be tolerated. 

2. You are hereby reprimanded. In the Air Force, failure to obey a direct order is a crime. Many Airmen 
have received an Article 15 and/or court-martialed for similar misconduct. This unit, this base, and the 
Air Force cannot fbnction when members become undependable. You have proven that you cannot 
always be trusted. You have demonstrated a negative trend and a disregard for our Core Values. 
Consequently, you have damaged this unit's mission capabilities. I expect you to work diligently at 
redeeming yourself and proving that you are dependable. Any future incidents of this nature will bring 
stronger administrative or punitive actions. 

3. PRIVACY ACT.  AUTHORITY: 10 U.S.C. §8013. PURPOSE: To obtain any comments or 
documents you desire to submit (on a voluntao,  bask) for consideration concerning this action. 
ROUTINE USES: Provides you an opportunity to submit comments or documents for consideration. If 
provided, the comments and documents you submit become a part of the action. DISCLOSURE: Your 
written acknowledgment of receipt and signature is mandatory. Any other comment or document you 
provide is voluntary. 

4. You will acknowledge receipt and return this letter to me within 3 workdays of your receipt. Your 
signature on this document is solely for receipt purposes and is not an admission of guilt. Any comments or 
documents you wish to be considered concerning this LOR must be included with your response. All 
supporting documents received from the individual will become part of the record. 

Sgt, USAF 
Section Clue , Distribution 

0. 
o 	

Pagepcli°E1 	 
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DEVIN P. KELLEY, A IC, USAF 
Traffic Management Apprentic 

tam 

(/) 

011 

SUBJECT: Letter of Reprimand 

1st hid, 49 LRS/LGRDD (A IC Kelley, Devil)) 

MEMORANDUM FOR 49 LRS/LGRD 

I acknowledge receipt and understanding of this letter on Q5g c-' )d 	1( )),F)  hours. I 
understand I have three (3) duty days from the date I received dug letter to provide a response and that I 
must include in illy response any comments or documents I wish to be considered concerning this letter. 
I intend/do not intend to provide comments or documents to this letter of reprimand. 

DEVIN P. KELLEY, AIC, 
Traffic Management Apprentice 

et t. 
2nd Ind, 49 LRS/LGRD 	 Date:  j 	ser  eoit 

MEMORANDUM FOR Member's PIE 

Member (did) (did not) provide written matters in response to this letter. 

I have reviewed the matters submitted by the member. 
The LOR will not be removed. 
rite LOR will remain in effect and will be filed in the member's PIP. 
	The LOR will remain in effect and will be filed in the member's UlF. 

MSgt, USAF 
ection Chiet, istribution 

3rd Ind, Devin P. Kelley, A IC, USAF 

MEMORANDUM FOR LORD 

Receipt of final decision regarding comments submitted on I q 59-9 \ 	at  I-3 \ 0 hours. 

of) 
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MEMORANDUM FOR 49 LRS/CC 

FROM: AlC Devin P Kelley 

SUBJECT: Response to Letter of Reprimand 

(13 SEP 2011) 

1. On 12 Sep 2011,1 received an LOR for turning off a computer. I hereby offer the following 
rebuttal information. 

2. I take full responsibilty for my actions of turning off the computer. I have been told before not 
to do so. It was in a moment of lack of judgment and failure on my part to not think before I act. 
I appologize for disobeying an order. It was not my intention to do so and will not be repeated. 

3. In conclusion, I respectfully ask that the LOR be rescinded. However, if you elect not to 
rescind Ole LOR, please file this response in any file the LOR is maintained. Thank you. 

Respectfully submitted, 

Devin P. Kelley, A1C, US 

f 

www.sdslaw.us
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DEPARTMENT OF THE AIR FORCE 
COSHLOGISTICS READINESS SQUADRON (ACC) 

HOLLOMAN AIR FORCE BASE, NEW MEXICO 

29 September 2011 

MEMORANDUM FOR A1C DEVIN P. KELLEY 

FROM: 49 LRS/LGRDDC 

SUBJECT: Letter of Counseling 

1. On 27 September 2011, you were assigned to MrM=Ito assist in 	ving floor 

tile for a self-help project. After working for approximately 20 minutes, you stS  that you 

needed to report to your supervisor SSgt 	 o see if he had other tasks that you 

needed to accomplish. After speaking with SSgt111111.1e stated that you did not check in with 

him to find out if he had other work that needed to be done nor did he ask you prior to the 

start of the duty to check in with him to see if work needed to be done. Before leaving the 

assigned task with Mr. 	he asked you to throw away the tile that was removed. Instead 

of throwing the trash away in the dumpster, you wheeled it into the Packing and Crating Shop. 

Additionally, when Mr. 	tried to speak with you about what had transpired, you were 

disrespectful by walking away, and not following his order to come to my office. Your actions 

are unacceptable and are not adhering to the Air Force standard. 

2. You are hereby counseled! You are in violation of Article 92 of the Uniform Code of Military 

Justice, Failure to Obey Order or Regulation and Article 134 General Article. In the Air Force, 

failure to obey an order or a regulation is a crime. It is also a crime to be disrespectful to your 

civilian supervisors. This unit, this wing and the entire Air Force cannot function when 

members become undependable. You have proven that you cannot always be depended upon, 

and consequently, you have damaged this unit's mission capabilities. I expect you to work at 

redeeming yourself and proving that you are dependable. Any future misconduct will result in 

a more severe action. 

3. Privacy Act Statement: AUTHORITY: 10 U.S.C. 8013, PURPOSE: To obtain any comments or 

documents you desire to submit (on a voluntary basis) for consideration concerning this action. 

ROUTINE USES: Provides you an opportunity to submit comments or documents for 

consideration. If provided, the comments and documents you submit become a part of the 

action. DISCLOSURE: Your written acknowledgment of receipt and signature are mandatory. 

Any other comment or document you provide is voluntary. 

Prommutron Exhibrl 	I  

Page OFF  et/lap/MAR 
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4. You will acknowledge receipt of this letter immediately by signing the acknowledgement 

8 

	

	
below. Within three (3) duty days from the day you received this letter, you will sign the 1st Ind 

below. Any comments or documents you wish to be considered concerning this letter must be 

submitted at that time. You will be notified of my final decision within three (3) duty days of 

your response. 

S-08, A 

Freight Rate Supervisor 

1S e 	 

www.sdslaw.us



Acknowledgement 

I acknowledge receipt and understanding of this letter on  t_cfN I -it' Lkit' I I 	at  LI  

hours. I understand I have three (3) duty days from the date I receiVed this letter to provide a 

response and that I must include in my response any comments or documents I wish to be 

considered concerning this letter. 

DEVIN P KELLEY, AlC, USAF —5= 

1n  Ind, DEVIN P. KELLEY, MC 

TO: LGRDDC 

I have reviewed the allegations contained in this letter. 	m submitting the attached 

documents in responseN1 hereby waive my right to respond): 	c  

11)  
D 	P. KELLEY, MC, USAF 

2nd Ind, LGRDDC 

TO: DEVIN P. KELLEY, MC 

aitial) The member did not submit matters in response. My decision stands. 

(initial) The member submitted matters in response. I have reviewed the response. My 

final decision is: this letter (stands as written and will be filed in your [PIE] [U19) (is withdrawn). 

S-08, D FC 

Freight Rate Supervisor 
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DES/IN P. KELLEY, AIL, USAF 

3 d̀  Ind, DEVIN P. KELLEY, AlC, USAF 

MEMORANDUM FOR LGRDDC 

Receipt of final decision regarding comments submitted on V-7 00-  11  	at 

09'd I 	hours. 

www.sdslaw.us
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30SEP2011 

MEMORANDUM FOR 49 LRS/CC 
Cl 

FROM: AIC DEVIN P KELLEY 

SUBJECT: Response to Letter of Counseling 

'0 
1. On (27SEP2011), I received a Letter of Counseling (LOC) for (OFFENSE). I hereby offer 
the following rebuttal information. 

2. 011 27 september 2011 Mrs 	caine into receiving office to ask if anybody would like to 
volunteer to help Mr 	Everybody in the room was reluctant to offer up their assistance, so 
I said I would do it since I wasn't currently working on anything of immediate importance. I 
worked with Mr. 	for over 40 minutes( as he had stated that himself to me) and I told him I 
was going to go check with Ssgtillinto see how far we were behind and to see if my 
assistance was needed. I grabbed the trash bin and put it back where I found it( I was not told by 
Mr. 	o throw it away). Afterwards I looked to thc receiving line, and noticed there was a 
lot of property to be processed and that we had not even began to start cleaning yet. At this point 
we were at least 45 to 60 minutes behind usual schedual. Noticing that there was property on the 
line I immediately went over and began to work, this being what T have been instructed to do by 
Ssgt 	that if I see work that needs to be done on the line to not wait to be told to work ,but 
go take care of it SsgtMIMtims at the line a few minutes later and he told me that Mrs 

wanted me to help Mi 	told him wc still had a lot of property to be processed and we 
had not cleaned yet. He told me to finish what needed to be done then go finish with Mr. 
After I helped out with the line! went and started cleaning, this being because everybody else 
was stilt working on their property and I was the only person available to do these tasks. I 
completely sweapt the entire warehouse and cleaned the door. As well as I took care of most of 
the trash duty. By the time I was done with my tasks that needed to be completed, Mr 
had left work for the day. 

A day or two after that! headed to the crating and packing section of the warehouse to drop off 
the truck keys, and as I was leaving Mr. 	said " hey kelley, come here". I went over to him 
and he started talking to me in a disrespectful tone with a raised voice saying "your going to he 
working for me for a week! and the crap you pulled the other day isnt going to fly with me". I 
politly told him that we had a lot of property that needed to be done and were very far behind. 
After that he raised his voice higher and said, "ml a retired Msgt okay! I know how this shit 
works" I told him politely I don't discrye to be talked to like that and cussed at. Ile continuted to 
raise his voice and force his emotion and opinion on me, without being professional or listening 
to my explanation. Ile was only concercd with expressing his past authority and demanding that 
his opinon is the only valid one. He continued to try to intimidate me by raising his voice and 
belittling me and anything I tried to say. 

Scared and holding back tears, I told him I was leaving because 1 did not diserve to be yelled at. 
He continued to raise his voice and say "fine! If you don't want to talk to me the we will go talk 
to 	Since we both work for her!" I didn't say anything, avoiding further conflict I went strait 

www.sdslaw.us



Desfm Kelley, A1C, USAF 

into the receiving office. As I did that he said back to me "where are you going? We are both 

going intooffice". I was scarred from his abussiyc language and actions and didn't respond 
to avoid the situation from getting escalated. When T was in the receiving office I was so shake 

up, scared and was choking over my words trying to express to Ssgt 	what had transpired. I 

had told her I cannot go in and talk about what happened because I needed to get my emotions in 

control first. Hearing this Ssg 	 told me to just go outside and got fresh air to calm 

‘0 	down. When I came in she comforted me and told me that everything was going to be okay. 

In conclusion, 1 respectailly ask that the LOC be rescinded. However, if you elect not to 

rescind the IOC, please file this response in any file the LOC is maintained. Thank you. 

Respectfully submitted, 
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MEMORANDUM FOR A1C DEVIN P. KELLEY 

FROM: 49 LRS/LGRD 

SUBJECT: Letter of Reprimand 

1. On 3 February 2012, you were briefed by Mrs. 	 hat you would need to remain 

in the local area for standby training and were required to be available if there was a standby 

call. On 4 February 2012, you sent a text message to Srt 	 at approximately 08:32 

asking when the truck was going to arrive so that you could make plans to go to Ruidoso. On 6 

February 2012, Mrs. ..asked you why you texted SrP 	to see when the truck was 

going to come in when you were previously told that you were to stay in the local area. You 

stated that you thought if you finished completing the truck that you could go to Ruidoso and 

that you thought Ruidoso was in the local area. Mrs. 	then told you that you had been 

previously briefed on Friday not to leave Alamogordo. Upon the end of the discussion, Mrs. 

reminded you that you both were going to go and talk to MSgt 	about what had 

happened. You left the office and disrespectfully stated "I know, you told me three times 

already"! After leaving the office you stated "She's a fucking bitch", referring to Mrs 

Mk Mr 	ent to the door to have you come back into the office to take you down to the First 

Sergeant 	asked you if you had said anything negative about her and you said no. Your 
actions are unacceptable and are not adhering to the Air Force standards and good order and 

discipline. 

2. You are hereby reprimanded! You are in violation of Article 134 of the Uniform Code of 

Military Justice, General Article and Article 107 False Official Statements. In the Air Force, all 

airmen must maintain exemplary standards of conduct, including respect and courtesy toward 

others, including your civilian supervisors. I will not tolerate disrespect from anyone in this 
organization toward any of their superiors. Your disrespect has been detrimental to unit 

morale and the discipline of this organization. Additionally, by telling Mrs. 	that you did 

not say anything negative about her when in fact you did was making a false official statement. 

Making a false official statement is a criminal act and punishable under the UCM.I. You can 
consider yourself fortunate because many airmen have received Article 15s or have been court-
martialed for such conduct. I cannot and will not tolerate this behavior in this unit. Disrespect 

to others, profanity, and lack of integrity degrade the mission of the Air Force, a mission that 
can only be accomplished by trustworthy people. Having identified yourself as a person 
requiring close supervision, you can expect to have your future actions closely scrutinized. Rest 

assured that I will react strongly to any future misbehavior on your part. 

Proseculio9 Exhrbit 	17,V3 
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3. Privacy Act Statement: AUTHORITY: 10 U.S.C. 8013. PURPOSE: To obtain any comments or 

documents you desire to submit (on a voluntary basis) for consideration concerning this action. 

ROUTINE USES: Provides you an opportunity to submit comments or documents for 

consideration. If provided, the comments and documents you submit become a part of the 

action. DISCLOSURE: Your written acknowledgment of receipt and signature are mandatory. 

Any other comment or document you provide is voluntary. 

I 
4. You will acknowledge receipt of this letter immediately by signing the acknowledgement 

2 
below. Within three (3) duty days from the day you received this letter, you will sign the 1st Ind 

below. Any comments or documents you wish to be considered concerning this letter must be 

submitted at that time. You will be notified of my final decision within three (3) duty days of 

your response. 

no 

on 
cn 

2d Lt, USAF 

OIC Distribution 
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f t  Ind, DEVIN P. KELLEY, MC 

• TO: LGRDDC 

El° 
I have reviewed the allegations contained in this letter. (I am submitting the attached 

DEVIN P. KEL 

Date:  2t 	z412- 

documents in response) (I hereby waive my right to respond). 

DEV 	P. KELLEY, MC, USAF 

Acknowledgement 

I acknowledge receipt and understanding of this letter on  ittiT1/..V \O\ 	at 	 
hours. I understand I have three (3) duty days from the date I received this letter to provide a 

response and that I must include in my response any comments or documents I wish to be 

considered concerning this letter. 

2nd Ind, LGRDDC 

TO: DEVIN P. KELLEY, MC 

	 (initial) The member did not submit matters in response. My decision stands. 

X  (initial) The member submitted matters in response. (have reviewed the response. My 

final decision is: this letter (stands as written and will be filed in your [PIE] PIED (a). 

Date: 2-1:44R. 1)— 

2d Lt, USAF 

OIC Distribution 

I .  
Page  ‘...)  of 
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DEVI P. KELLEY, AlC, USAF 

3 d̀  Ind, DEVIN P. KELLEY, AlC, USAF 

MEMORANDUM FOR LGRDDC 

Receipt of final decision regarding comments submitted on  21--- ThAlciltiat 
trir   hours. 

Page 	 
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MEMORANDUM FOR 49 LRS/CC 
ei 

	

Eli 	FROM: Al C DEVIN P KELLEY in 
> 

	

‘c; 	

SUBJECT: Response to Letter of Reprimand 

1. On 16Feb1012, I received a LOR on me for disrespect of a supervisor and loss of military 

	

-0 	bearing. I hereby offer the following rebuttal information. ia 

a; 
u 
u 2. 	Mr 	ad called inc into her office I went in and she closed the doors behind us. 1 

	

x 	was told by the 1st sergeant not to have conversations with her privatly within closed doors. She 

	

as 	had started becoming very hostile with her words and my anxiety had started to incline very fast, ,u 
-g to the point I was choking on my words and my hands were shaky. I had responded to her 

	

ii 	politly, "that the 1st sergeant said that if any conversation had become hostile to tell her that we Jg 
gg 

	

it 	were going to finish the conversation inside the fist sergeants office". She responded "no, you are 
« not going anywhere". After She had continued to talk to me I restated i was told to go to the PI  ‘n ., 

ergeants office in cases like this one, and her responce was "whatever". By then i did not know g. 

what to do but sit there. She kept repeating to me that "We will talk toMsgt1111111about this". 
my responce after the 4th or 5th time was "ma'am, respectfully I understand that we have to talk 
to him, you have told me multiple times", after this i had left her office and approximately 5 
seconds later, Mrs. 	called me back and asked me "what did you just say?" my responce 
was "nothing". there was no formal setting in which i had said any false offical statements, as i 
this was outside her office and in the warehouse. She had finally agreed at that point to go down 
to the 1st sergeants office to straiten out this problem. The meeting with the 1st sergeant, Mrs. 

and myself went well with both parties understanding what had been going on, and what 
led the situation to become unprofessional. 

I feel that I had done my best to avoid any confrontation and was doing exactly what i 
was directed to do by the 1st sergeant. Mrs. 	had prevented the from being able to do so, 
and as a result caused an unprofessional conversation that could have been avoided. I do respect 
Mrs11111111msition as warehouse supervisor and her right to approach any empolyee with a 
concern that she has. My intention was not to disrespect her position of authority, but to follow 
the orders that I was given. 

I In conclusion, T respectfully ask that the LOR be rescinded. However, if you elect not to 
rescind the LOR, please file this response in any file the LOR is maintained. Thank you. 

CI) 

Respectfully submitted, 

/12P / 

DFNIN P KELLEY, AlC, USAF 

CI 
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9 March 2012 

DEPARTMENT OF THE AIR FORCE 
49TH LOGISTICS READINESS SQUADRON (ACC) 

HOLLOMAN AIR FORCE BASE NEW MEXICO 

MEMORANDUM FOR Al C DEVIN P KELLEY 

FROM: 49I,RS/LORD 

SUBJECT: Letter of Reprimand 

I. 	On 16 March you were told to check over documents thoroughly before signing them as 
shipments had to be turned two away due to their lack of shipping addresses. The same morning 
you failed to inform anyone that you received and oversized MICAP and left for an appointment 
at approximately 1530 his. This MICAP waS too large to be shipped as a Small Parcel, As a 
result we were nimble, to get the piece shipped out under the proper UMMIPS time standards and 
it caused SraM have to come in on Saturday to process the piece. She was unable to get 
a truck in that day on such short notice forcing us to wait until Monday to ship it, 48 hrs after the 
required time. 

You arc hereby reprimanded l You are in violation of Article 98 of the Uniform Code of Military 
Justice, non compliance with procedural rules. In the Air Force, non compliance to procedures 
and regulations will not be tolerated. This unit, this wing and the entire Air Force cannot function 
when members become undependable. You have proven that you cannot always be depended 
upon, and consequently, you have damaged this unit's mission capabilities. You have been 
verbally counseled thatno one is to leave the office for the day until all MICAP's are sent to the 
destination. I expect you to work at redeeming yourself and proving that you are dependable. 
Any future misconduct will result in a more severe action. 

3. Privacy Act Statement: AUTHORITY: In U.S.C. 8013. PURPOSE: To obtain any comments 
or documents you desire to submit (on a voluntary basis) for consideration concerning this action. 
ROUTINE USES: Provides you an opportunity to submit comments or documents for 
consideration. If provided, the comments and documents you submit become a part of the action. 
DISCLOSURE: Your written acknowledgment of receipt and signature are mandatory. Any 
other comment or document you provide is voluntary. 

ct) 
4. You will acknowledge receipt of this letter immediately by signing the acknowledgement below. ...r. 

o0 cn 	 Within three (3) duty days from the day you received this letter, you will sign the 1st Ind below. 
c 	 Any comments or documents you wish to be considered concerning this letter must be submitted 

I 	

at that time. You will be notified of my final decision within three (3) duty days of your 

iespouse. 

Gapt, USAF 
f 	 ig It Commander, Deployment and Distribution 
P 	 Prosecolion Exhibit - -s for ID 

Pa9eOFF,a1Pw(M)3(BEL)  81  
x) 

(.7 
Ls: 	

I or 3  'a 
--) Gro6af Tower for America 
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DENTIN P. KELLEY AK, USA 
Traffic Management Apprentice 
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SUBJECT: letter of Reprimand 

1st Ind, 49 LRS/LGRDD (A IC Kelley, Devin) 

MEMORANDUM FOR 49 LRS/LGRD 

I acknowledge receipt and understanding of this letter on  /1 iy,wst- 	2-  at  '33 Z.-  hours. I 
understand I have three (3) duty days from the date I received this letter to provide a response and that I 
must include in my response any comments or documents I wish to be considered concerning this letter. 
I intend/do not intend to provide comments or documents to this letter of reprimand. 

2nd Ind, 49 LRS/LGRD 

MEMORANDUM FOR Members PIF 

Date:  22- ryte- lect" 

Member (did not) provide written matters in response to this letter. 

I have reviewed the matters submitted by the member. 
	The LOR will not be removed. 

	The LOR will remain in effect and will be filed in the member's PIE 
The LOR will remain in effect and will be filed in the member's UIF. 

Sgt, USAF 
ce ion (Thief, Distribution 

3rd Ind, Devin P. Kelley, A IC, USAF 

MEMORANDUM FOR LORD 

Receipt of final decision regarding comments submitted on  2-1- Pt-  at  0 fo 	hours. 

DEVIN P. KELLEY, A I C, USAF 
Traffic Management Apprentice 

Page  Aof 

www.sdslaw.us



DEVIN P. KELLEY, A1C, USAF 
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21 March 2012 

MEMORANDUM FOR 49 liRS/LGRD 

ROM: A IC DEVIN P. ICELI.EY 
<-1 

SUBJECT: Response to Letter of Reprimand (LOR) 

1. On 19 March 2012, I received an LOR for failure to ship out a MICAP. I hereby offer the 
following rebuttal information. 

2. Ma'am, on 16 March 2012, I was the only person working in the small packaging section. At 
approximately 1330, I received about four customers about the same time; they all had between 
25 and 50 pieces to ship each. I was swamped with paperwork all over the place that made it 
very difficult to process by myself. I asked every customer that came in with large quantities of 
parts to be shipped if they had any priority 1 shipments or MICAPS. The customer that brought 
in the priority 02 MICAP stated that there weren't any priority 1 or MICAPS, cmly a priority 02. 

3. Tasked this question to every customer in case I missed something on the paperwork. I 
thought it would also help eliminate getting high priorities and low priorities mixed together. I 
felt that, to the best of my ability, I looked over the paperwork thoroughly. I had no idea that I 
had made a mistake. Being only one Airman that was overwhelmed with the amount of parts that 
were coming through, I feel I did the best job I could to ensure that nothing went wrong. 

4. I feel that a lack of maiming is directly a pad of the reason mistakes were made. One Airman 
for approximately 100 shipments at one time is, in my opinion, too Much work for one person to 
process and complete effectively. That said, I take responsibility for the mistake I made and 
apologize for it. I should have slowed down and been completely thorough with everyone's 
paperwork. In the future, I will ensure that this mistake is not repeated. 

5. In response to the shipments that had to be turned away due to their lack of shipping 
addresses, that was in no part connected to myself, as I did not sign for those. I was aware of the 
situation only because SSglEtold me about it. 

6. In conclusion, I respectfully ask that the LOR be rescinded. However, if you elect not to 
rescind the LOR, please file this response in any file the LOR is maintained. Thank you. 

Respectfully submitted, 

www.sdslaw.us



DEPARTMENT OF TIIE ALP FORCE 
49TH LOGISTICS READINESS SQUADRON 

HOLLOMAN AIR FORCE RASE, NEW MEXICO 

MEMORANDUM FOR DEVIN P. KELI.FY 

FROM: 49 IRS/LORD 

SUBJECT: Letter of Reprimand 

item and were unable to do so 
A la p 	had to be called in to 
c di. You were using an old 

at the commissary. You 

I. On 17 March, you were called in to receive and process a classified 
because you lost your Geneva Convention ID card for the second time. 
process the item because you have failed to properly safeguard y 
illegal Ill card to get around base as you disclosed to Mg 
received a letter from the First Sergeant that directed you to turn in your old ID card when it was 
recovered. Once again you have failed to obey a direct order. 

2. You are hereby reprimanded. In the Air Force, failure to obey A direct order is a crime. Many Airmen 
have received an Article 15 and/or court-martialed for similar misconduct. 'This unit, this base, and the 
Air Force cannot function when members become undependable. You have proven that you cannot - 
always be trusted. You have demonstrated a negative trend and a disregard for our Core Values. 
Consequently, you have damaged this unit's mission capabilities. I expect you to work diligently at 
redeeming yourself and proving that you are dependable. Any future incidents of this nature will bring 
stronger administrative or punitive actions. 

3. PRIVACY ACT.  AUTHORITY: 10 U.S.C. §8013. PURPOSE: To obtain any comments or 
documents you desire to submit (on a voluntary basis) for consideration concerning this action. 
ROUTINE USES: Provides you an opportunity to submit comments or documents for consideration. If 
provided, the comments and documents you submit become a part of the action. DISCLOSURE: Your 
written acknowledgment of receipt and signature is mandatory. Any other comment or document you 
provide is voluntary. 

4. You will acknowledge receipt and return this letter to me within 3 workdays of your receipt. Your 
signature on this document is solely for receipt purposes and is not an admission of guilt. Any comments or 
documents you wish to be considered concerning this TOR must be included with your response. All 
supporting document received from the individual will become part of the record. 

gt, USAF 
Section Chret, Distribution 

e 
PrOSTut oft EXhull 	for ID 

'flA Orr (do  l'apfiD'AIRE.l-  Xi)  

I 	„ of Global Power for A in erica 

www.sdslaw.us



IZ 

Acknowledgement 

I acknowledge receipt and understanding of this letter on  k 	(Y\ pd-cliaml .(1  at  kLiciD  

hours. I understand] have three (3) duty days from the date I received this letter to provide a 

response and that I must include in my response any comments or documents I wish to be 

considered concerning this letter. 

DEVIN KELLEY, MC, USAF 

Date:  2. Z.- ht,44k_, 

I have reviewed the allegations contained in this letter. (I am submitting the attached 

documents in response) (I hereby waive my right to respond). 

DEVIN KELLEY, MG, USAF 

2nd Ind, LGRDDC 

TO: DEVIN KELLEY, AIC 

Date:  22- rzta.,  

  

(initial) The member did not submit matters in response My decision stands. 

(initial) The member submitted matters in response. I have reviewed the response. My 

final decision is: this letter (stands as written and will be filed in your [ElE] [Lin (is withdrawn). 

.apt, USAF 
in 	• F light Commander, Deployment and Distribution  

•:( 

\j)  

(7. 

lc  Ind, DEVIN KELLEY, AlC 

TO: LGRDDC 
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DEVIN KELLEY, MC, USAF 
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3R1  Ind, DEVIN KELLEY, AIC 

MEMORANDUM FOR LGRDDC 

Receipt of final decision regarding comments suhmi 

ofier, 	hours. 
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21 March 2012 

MEMORANDUM FOR 49 IRS/LORD 

FROM: A le UEVIN P. KELLEY 

SUBJECT: Response to Letter of Reprimand (LOR) 

1. On 19 March 2012,1 received an LOR for losing my ITycard. I hereby offer the following 
rebuttal information. 

2. Sir, on Friday, 16 March 2012,1 left my TD card in the computer that I had been using. Being 
overwhelmed with all the packages coming in, coupled with making my appointment on time, I 
absentmindedly left it in the keyboard. On my way to my appointment I realized that I misplaced 
my TD and thought I might have dropped it somewhere in my car. I tho s 	othing 
that point, The next day, after looking everywhere, I sent a text to SSgt 	nd SSg 
to Sc 	ey came across my ID card. Their response was no. The fpllownig day, I was ea 
SSgt 	o come in and pick up a shipment. 

3. When I went to pick up the shipment, I realized that it was a receiving part, which is normally 
picked up by receiving standby personnel, not the TMO standby personnel. I still accepted the 
shipment and took it to the shop. I then called MSg 	Tad told him that Iliad the shipment iii 
at the warehouse, Although it is the receiving standby' s job o pick up and process the shipment, 
I would have done it without complaint. However, I was unable to do so without my current ID 
card. ATathe receiving standby, had to come in to further process the receiving 
shipment. I was never aware of any letter from the first sergeant directing me to turn in my old 
ID card when it was found. 	. 	 . 

4. The following Monday morning, I was at my work station when Srahrew my ID 
card at me. I do not know why I was not informed by him that he was holding my ID card over 
the weekend. However, had I been informed on Friday when he found it, I would have been able 
to process the receiving part on Saturday. 

S. I hope you will consider too that this was not the first time someone has left their ID card in 
their computer. There have been many times that I've found NCO's and StA walking away from 

a ir 	thcir computers with their ID cards still in the card reader. I accept' that I made a mistake in 

is 	leaving my ID card in the computer, though, and am sony. 
01 

CI) 

I

6. I was very busy and my mind was on paperwork for shipments and making sure I got to my 
appointment on time. For that reason, you have my promise this action will not be repeated. I 
have been made more aware of the importance of keeping my ID card with me at all times and I 
recognize the security threat it presents. It was not my intention to disobey a direct order, 
particularly because I was not aware that I was ordered to turn in my old ID card in the event I 
found it. 
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7. In conclusion, I respectfully ask that the TOR be rescinded. However, if you elect iiot to 
rescind the LOP, please file this response in any file the LOP is maintained. Thank you 

Respectfully submitted, 

14-71  

DEVIN P. KELLEY, Ale., USA 

C 

www.sdslaw.us
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Z7 March 2012 

WIMPRANDUM FOR 49 TS/CC.  

	

el 	FROM: MC DEVIN P.. KELLEY o el 

	

cei 	Slififfli Rolm, se tO Letter of RowitnandiControl Roster (LORMR.) 
,N. 
I" 

	

v 	. 0a20 March 2012, Itereillecinotification of your Intent to initAte•anT,ORMK for 
« 

	

cc 	dEobeyinnieligedt Order, f hereby offer the following. rebuttal infOrnation; 4D 
v 

	

u 	2, Sir, on 18Match 2012, SSgill askeltne to come in to work. I revonded i and asked if it u NiiittOilanda.tOry for &len-Tine to co4i; WO, vioilc bOilliat.aat ralset#810. that I swain-prefer not 
z a to comoinoiria Sunaq LS Iliad severailtergonal thing,' toter 4cdottplislit4 tlfattly,lhoke ., 	. 	 , 	.: 	. 	.. 	.  0, 

	

,r 	41104., 44 otiligOinwhactlivecoAntotToptod. op theslay prior when' flys:es:Reel in ionooipt fon 
plectfor the teceiVing --ertionath.,thetfanipneir 'mg eafgo. 

	

, 	 .,, 

	

. 	 .a. L. 

	

s., 	3; Sglitoti.0 that h'iii.ilt0-14410thilaitti*.iffeir tp,O; 1 t110,4-Atie'llie ilais14-OfJoilfig: 

	

04 	 .  
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thalire-diVecfrnyfanii1iiicEite4yerlieiard.Flor several keemks,ileadiogop vrtiliAfrit-  Mkt*, 

.• 
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In conclusion, I rcqueituify ask that the LoWaRbe reseinded; with tiny-ha-sit oh the control 
roster However it you elect not'. to maid the LQWC.R.. please filo gifOrespoosoia  any  Rio the. 

kmeartilly sob 

feAr/t 
DEvwy, KEL 	0, 
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DEPARTMENT OF THE AIR FORCE 
uNrrEll STATES AIR FORCE JUDICIARY 

UNITED STATES 

V. 

A1C DEVIN P. KELLEY 
49th Logistics Readiness Squadron (ACC) 
HoRoman Air Force Rase, New Mexico 

OFFER FOR PRETRIAL 
AGREEMENT 

3 November 2012 

1. I, AIC Devin P. Kelley, am the accused under court-martial charges preferred ou 26 July 
2012 and 15 August 2012 and referred to general court-martial on 27 August 2012. I am aware 
of the charges and specifications alleged against me, and the charges and specifications have 
been explained to me by my defense counsel, Captain Mark F. Rosenow and Captain Danko 
Princip. I understand the charges and specifications, and I am aware 1 have a legal and moral 
right to plead not guilty and to leave the prosecution with the burden of proving my guilt beyond 
a reasonable doubt by legal and competent evidence. Understanding the above and under the 
conditions set forth below, and in consideration of an agreement by the convening authority to 
withdraw and dismiss Specifications 3,4 and 5 of the Charge as well as Specifications I and 2 of 
the Additional Charge, and the Additional Charge, with prejudice, and to approve a sentence in 
accordance with the limitations set forth in Appendix A, I offer to: 

a. Plead guilty to Specifications land 2 of the Charge; 

b. Enter into a reasonable stipulation of fact including the facts and circumstances 
surrounding the offenses to which! am pleading guilty; 

c. Request only the travel of one sentencing witness at government expense; 

d. Request no expert consultants at government expense; and 

e. Waive all waivable motions. 

2. I understand that this offer, when accepted by the convening authority, constitutes a binding 
agreement. I assert that I am, in fact, guilty of the offenses to which 1 am offering to plead guilty, 
and 1 understand that this agreement permits the government to avoid presentation in court of 
sufficient evidence to prove my guilt. I offer to plead guilty because it will he in my best interest 
that the convening authority grants me the relief set forth above and in Appendix A, 1 understand 
that I waive my right to a trial of the facts and to be confronted by the witnesses against me, and 
my right to avoid self-incrimination insofar as a plea of guilty will incriminate me. 

APPELLATE EXHIBIT ' 	 
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3. In making this offer, I state that: 

a. I am satisfied with the defense attorneys who have advised me with respect to this offer 
and consider them competent to represent me in this court-martial. 

b. This offer to plead guilty originated with me and my counsel, and no person or persons 
made any attempt to force or coerce me into making this offer or to plead guilty. 

c. My counsel have fully advised me of the nature of the charges against me, the possibility 
of my defending against them, any defenses which might apply, and the effect of the 
guilty plea which 1 am offering to make, and! fully understand their advice and the 
meaning, effect, and consequences of this plea. 

d. I understand the signature of the convening authority to this offer and to Appendix A, or 
to any modified version of Appendix A which I also sign, will transform this offer into an 
agreement binding upon me and the government. 

e. I understand that I may withdraw my plea of guilty at any time before sentence is 
announced but not after sentence is announced and that, if I do so, this agreement is 
canceled and of no effect. This agreement will also be canceled and of no effect if any of 
the following occurs: 

(1) Refusal of the court to accept my plea of guilty, as set forth above, or modification of 
the plea by anyone during the trial to not guilty or to a lesser degree of guilt. 

(2) Withdrawal by either party to the agreement before the trial. 

(3) My failure to agree with the trial counsel on a reasonable stipulation concerning the 
facts and circumstances of the offenses to which I am pleading guilty. 

4. I understand that the convening authority's obligation to approve a sentence no greater than 
that provided in Appendix A to this agreement may be canceled after a hearing following the 
guidelines in R.C.M. 1109(c)(4), if I commit any offense chargeable under the U.C.M.J. between 
the announcement of sentence and the convening authority's approval of any sentence. 

	

5. 	T understand that if this agreement is canceled for any reason stated above or if the 
government refuses to enter into this agreement, this offer for an agreement and any information 
[provide pursuant to this agreement, cannot be used against me in any way or at any time to 
establish my guilt of the offenses, and the limitation upon disposition of my case set forth in 
Appendix A will have no effect. 

	

6. 	This document and Appendix A include all of the terms of this pretrial agreement, and no 
other inducements have been made by the convening authority or any other person which affect 
my offer to plead guilty. 
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OcunntvraCtIa.  
Date 	 ILELLF,Y, Al C, 

Accused 

I certify I gave the accused the advice referred to above, explained to him the elements of the 
offenses for which he is charged, and he has voluntarily signed this Offer for Pretrial Agreement. 

lach2,  ?Abe 
Date MARK F. R SENOW, Capt, USAF 

Defense Counsel 

Aloveitteext a /.) 
• Date 	 DANKO PRINCE', Capt, USAF 

Defense Counsel 

I recommend6iWitaDnee (sejeetleat) of this offer. 

sou, la 
Date 

 

Staff Judge Advocate 

The foregoing instrument, including Appendix A, dated 3 November 2012, is 
((Ipproved and accepte (+PeaapproTelT 

344,/,2 
Date 	 ROBIN RAND 

Lieutenant General, USAF 
Commander, 12th Mr Force 
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DEPARTMENT OP THE AIR FORCE 
UNITED STATES MR FORCE JUDICIARY 

UNITED STATES 

V. 

Al C DRVE4 P KELLEY 
49th Logistics Readiness Squadron (A.CC) 
Thalloman Air Fotee 13ase, New Mexico 

APPENDIX A TO 
OFFER FOR PRETRIAL 
AGREEMENT 

3 November 2012 

I. As consideration for the offer of the accused to plead guilty as set forth in the Offer fo 

Pretrial Agreement, dated 3 November 2012, the convening authority will undertake that 

a. Specifications 3,4 and 5 of the Charge as well as Specifications 1 and 2 of the 
Additional Charge,. and the Additional Charge, will he withdrawn and dismissed with 

prejudiCe; 

b. The appumed sentence to confinement will not exceed three (3) yeam; and 

c. There are no other limitations other Man those stated above. 

2. This is the original Appendix A submitted with the Offer for Pretrial Agreement. 

NOJem;194-Daa.  
Dare DE thi P. KELLEY, MC, USrYr— 

Accused 	 • 

I certify I advised tho accused of the effect of the foregoiag and I witnessed his voluntary 

signature to this Appendix A. 

 

 
    

 

Ine lOjt 

Date 

    

 

    

 

 
    

 

MARK F. RiSENOW, emit, USAF 
Defense Counsel 
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PlovettgA °13-
Date 

 

- 

  

 

  

DANKO PRINC1P, Capi, USAF 
Defense Counsel 

   

I recommend Ocerptanco)(rejeelion) of this offer. 

• 4 
ty • AG Col, TJSAF 

toffJudge Advocate 
Date 

1C
ing-insn 

(approved and accept 

/  

ent, including Appendix A, dated 3 November 2012, is 

(fti40xntZti, 

Date - 	 FORM RAND 
Lieutenant General, USAF 
Commander, 12th Air Force 
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AlC Devin P. Kelley, Sentencing Evidence 

Exhibit  A 	 Index to Exhibits (1 p.) 

Exhibit  B 	 Written Presentation (3 pp.) 

Accolades 

Exhibit  C 	 Certificate of Training, dated 5 Mar I 0 (1 p.) 

Exhibit  D 	 Certificate of Training, dated 21 Mar 11(1 p.) 

Exhibit E 	 High School Diploma, dated 28 May 09 (I p.) 

Exhibit  F 	 Cub Scout Badges (4 pp.) 

Exhibit  G 	 Scuba Diver Certification Card, dated 26 Jut 06(1 p.) 

Letters of Support 

Exhibit 1-1 Character Statement of dated 5 Nov 12(1 p.) 

Exhibit I Character Statement of dated 5 Nov 12 (I p.) 

Exhibit J Character Statement of dated 5 Nov 12(1 p.) 

Exhibit K Character Statement of dated 5 Nov 12(2 pp.) 

Exhibit L Character Statement of dated 5 Nov 12 (2 pp.) 

Family Photos 

Exhibit  M 	 Photographs - A IC Devin P. Kelley and Family (4 pp.) 
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6 November 2012 

MEMORANDUM FOR ALL REVIEWING AUTHORITIES 

FROM: AIC DEVIN P. KELLEY 

SUBJECT: Written Presentation of A IC Davin P. Kelley 

1. I was born in San Marcos, Texas, on 12 February 1991. I was raised on a ranch on the 
outskirts of New Braunfels, Texas, all of my life. From the time I could walk, I loved nature and 
animals. I spent the majority of my childhood free time exploring the forest looking for fossils or 
ancient Indian artifacts. As I grew older, I became interested in various activities with my Either. 
To name a few: Cub Scouts, Boy Scouts, camping, mountain climbing, riding horses and flag 
football were the activities I valued with him Later, I learned how to scuba dive and became 
certified to do so. Snow skiing has been a sport that my family enjoys to this day. 

2. I had trouble learning to read as a child so my mother decided to home school me fill-tine 
through 5th grade. In 6th grade, I went to a private Christian school for half of the year. It was 
them that I opened the bible for the first time. I couldn't believe all the wonderful things I started 
to discover. I wondered if the love and joy Jesus was talking about could be real. I thought about 
how amazing it was and howl could almost feel the love coming from the pages. This was the 
first time in my life that I finally felt alive. 

3. After being home schooled for the majority of my life and being under the shelter of my 
loving parents, I started public school in the 6th grade and it was a rude awakening. Not 
understanding or wanting to conform to the attitudes of the other kids led me to experiencing the 
harsh reality of being bullied. For the rest of the year, I fell subject to horrific name calling and 
getting hit in the face by footballs and broken pencils. I found a way to adapt and quickly gain 
friends the next year. 

4. In my freshman year of high school, I got involved with football. I q-uickly found out that 
being on the football team didn't just mean you played football. The other requirements were a 
profound loyalty to violence, drugs and making fun of other, less fortunate kids. I found myself 
enjoying the company of the victimized group of people and quickly fotmd myself unwanted on 
the football team. Subsequently, I found myself once amain subjected to bullying. The football 
bullies were much more violent than the kids in 6th grade. I convinced my father to let me stop 
playing and the stress of my life seemed to fall off my shoulders. 

5. After high school, I had ambitions of becoming a missionary. I made an impulsive decision to 
buy a new Chevrolet Camaro and realized that I wouldn't be able to afford that without money. I 
was laid off from my job soon after and felt guided to pursue my dream ofjoining the Air Force. 

6. My first duty station after basic training was Goodfellow MB, Texas I spent close to nine 
months at that tech school until I was reassigned. I found one of my best friends there, AB 

He had a bad stuttering problem so he wasn't quite Mr. Popular. I confronted him 
about Jesus Christ and he was so happy to find someone else who was a Christian_ I learned a lot 

Defense Ex. 13 for Idendfiest 
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from him and before we left tech school we promised to stay in touch. We were more than 
friends, we thought of each other as brothers. 

7. I also remember picking up my father from Dulles airport on my way out there, as he wanted 
to drive back down with me from Virginia to Texas. Along the way we stopped at many 
historical sites, which is a shared love between my family. We love history. I stayed in Texas on 
leave for three weeks, where I jumped instantly into maniage with a high school friend, Tessa. I 
didn't tell my parents until aftenvards because I hew they would have lectured me on jumping 
into such a rash decision. After all, they hadn't even met her before or even heard me say her 
name. 

S. I know now that we were too young and too incompatible to be married. I made horrible 
decisions with her and her son and for that I will be forever regretful. There are no words that 
can make up for what I did, but I am sorry with all my heart. I get very anxious in stressful 
situations and have lashed out in the past, which is in total disregard for my faith. Even if Jesus 
Christ will forgive me, I do not think I can forgive myself. I know I deserve and will live with 
this shame for the rest of my life. 

9. Because of my crimes and poor decisions, I ended up at the Rothman AFB confinement 
facility on 8 June 2012 and have been there every day since. The first month was agony and I 
spent multiple times on lockdown for suicide. Eventually, I adjusted to solitude in confmement, 
where I went through the slow and painfid process of d.etoxing mentally  and physically from the 
alcohol, tobacco and the shattered heart and mind caused by my own hands. Stuck with only 
myself for comfort, I had to confront myself to face my problems and stop hiding behind alcohol 
and self-denial. 

10. It took a month and a half to realize I couldn't do it. I was broken. Nothing and no one on 
this earth could bring the real me back. I had gone over the edge. One night while crying and 
contemplating my death, I decided to give it one last shot. I got on my lames and said, " God! If 
you really do exist, save me from myself! I can't do this anymore! I don't want anybody else to 
suffer on my account." I was overcome in an instant with a feeling of love and peace that I 
hadn't felt for a really long time, if ever. At that moment I realized I could never go back, I 
didn't want to go back to who Iwas. I realized if! didn't give my life over to Jesus Christ once 
and for all, I would be doomed to a life of repeated failure and abuse. 

11. It took the next four months of dedication to the disciplining of my mind to bring the real 
Devin back. I have studied the bible, watched television, listened to the radio and read over 40 
books while in confinement. Many of the men I read about and watched were tramfomsed by the 
power of God and I wanted what they had. 

12. Here I am five months la_,_ter, and to my everlasting shame I cannot take back what r ve done. 
I wish I could beg Tessa anallEfor forgiveness, but I how that is too much to ask for. I may 
never deserve it and! certainly don't today. It will take a lifetime of living up to the promises 
I've made to myself, God and here to prove I have changed. I know! can be better, I just need 
the chance to prove it. 
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13. Thank you for your help in my rehabilitation. I do not look forward to more punishment, but 
I am ready. I pray you can see that my confession and guilty plea are the first of C07tarless steps I will take to atone for my sins.  

Very Respecth'illy, 

DETVIN P. KELLEY, Al C, 
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A IC Kelley's Cub Scout Badges for Excellent Swimmer, Water Rescue, First Aid Mastery, Top Cub Scout Rank, Scout Second Class and Boy 
Scouts. 
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A IC Kelley's Cub Scout Merit Badges. 
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More of AI C Kelley's Cub Scout Merit Badges. All available Cub Scout Merit badges were earned. 

Page 4 of 4 

www.sdslaw.us



Defense Ex. G for Identification 
Offered Page,23  Accepted Page_2_32 

www.sdslaw.us



5 November 2012 

MEMORANDUM FOR ALL REVMWING AUTHORITIES 

FROM 

SUBJECT: Character Lotter for A IC Devin Kelley 

I. My name 	 lam the aunt of Devil] Kelley  
For the past 

'urrently, !serve on th 
hose combined experiences have provided me an opportunity to gain 'lug a into personality 

traits and eharacteristies of a multitude of young adults. 

2. I live in Central Texas, inn town near to Devitt's hometown, Now Braunfels. I have personally 
observed this young man for his entire life. I have had the opportunity to closely know and observe him in 
many situations throughout the years. Devin is an incredibly bright, engaging and impulsive young man. 
Ile was raised in an incredibly loving home, by parents who love and respect each other. There has never 
been any physical abuse in the family, between parents or parent and child. His parents arc still inn riled 
and very much in love. 

3. Devitt was raised with many animals, from horses to dogs to eats, One of the traits that stands out in 
Devin is his kindness mid love for animals. This is reciprocated, and Devitt tends to be the preferred 
human in the household. 

4, One of the general differences between males and females is that women tend to actively engage with 
children and babies. When a young man is drawn to playing with, taking care of and comforting a child, it 
is a unique trait that is usually noted by observing women. Grown women and mature young women look 
at this as a desirable characteristic denoting the qualities to become an outstanding father. Des' in has this 
unique characteristic, He has always curled babies in his anus and comforted the little ones that fell. He 
was usually the first one to run to an injured child, or tickle a giggling toddler. 

5. Devitt is impulsive and will often make decisions without thinking through the entire process, Ile felt 
the need to "be the knight in shining armor" and rescue a damscl in distress, with no visible means of 
Stipp 	to was caring Ibr a small child. He thought he could provide a stable environment for the little 
boy, 	ince his mother had no place to care for him, His "picture perfect" vision of his More was an 
immediate family, with a precious little boy that he truly loved. I lowever, I mu not sure he was prepared 
for the realities of life and dealing with the stress of two young, impulsive people trying to form a home 
and raise a young child. 

6. I understand the Hauges against Dev in and I know that he has owned up to Ms in stakes in court. I 
know that he now needs to be sentenced fairly. I hope that I have provided an accurate, and even painful 
iloscription of Dovin Kelley. I truly believe that he has gained incredible insight into his condition and 
into his mindstate. lie is a much wiser young man now and has the insight to make good decisions and 
avoid the pitfalls of impulsive actions, 

V - 5; .2c/ c2_ 
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5 November 2012 

MEMORANDUM FOR ALL REVIEWING AUTHORITIES 

FROM 

SUBJECT: Character Statement for Devin Kelley 

2. I am the aunt of Devin Kelley. Although I have not had much contact with him in 
recent years because !live in Pensacola, FL, and it has become more difficult to travel 
back to Texas to see my family, I had much contact with him as a child and through his 
teenage years. His mother is my sister and his parents have raised him in a very loving 
and nurturing family. I have always enjoyed my visits with Devin and his family as it is 
such a place of joy and solid Christian values. 

3. With family, Devin was always a kind and sweet spirit. As a high school student, he 
appeared to be like any other student I would have taught. But he exhibited extreme 
compassion and patience in his interactions with my father, his grandfather, after having 
a.  severe stroke. I did not see much of that seasitivity in most of my students. Ile also 
interacted very playfully with my oldest daughter who was in Pre-K at that time. She 
adores him. I would be completely comfortable with him babysitting my daughters at 
an—. 

4. I know that Devin has acknowledged his mistakes at trial and I understand that my 
letter will help reach an appropriate sentence for him. I know Delia has made a mistake, 
but I know the kind of person that he is, and I 'mow tliat he is so terribly sony and will do 
whatever it takes to make this right. I know he will never let something like this happen 
again and he will be a great father and familyraan one day. 

12// 
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5 November 2012 

MEMORANDUM FOR ALL REVIEWING AUTHORITIES 

FROM 

SUBJECT: Character Statement for A IC Devin Patrick Kelley 

1. My name is 
Kelle and his ml nee 

have known Devin Patrick 

3. Devin was happiest outdoors. He enjoyed skateboarding, riding his bike or tossing a football with the 
neighborhood kids. Other times we would do some kind of activity, garage sales, rock shop, movies, park, 
Wal-Mait, Target, eat out and go swimming in the summer. Davin was well behaved and I had no 
problems taking him out in public. One activity that kept Devin occupied for hours was building an 
amusement ride in which he would drop marbles at the top and it would tahvel down and out at the 
bottom. Even when he was a junior in high school and visited, he would ask about the building tubes and 
sit on the floor and build one. There were times he an 	would have a contest sharing the tubes and 
marbles. Devin was good playing by himself, roaming the woods, building a trec house, running with the 
dogs, helpinacolleet bugs and rocks. 

4. As a young adult, Devin was optimistic about his future. He wanted to join the Air Force so he 
researched and asked questions so that he could find and take the path that would lead him to his dream. 
He had a sincere desire to join the Air Force and enjoy the structure and experiences he would have as a 
result. He was resourceful in getting a job to contribute to car insurance, spending money and car 
payment until he was in training. During this time he was confident, motivated, and reliable when he 
would visit me during his leave time. When he visited me in his uniform, he wore it with pride and 
loyalty and was excited about ids future in the Air Force. 

5. I know that Devin is pleading guilty to the charges against him. I know he is sorry beyond belief for 
what he has done and he accepts responsibility for his actions. I do know that at the core of this young 
man, there is a loyal, kind-hearted soul. I firmly believe that lessons learned from his experiences will 
serve as a tool to assist him in making the best choices he can make in the future. He will be a decent man 
for the rest of his life. 
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5 November 2012 

MEMORANDUM FOR Al]. REVIEWING AUTHORITIES . 

FROM: 

SUBJECT: Character Statement for MC Devin Kelley 

1. Please be advised that in name is 

2. On or about August 16, 2011, I was appointed to represent Mr. Kelley as a part of a 
Children, Youth, and Earnilies Department investigation into the possible abuse of the 
son of his wife, Tessa Kelley. The case is titled In *Fhe Matter of 	 a child 
and Concerning Tessa Kelley and Devitt Kelley, and 	 Respondents, Otero 
County, Cause No..1Q-2011-010, Division IV. 

3. I have spent a significant amount of time with Mr. Kelley over the past year and 3 
months with respect to my representation of him in the above referenced case. I have 
personally met with Mr. Kelley approximately 12 times over the past year preparing for 
and attending hearings pertaining to the CYED case identified above. 1 have additionally 
spent a significant amount of time over the phone speaking with Mr. Kelley pertaining to 
his case and his general overall well-being. Although I do not know Mr. Kelley on a 
social level, I do feel that I have had more than sufficient contact with him over the past 
year to assess his character and provide an opinion regarding the same. 

4. In order to set forth my opinion regarding Mr. Kelley's character, I feel it is necessary 
to provide a brief history as to the underlying circumstances that led to my contact and 
involvement with Mr. Kelley. Mr. Kelley married a very young and immature young lady 
(Tessa Kelley), who at the time of their marriage already had a small child from a 
previous relationship. Mr. Kelley advised me that he had known Tessa for sonic time 
prior to his going into the Air Force, and upon his return to his home, struck up a 
relationship and ultiinately married her. 

5. Mr. Kelley clearly felt deeply for Tessa and her child, which unfortunately would lead 
to the situation he currently faces. It would have been much easier for Mr. Kelley to 
simply walk away from the situation involving his wife and her child; however, he 
elected to stand by her side and do whatever it took to insure they regained control over 
his wife's in i nor child. Mr. Kelley attended countless counselitig sessions and therapy 

Defense Ex. K for Identification 
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sessions with his wife over the past year. Mr. Kelley, in my opiinon, showed great 
character in his efforts to try to keep his little family together. 

a. I know the charges Mr. Kelley is lacing and I know he is taking responsibility and 
pleading guilty. I believe that Mr. Kelley has clearly learned from his mistakes and has 
the potential and the desire to get his life back on track and become a productive member 
of society, Mr. Kelley truly is a fine young man who finds himself in a wrrihle situation. I 
IC spectfully request that you take this into consideration when deciding his sentence. 

Very truly :ours, 	, 

2 
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5 November 2012 

MEMORANDUM FOR ALL REVIEWING AUTHORITIES 

FROM: 

SUBJECT'. Character Statement for Al C Davin Kelley 

M name is 

knew Devin in both a professional and 
but I was and am a friend ofthe family, 

4, 1)evin was raised in a very close-knit and Christian family, He was a typical teenaged 
boy ... mom 'Molested in video games than homework; hence, the extra tutoring. Davin was very 
bright. He was always very respectful to me and all the students in the classroom He was 
somewhat reserved around other students, but always got along well with them, I know his lack of 
internal in school was a StlIKCC of exasperation to his patents, but I always assured them that he 
would figure out what he needed and wanted out otIlfe ...which is why I was an excited when he 
Joined the Air Force. 

5 
s enabled me to travel to different mIlitaty bases on both the east 

and west coasts, so I have some idea as to what the military is looking for in our young men and 
• women, I knew Devin had chosen the perfect career for himself when he joined the Air Force, 

Defense Ex. L for Identification 
Offered Page  231  Accepted Page. 
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6. I know what the charges against Devin are and I understand that he is pleading guilty to them 
and accepting responsibility for his mistakes. I do know that the Devin Kelley that I have known 
for the past ten years is a sweet-natured, respectftil and well-mannered human being. I had and 
continue to have high expectations of Devin because he is so capable of meeting those 
expectations. I know that he can come back from this and be a good member of society for the 
rest of his life. 

Page 2 of 2 
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MC Kelley enjoying 

times with the famib.,  

pets at home on the 

ranch. 

Defense Ex. M for Identification 
Offered PageA  i  Accepted Page 
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AlC Kelley sporting with his 

family. 
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AlC Kelley before and 

after BMT. Home for 

Christmas. 
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Alt Kelley in his cub scout 

days. 
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DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS AIR FORCE DISTRICT OF WASHINGTON 

JOINT BASE ANDREWS NAVAL AIR FACILITY WASHINGTON, MD 20762-7001 

General Court-Martial Order 
No. 53 

10 April 2014 

In the general court-martial case of AIRMAN FIRST CLASS DEVIN P. KELLEY, 

1  
lilted States Air rorce, 491I1  Logistics Readiness Squadron, the sentence 

.1.-a.Juct discharge, confinement for 12 months, and reduction to airman basic, 
as promulgated in General Court-Martial Order No. 10, Headquarters Twelfth ffir Force 
(ACC), dated 14 January 2013, has been finally affirmed. Article 71(c) having been 
complied with, the bad-conduct discharge will be executed. The sentence was 
adjudged by officer and enlisted members on 7 November 2012, (ACM 38267) 

S A ON G. DUNBAR 
Major General, USAF 
Commander 

DISTRIBUTION: 

1 - AB David P. Kelley, 
1 - Col Joe W. Moore, AFTC/JA, 1 S. Rosamond Blvd, Edwards AFB CA 93524 (MJ) 
1 - Capt Matthew J. Neil, AFLOA/JAJG, 1500 West Perimeter Road, Suite 1190, Joint 

Base Andrews MD 20762 (STC) 
1 - Capt Brett A. Johnson, 49 WG/JA, 400 First Street, Suite 1940, Fkilloman AFB NM 

88330-8277 (ATC) 
1 - Mal Mark F. Rosenow, AFLOA/JAJG-STC,'Trial Operations— Randolph, C/O: HQ 

AETC/JA, 61 Main Circle, Suite 1, Bldg 675, JBSA Randolph TX 78150 (SDC) 
1 - Capt Danko Princip, AFLOA/ADC, 681 Second Street, Suite 205, Holloman AFB NM 

88330-8060 (ADC) 
1 -12 AF/CC/JA, 2015 S. Twelfth AF Drive, Suite 157, Davis-Monthan AFB AZ 85707- 

4100 
1 -49 LRS/CC, 280 Delaware Avenue, Bldg 310, Holtman AFB NM 88330 

GCMO NO. 53 	Personal Data Privacy Act of 1974 (5 U.S.C. §552a) 

www.sdslaw.us



GCMO No. 53 , HQ AFDW, Joint Base Andrews Naval Air Facility Washington, MD, 
dated 10 April 2014 

1 - 49 MSG/CC, First Street, Suite 2650, Holloman AFB NM 88330 
1 -49 WO/CO/JA, 490 First Street, Suite 1940, Holloman AFB NM 88330-8277 
1 - HQ ACC/JA, 220 Sweeney, Suite 122, Joint Base Langley-Eustis VA 23665-2774 
7- AFLOA/JAJM, 1500 West Perimeter Road, Suite 1130, Joint Base Andrews Naval 

Air Facility Washington, MD 20762 
1 - HQ AFPC/DPSIR, 550 C Street West, Suite 21, Randolph AFB TX 78150-4723 
1 - DFAS/IN-JFLTBA, 8899 E. 56th  Street, Indianapolis IN 46249 
1 DFAS/IN-D&CM, 8899 E. 56th  Street, Indianapolis IN 46249 
1 - AFC&PB, SAF Personnel Council, 1500 West Perimeter Road, Suite 3700, Joint 

Base Andrews MD 20762-7002 
1 - AFCAF/PSA, 600 10" Street, Suite 360, Fort Meacie.MD 20755-5115 
4- HQ AFSFC/SFC, 1517 Billy Mitchell Blvd, Lackland AFB TX 78236-0119 
2- HQ AFDW/JAJR, 1500 West Perimeter Road, Suite 5770, Joint Base Andrews 

MD 20762 
1 -AFOSI Det 225, 920 Delaware Avenue, Holleman AFB NM 88330 

2 	Personal Data — Privacy Act of 1974(5 U.S.C. §552a) 
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DNA processing required. 10 U.S.C. § 1516 

Crime of Domestic Violence. 18 U.S.C. § 922(g)(9) 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS TWELFTH AIR FORCE (ACC) 

DAVIS-MONTIIAN AIR FORCE BASE, ARIZONA 85707 

General Court-Martial Order 	 14 January 2013 
No. 10 

AIRMAN FIRST CLASS DEVIN P. KELLEY,aJnitecl States Air Force, 
49th logistics Readiness Squadron, was arraigned at Holloman Air Force Base, New Mexico, on 
the following offenses at a court-martial convened by this headquarters. 

CHARGE: Article 128. Plea: G. Finding: G. 

Specification I: Did, within the continental United States, on divers occasions between on or 
about 24 June 2011 and on or about 27 April 2012, unlawfully strike Tessa K. Kelley on her 
body with his hands, unlawfully choke the said Tessa K. Kelley on the neck with his hands, 
unlawfully pull the hair of the said Tessa K. Kelley with his hands, and unlawfully kick the said 
Tessa K. Kelley on her body with his foot. Plea: G. Finding: G. 

Specification 2: Did, within the continental United States, on divers occasions 	een on or 
about 27 April 2011 and on or about 16 June 2011, commit an assault upoi 	a child under 
the agc 01 16 years, by striking him on the head and body with a force likely to produce death or 
grievous bodily harm, to wit: his hands. Plea: G. Finding: G. 

Specification 3: Did, within the continental United States, on divers occasions between on or 
about 27 April 2011 and on or about 16 June 2011, unlawfully strik 	a child under the 
the age of 16 years, on the body with his hands. Plea: NO (withdrawn and dismissed with 
prejudice after arraignment). 

Specification 4: Did, within the continental Unites States, on or about 23 April 2012, assault 
Tessa K Kelley by pointing at her with a dangerous weapon, to wit: a load firearm. Plea: NO 
(withdrawn and dismissed with prejudice after anaignment). 

OCMO No, 10 	Personal Data-Privacy Act of 1974 (5 U.S.C. § 552a) dual 
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GCMG No. 10, HQ 12 AF, Davis-Monthan AFB, AZ, 14 January 2013 

Specification 5: Did, within the continental United States, on or about 23 April 2012, assault 
Tessa K Kelley by pointing at her with all unloaded firearm. Plea: NO (withdrawn and 
dismissed with prejudice after arraignment). 

ADDITIONAL CHARGE: Article 128. 'Plea: NO (withdrawn and dismissed with prejudice 
after arraignment). 

Specification 1: Did, within the continental United States, between on or about 1 January 2012 
to on or about 30 April 2012, assault Tessa K: Kelley by pointing at her with a dangerous 
weapon, to wit: a loaded firearm. Plea: NG (withdrawn and dismissed with prejudice after 
arraignment). 

Specification 2: Did, within the continental United States, between on or about 1 January 2012 
to on or about 30 April 2012, assault Tessa K Kelley by pointing at her with an unloaded 
firearm. Plea: NO (withdrawn and dismissed with prejudice after arraignment). 

SENTENCE 

Sentence adjudged by officer and enlisted members on 7 November 2012: Bad conduct 
discharge, confinement for twelve months and reduction to the grade of E- I. 

ACTION 

In the case of AIRMAN FIRST CLASS DEVIN P. KELLEY 	 lJnited States Air 
Force, 49th Logistics Readiness Squadron, the sentence is approved and, except for the bad 
conduct discharge, will be executed. The Air Force Corrections System is designated for the 
purpose of confinement, and the confinement will be served therein or elsewhere as directed by 
Headquarters Air Force Security Forces Center, Corrections Division. Unless competent 
authority otherwise directs, upon completion of the sentence to confinement, AIRMAN BASIC 
DEVIN P. KELLEY will be required, under Article 76a, UCMJ, to take leave pending 
completion of appellate review 

2 	 Personal Dn'n-Privacy Act of 1974(5 U.S.C. 552a) 
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CCM° No, 10, HQ 12 AF, Davis-Monthan AFB, AZ, 14 January 2013 

/s/ROBIN RAND 
ROBIN RAND 
Lieutenant General, USAF 
Commander 

FOR THE COMMANDER 

LE, Colonel, USAF 
Staff Judge Advocate 

DISTRIBUTION: 
GCMO No. 10 

1 — AB Devin P. Kelley 
I — Colonel Joe W. Moore, 317 F. Avenue, Sheppard AFB TX 76311 (MJ) 
1 — Capt Matthew J. Neil, 101 Heritage Drive, Suite 210 Scott AFB, IL 62225- 5001 (SIC) 
I - Capt Brett A. Johnson, 490 First Street, Suite 1940, Holleman AFB NM 1183130 (ATC) 
1 — Capt Mark F. Rosenow, 73 Main Circle, Suite I, Building 661, Randolph AFB TX 78150 

(SD C) 
1 	Capt Danko Princip, 681 Second Street, Suite 205, Holloman AFB NM 88330 (ADC) 
1 — 12 AF/CC/JA, 2915 South Twelfth Air Force Drive, Suite 157, Davis-Monthan AFB AZ 

85707 
1 —1 49 LRS/CC, 280 Delaware Avenue, Building 310, IIolloman AFB NM 88330 
1 —49 MSG/CC, First Street, Suite 2650, Holleman AFB NM 88330 
1 	49 WG/CC/JA, 490 First Street, Suite 1940, Holloman AFB NM 88330 
I —49 SFS/S30.1, 750 First Street, Holtman AFB NM 88330 

3 	 Personal Data-Privacy Act of 1974 (5 U.S.C. § 552a) 
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GCM0 No. 10, HQ 12 AF, Davis-Monthan AFB, AZ, 14 January 2013 

4 	49 FSS/DPMPE, 681 Second Street, Suite 107, FloHoman AFB NM 88330 
1 — AFOSI, Det 225, 920 Delaware Avenue, Hoffman AFB NM 88330 
1 — HQ ACC/JA, 220 Sweeney, Suite 122, Joint Base Langley-Eustis VA 23665-2774 
1 -7 AFC&PB, SAF Personnel Council, 1500 Weal Perimeter Road, Suite 3700, Joint Base 

Andrews Naval Air Facility, Washington MD 20762-7002 
1 — HQ AFPC/DPSIR, 550 C Street West, Suite 21, Randolph AFB TX 78150-4723 
2-49 CPTS/FMFC, 490 First Street, Suite 2110, HoHoman AFB NM 88330 
7-- AFLOA/JAJM, 1500 West Perimeter Road, Suite 1130, Joint Base Andrews Naval Air 

Facility, Washington MD 20762 
1 — DFAS/IN-JFLTBA, (Department 3300), 8899 East 56th Street, Indianapolis IN 46249 
1 — AFCAF/PSA, 600 10th Street, Suite 360, Fort Meade MD 20755-5115 
1 — HQ AFSFC/SFC, 1517 Billy Mitchell Boulevard, Lackland AFB TX 78236-0119 

— AFDW/JAJR, 1500 West Perimeter Road, Suite 5770, Joint Base Andrews Naval Air 
Facility MD 20762 

1 — U.S. Army Criminal Investigations Laboratory, Attention: CODIS Lab, 4930 North 31st 
Street, Forest Park GA 30297-9864 

4 	 Personal D-4a-Privacy Act of 1974(5 U.S.C. 0552a) 
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CHARGE SHEET 

I. PERSONAL DATA 
1. NAME OF ACCUSED (Last, First All) 	 [418165] 2 SSN 3. GRADE OR RANK PAY GRADE 
KELLEY, DEVIN P. Airman First Class 
5. UNIT OR ORGANIZATION 6 CURRENT SERVICE 
49TH LOGISTICS READINESS SQUADRON (ACC) a. INITIAL DATE b TERM 
HOLLOMAN AFB, NEW MEXICO 88330 5 January 2010 6 years 

7. PAY PER MONTH 8. NATURE CF RESTRAINT OF 
ACCUSED 9 DATE(S) IMPOSED 

a BASIC b. SEA/FOREIGN 
DUTY 	

C.TOTAL Pretrial Confinement 8 June 20 12 to Present 

$0.00 $1,868.10 $1868.10 

II. CHARGES AND SPECIFICATIONS 

10 . 	VS la Ido72..C. 

CHARGE+ Violation of UCMJ, Article 128 

Specification 1: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Ilolloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 24 June 2011 and 
on or about 27 April 2012, unlawfully strike Tessa K. Kelley on her body with his hands, unlawfully choke the said Tessa K. Kelley on the 

neck with his hands, unlawfully pull the hair of the said Tessa K. Kelley with his hands, and unlawfully kick the said Tessa K. Kelley on her 
body with his foot. 

Specification 2: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 27 April 2011 and 
on or about 16 June 2011, commit all assault upoi 	 a child under the age of 16 years, by striking him on the head and body 
with a force likely to produce death or grievous bodily harm, to wit: his hands. 

--CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 2: Violation of the UCMJ, Article 128. 

Specification 3: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, on divers occasions between on or about 27 April 
2011 and on Cr about 16 June 2011, unlawfully strike 	 i child under the age of 16 years, on the body with his hands. 

Specification 4: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Holloman Air Force Base, New Mexico, did, within the continental United States, on or about 23 April 2012, assault Tessa K. Kelley by 
pointing, at her with a dangerous weapon, to wit: a loaded firearm. 

III. PREFERRAL 

C. ORGANIZATION OF ACCUSER 
49'1'11 rocisTics READINESS SQUADRON 

e. DATE 

I 1a. NAME OF ACCUSER (Lag First, All) b. GRADE 

Lt Col BEARDEN, ROBERT, C. 
d SIGNATURE—OF ACCU 

 

  

  

26 July 2012 

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oath in cases of this characte , personally appeared the above named 

accuser this 26th day ofhtly, 2012, and signed the foregoing charges and specifications under oath that he/she is a person subject to the Uniform Code 

of Militaty Justice and that he/she either has personal knowledge of or has investigated the matters set forth therein and Rat the sante are true to the 

hest of his/her knowledge and belief 

STEVEN L. SPENCER, II 	 49 WG/JA 
Typed Name of Officer 	 Organization of Officer  

 

Captain 

 

Assistant StaffJudge Advocate 
(had, 

DiMalk's 

 

(Wider Caplet°,  to Administer Oath 
(See k CIA! 307(b)(1)— must be ceenmissioned qlficer) 

DD FORM 458, MAY 2000 
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12. 

On 	 26 July 	 , 20 	12 	, the accused was informed of the charges againstIntland of the names(s) of 

cannot he made) 

49 LIZS/CC 

the accuser(s) known to no (See R.C.M. 308(a) 4 (See ACM. 308 d)lotification 

ROBERT C. BEARDEN 
Type Name if Immediate Commander 

Id 'normal Colonel 

Orgonaalion of Immediate Commander 

G7ide 

02,044-------- 
Signature 

IV. RECEIPT BY SUMMARY COURT MARTIAL. CONVENING AUTHORITY 

The sworn charges were received at 16 24  hours, 	26 July 	,20 12 	, at 	49th Wing 

I 'oilman Air Force Base, New Mexico 88330 

Designation of Comnand or 

FOR THE 	COMMANDER 

()Dicer Exercising Stamm),  Conn-Martial Jwttsdiclion (See RC .11 403) 

OWEN W. TULLOS Staff Judge Advocate 
Officer Signing Type JVatne of Officer 

Lieutenant Colonel 

Official Capachy qf 

Grade 

----- 

LyildiFeA  \ 
	

-8\ 	
I / 

Signadre 

V. REFERRAL, SERVICE OF CHARGES 
14a. 	DESIGNATION OF COMMAND OF CONVENING AUTHORITY 
HEADQUARTERS TWELFTH AIR FORCE (ACC.) 

b. PLACE 
Davis-Monthan AFL AZ 

102  DATE 
7 A

u 
gust 2012 

Referred for trial to the general 	court-martial board eon toed by 	Special Order A-60 

dated 	27 	, 	August 	20 12 	subject to the following instructions: 2 	None 

al FOR THE CONMANDER 
Command or Order 

JEFFREY J. SLAGLE 	 Staff Judge Advocate 
Typed Name of Officer 

Colonel 

Official Capacity of Officer Signing 

--Th 	Gra 

4.giga—...it 
t
it< 

Sig 	tune 

15. 
On 	 , 20 	, I (caused to be) served a copy hereof on (each at) the above named accused. 

Typed iVame of Tina( Counsel 	 Grade or Rank of Trial Counsel 

Signature 

FOOTNOTES: 	I - II hen an onproprutte commander agIS personally. inapplicableironls arc anicken. 
2 	See KG, A! 6010 concerning iniVarliellls. If none, so state, 

DD FORM 458 (BACK), MAY 2000 
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CHARGE SHEET 
lOnammvion) 

CHARGES AND SPECIFICATIONS 

-CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 4: Violation of the UCMJ, Article 128. 

Specification 5: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Holleman Air Force Base, New Mexico, did, within the continental United States, on or about 23 April 2012, assault Tessa K. Kelley 
by pointMg at her with an unloaded firearm. 

I. NAME OF ACCUSED (Last, Firsi, All) 	 2. SSN 
KELLEY, DEVIN P., 

DD Form 458 Continuation (EG) 	 PA GE 3 

93 
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CHARGE SHEET 

I. PERSONAL DATA 
1. NAME OF ACCUSED (Last First. Ail) 	 14181651 
KELLEY, DEVIN P. 

2. SSW 3. GRADE OR RANK 
Airman First Class 

4. PAY GRADE 
F-3 

5. UNIT OR ORGANIZATION 
49TH LOGISTICS READINESS SQUADRON (ACC) 
HOLLOMAN AFB, NEW MEXICO 88330 

6. CURRENT SERVICE 
a. INITIAL DATE 

5 January 2010 • 

b. TERM 

6 years 

7. PAY PER MONTH 8. NATURE OF RESTRAINT OF 
ACCUSED 
Pretrial Confinement 

9. DATE(S) IMPOSED 

8 June 2012 to Present a. BASIC b. SENFOREIGN 
DUTY C.TOTAL 

$1,868.10 $0.00 51,868.10 
II. CHARGES AND SPECIFICATIONS 

10. 
ADDITIONAL CHARGE: Violation of UCMJ, Article 128 

Specification I: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Hollornan Air Force Base, New Mexico, did, within the continental United States, between on or about I January 2012 Loon or about 30 
April 2012, assault Tessa K. Kelley by pointing at her with a dangerous weapon, to wit: a loaded firearm. 

--CHARGED AS A LESSER INCLUDED OFFENSE TO SPECIFICATION 1: Violation of the UCMJ, Article 128. 

Specification 2: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 49th Logistics Readiness Squadron, 
Helloman Air Force Base, New Mexico, did, within the continental United States, between on or about 1 January 2012 to on or about 
30 April 2012, assault Tessa K. Kelley by pointing at her with an unloaded firearm. 

III. PREFERRAL 
la. NAME OF ACCUSER (Last, First, All)  

BEARDEN, ROBERT, C. 
b. GRADE 

Lt Col 
c, ORGANIZATION OF ACCUSER 
49THLOGISTICS READINESS SQUADRON 

d. SIGNATURC—OrAC le, DATE 
15 August 2012 Ct'TM 0.-0.4.4. ------ 

AFFIDAVIT: Before me, the undersigned, authorized by law to administer oath in cases of this charade , personally appeared the above named 
accuser this 15th day of August, 20 I2, and signed the foregoing charges and specifications under oath that he/she is a person subject to the Uniform 
Code of Military Justice and that he/she either has personal knowledge of or has investigated the matters set forth therein and that the same are true to 
the best of hisTier knowledge and belief. 

PATRICIA ENCARNACION 	 49 WO/JA 
?}pad Name of Officer 	 Organization of Officer 

Captain 	 Assistant Staffiludge Advocate 

'8 	i 	' Qiin41 	i 
/31 	I 

\--- 

Okla( Capacity to Administer Oath 
(See R.C.A0 307(b)(I)- must be commissioned cillizez) 

-- 	Signature 

DD FORM 458, MAY 2000 
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9 5 
12.  

On 	 15 August 	, 20 	12 	, the accused was informed of the charges against hindher and of the names(s) of 

cannot be mode) 

49 LAS/CC 

the accuser(s) known to me (See ROA( .30rn1tfl. (See R.C.b1 303 ((notification 

ROBERT C. BEARDEN 
Type Name ofImmediate Commander 

Lieutenant Colonel 

Organization ofl mmediate Commander 

SignaWrc  

IV. RECEIPT BY SUMMARY COURT MARTIAL CONVENING AUTHORITY 
13.  

The 	orn 

Holloinan 

charges were received at 	hours, 	15 August 	, 20 12 	, at 	49th Wing 

Air Force Base, New Mexico 88330 

Designation of Command or 

FOR THE COMMANDER 

Officer ExercisingSuminenyCourfAlartMl Jurisdiction (See R.C.01.103) 

OWEN W. TULLOS Staff keine Advocate 
Dye Name of Officer 

Lieutenant Colonel 

Official Capacity of Officer Signing 

I 

Grade  

Ljj 
Signafure  

V. REFERRAL, SERVICE OF CHARGES 
4a. 	DESIGNATION OF COMMAND OF CONVENING AUTHORITY 
HEADQUARTERS TWELFTH AIR FORCE (ACC) 

b. PLACE 
Davis—Monthan AFB, AZ 

c. DATE 
27 August 2012 

Referred for trial to the 	General court-martial board convened by 	Special Order A-60 

dated 	 27 , 	August 	20 12 , subject to the following instructions: 2  None 

/I 	FOR THE COMMANDER 

Command or Order 

Staff Judge Advocate JEFFREY J. SLAGLE 
Typed Name of Officer 

Colonel 

Official Capacity of Weer Signing 

able 

A 
	' 	' Sallg 

Sign 	11 
15. 

On 	 , 20 	 , I (caused to be) served a copy hereof on (each of) the above named accused. 

Typed Name of Trial Counsel Grade or Rank ofTr al Counsel 

Signature 

FOOTNOTES: 	I — When on appropriate commanderigns personally, inapplicable words or 	ick 
2 —See kam ow concerning instructionsIf none,° 3( 
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DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS 49TH WING (ACC) 

HOLLOMAN AIR FORCE BASE, NEW MEXICO 

28 Dec 12 

MEMORANDUM FOR AFLOA/JAJM 

FROM: 49 WO/JAM 
490 FIRST ST STE 1940 
HOLLOMAN AFB NM 88330-8277 

SUBJECT: Proof of Service of DD Form 458 Charge Sheet on Accused by Trial Counsel — 
U. S v. AIC Devin P. Kelley 

1. I certify that on 30 August 2012,1 caused to be served a copy of each DD Form 458, charge 
sheet, dated 26 July 2012 and 15 August 2012, to be served on the above named accused, 

2. If you have any questions or concerns, I can be reached at DSN: 	Thank you. 

:apt, USAF 

1.6 
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DEPARTMENT OF TIIE AIR FORCE 
UN] rED STATES AIR FORCE TRIAL JUDICIARY • 

United States 

V. 

Al e Devin P. Kelley 
49th Logistics Readiness Squadron (ACC) 

Ilolloman Air Force Base, New Mexico 

MOTION FOR APPROPRIATE RELIEF: 
ILLEGAL PRETRIAL CONFINEMENT 
AND PUNISHMENT 

23 October 2012 

COMES NOW A IC Devin P. Kelley, by and through his counsel, and respectfully requests, 
pursuant to Article 13 of the Uniform Code of Military Justice (U.C.M.1.), and Rule 305(k) of 
the Rules for Courts-Martial (R.C.M.), this Honorable Court immediately order the release of 
Al C Kelley from pretrial confinement and order that a new 7-day pretrial confinement review 
hearing be conducted by a neutral and detached officer should any authority reorder his pretrial 
confinement. Additionally, should any presentencing hearing become necessary, the defense 
respectfully moves this Honorable Court to grant additional credit for the days between 
8 June 2012 and the date of trial while Al C Kelley was subject to illegal pretrial punishment in 
violation of Article 13, U.C.M.J. 

FACTS 

1. On 8 June 2012, Maj 	 491.RS/CC, ordered A IC Kelley into 
confinement at the 49th Security Force Squadron confinement facility on the suspicion that he 
violated Articles 86, 128, and 134 of the U.C.M.J. (Atch 1). On that date, 
also completed the 24-hour memorandum approving the continued pretrial continement o 
Kelley (Atch 2). 

2. On 10 June 2012, Lt Col 	 49 OG/CD, the Pretrial Confinement Review 
Officer (PCRO) in this case, completed the 48-hour memorandum approving continued pretrial 
confinement (Atch 3). 

III.3. On 11 June 2012, Lt Col 	 °minuted the 7-day pretrial confinement review hearing 
and approved continued pretrial confinement. mement. At that time, Lt Col 	 as the second 
alternate PCRO listed on the PCRO Appointment Letter (Atch 4). The defense objected to 
Lt Col 	 serving in the two roles for failing to meet the standard of neutral and detached 
(Atch 5). Lt Col 	ultimately "found no reason that [he] could not act as the PCRO in 
both reviews" (Atch 6). 

111= 4. Oct 11 June 2012, three days after entry into confinement, TSg 	 49 SFS 
Confinement NCO1C, advised Al C Kelley of his rights pursuant to confinement (Atch 7). 

1_4.8 
Appellate Exhibit  J  
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5. 	Ale Kelley has been confined at the 49 SFS confinement facility continuously since 8 June 
2012. During his time in confinement, A1C Kelley has been housed alone in the confinement - 
facilities of the 49 SFS under conditions amounting to solitary confinement. AlC Kelley sleeps 
on a cot in a 10 foot by 5 foot holding cell enclosed by bars. During the hours of 0500-2100, 
A I C Kelley is permitted into an enclosed common area with a television, radio and couch. 
Despite the name "common area," this enclosed room is not shared with anyone else. He also 
has access to a shower and toilet in this area. During the hours of 2100-0500, the lights are 
turned off and AlC Kelley is locked in his holding cell. During the relevant timeline, 
TSgt 	and other confinement facility personnel have verbally mistreated A IC Kelley. 

6: On or about 13 June 2012, the shower was broken. A IC Kelley notified confinement facility 
personnel as he had not bathed since entry into confinement. On 14 June 2012, only the cold 
water 111 the shower was restored and A IC Kelley was instructed to bathe by confinement facility 
personnel. 

7. Between on or about 14 June 2012 and 18 June 2012, A I C Kelley was locked in his cell and 
not permitted to exit into the common area. 

S. On or about 27 August 2012, Al C Kelley was not provided lunch and the lights in his cell 
were not turned off that night. 

9. On or about I September 2012, confinement facility personnel lost Al C Kelley's 
identification card. As a result, his cell and the common area were searched five separate times. 
Al] items, to include numerous books and othe • small items, were thrown on the ground and 
A IC Kelley was forced to pick them up. TSgt 	elled at A IC Kelley in front of other 
confinement facility personnel. 

10. On or about 2 September 2012, Al C Kelley's cell and common area were searched again for 
the identification card. 

11. On or about 14 September 2012, A1C Kelley's cell and common area were searched and 
papers labeled "Attorney Client Privilege" in a folder labeled "Attorney Client Privilege," 
containing notes to his defense counsel, were read by TSgt 	and other confinement facility 
personnel. The notes were removed from the area and returned later. 

12. On or about 19 September 2012, during a visit from his mother, Al C Kelley was kept in 
handcuffs. On previous occasions, A1C Kelley was permitted to visit with his mother without 
handcuffs. 

13. Between on or about 28 September 2012 and I October 2012 he shower was not 
functioning. 

14. On or about 2 October 2012, TSgt 	again searched A1C Kelley's cell and the common 
area, throwing items to the floor. TSgt 	verbally accosted A IC Kelley and ordered him to 
clean the area or the television and radio would be taken away. 
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15. On or about 2 October 2012, A IC Kelley's mother and father came to the confinement 
facility to visit him, as they had on previous occasions by traveling over 600 miles. TSgI. 
behaved in a rude manlier to both. He read instructions to the mother and ordered her to repeat 
his instructions to him. TSgt 	then insisted that A1C Kelley remain in handcuffs and that 
he sit in between A1C Kelley and his mother in the secured interview room during the visit. 
A IC Kelley's parents found his behavior to be intimidating and without purpose. When 
A1C Kelley's father needed to urinate, a confinement facility member escorted and observed him 
in the bathroom. A1C Kelley's parents had visited him numerous times before and never posed 
a risk of any kind to A1C Kelley, confinement personnel, or anyone else. For example, on or 
about 13 October 2012, confinement facility personnel permitted A1C Kelley's mother to visit 
with him in an unsecured conference room, without handcuffs, and without escorts present. 

16. Between on or about 28 September 2012 to 4 October 2012, the shower was not functioning. 

BURDEN OF PROOF 

17. The burden of persuasion in this matter rests with the defense. R.C.M. 905(c)(2)(A). The 
burden of proof is a preponderance of the evidence. R.C.M. 905(0(4 

LAW 

18. R.C.M. 3050)(1) and R.C.M. 305(i)(2) require that the 48-hour probable cause 
determination and 7-day review of pretrial confinement be accomplished by a "neutral and 
detached officer." 

19. In United States v. Rerroot, 38 M.J. 292, 298 (C.M.A. 1993), the court noted that an officer 
was "neutral and detached," at least in part, because he "was not reviewing his own decision." 

20. Air Force Instruction (AFT) 51-201, Administration of Afilitao,  Justice, paragraph 32.4.1 
specifically instructs that "[e]xcept in unusual circumstances, a magistrate should not serve as the 
PCRO if he or she otherwise acted upon the same case in any capacity." 

21. Article 13 of the U.C.M.J. states that Into person, while being held for trial, may be 
subjected to punishment or penalty other than arrest or confinement upon the charges pending 
against him, nor shall the arrest or confinement imposed upon him be any more rigorous than the 
circumstances required to insure his presence, but he may be subjected to minor punishment 
during that period for infractions of discipline." 

22. R.C.M. 305(k) provides that "a military judge may order additional credit for each day of 
pretrial confinement that involves an abuse of discretion or unusually harsh circumstances." 
"Where an unlawful punishment or penalty has been imposed in violation of Article 13, 
II.C.M.J., the appropriate remedy is reassessment of the sentence." United States v. Can, 37 
M.J. 987, 992 (A.C.M.R. 1993). 

23. In United States v. Fischer, 61 M.J. 415 (C.A.A.F. 2005), the court noted two long-
prohibited activities regarding pretrial confinement "(I) the intentional imposition of 
punishment on an accused prior to trial, i.e., illegal pretrial punishment; and (2) pretrial 
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confinement conditions that are more rigorous than necessary to ensure the accused's presence at 
trial, i.e., illegal pretrial confinement." In United States v. Washington, 42 M.J. 547 
(A.F.C4Crim.App. 1.995), the court stated that "otherwise lawful action still constitutes 
impermissible pretrial punishment if it is intended as punishment or does not reasonably relate to 
legitimate nonpunitive governmental objective." 

24. Detenn in lug whether a person held in pretrial confinement is being unlawfully punished is a 
"question of both law and fact." Id. at 165 (quoting Thompson v. Keohane, 516 U.S. 99, 113 
(1995)). In United States v. Rogers, 50 M.J. 815 (A.F.Ct.Crim.App. 1999), the Air Force Court 
of Criminal Appeals articulated the necessary factual analysis under Article 13, citing Bell v. 
Wolfish, 441 U.S. 520 (1979): 

A court must decide whether the disability is imposed for the purpose of punishment 
or whether it is but an incident of some other legitimate governmental purpose.... 
Thus if a particular condition or restriction of pretrial detention is reasonably related 
to a legitimate governmental objective, it does not, without more, amount to 
"punishment." Conversely, if a restriction or condition is not reasonably i.elated to a 
legitimate goal — if it is arbitrary or purposeless — a court permissibly may infer that 
the purpose of the governmental action is punishment that may not be constitutionally 
inflicted upon detainees qua detainees. 

Wolfish 441 U.S at 538-39. See also United States v. Pahniler, 20 M.J. 90,95 (C.A.A.F. 1985) 
(finding an Article 13 violation exists where conditions or restrictions of pretrial confinement are 
intended as punishment or not incident to a legitimate nonpunitive government objective). 

25. AN 31-205, The Air Force Corrections System, paragraph 64.6.2 specifically instructs that 
"Istjaffmembers should always treat visitors with courtesy and should never subject the 
inmate or visitor to any type of embarrassment during the visit," 

26. API 31-25, paragraph 6.4.4 states that "[t]he confinement officer or NCOIC will deternaine 
if an inmate will be authorized contact or non-contact visitation. Non-contact visitation may be 
authorized in those instances of substantiated risks." 

27. A F'l 31-205, paragraph 6.3.2.1 directs that lain privileged communication.., is exempt 
from rejections or censorship. The confinement officer or appointee may inspect the 
communication in the presence of the inmate only if there is a reasonable basis to believe the 
mail contains contraband or for authenticity." Paragraph 6.3.2.1.10 specifically includes 
"ffininate's military or civilian attorney" as one of the privileged parties. 

28. Rule 502 of the Military Rules of Evidence (M.R.E.) holds that "[a] client has a privilege to 
refuse to disclose and to prevent any other person from disclosing confidential communications 
made for the purpose of facilitating the rendition of professional legal services to the client... 
between the client or the client's representative and the lawyer or the lawyer's representative..." 
Furthermore, M.R.E. 502(b)(4) defines a communication as confidential "if not intended to be 
disclosed to third persons other than those to whom disclosure is in furtherance of the rendition 
of professional legal services to the client..." 

4 of (i 

www.sdslaw.us



29. Federal courts throughout the country have held that government interference by prison 
officials into attorney-client communications has a chilling effect See, e.g., Bishop v. Rose, 701 
172d 1150 (6th Cir. 1983); Lamar v. Kent, 349 F.Supp. 222 (D.Tex. 1972); Smith v. Robbins, 328 
F.Supp. 162 (D.Me. 1971). Although, in general, government intrusion into the attorney-client 
relationship does not itself violate the Sixth Amendment right to counsel until it substantially 
prejudices the accused, it is certainly not condoned. United Slates v. Irwin, 612 F.2d. 1182 (9th 
Cir. 1980). In Bishop v. Rose, state prison officials seized defendant's handwritten statement to 
his attorney during a search of his cell. 701 F.2d. at 1156. The court found that the defendant's 
Sixth Amendment right to counsel was violated when prosecutors used the statement to cross-
examine the defendant. Id. at 1157. In Smith v. Robbins, a class action brought by inmates 
against Maine State Prison authorities under the Civil Rights Act, 42 U.S.C. § 1983, challenging 
the prison policy of opening communications between inmates and attorneys, the court balanced 
the interests of the inmates Sixth Amendment rights to counsel with the demands of prison 
security. The court determined that when an inmate has shown no security or administrative 
need, there is no justification for infringement on his communication with counsel. 328 F.Supp. 
at 164. The chilling effect on the right to counsel is apparent. Id. 

30. "As a general proposition, the Air Force, as a federal agency, is bound to follow its own 
regulations." United States v. Sperber, 2001 CCA LEXIS 106 (A.F.Ct.CrimApp. 2001), citing 
Service v. Dulles, 354 U.S. 363, 388 (1957); Voge v. United States, 84417.2d 776, 779 (Fed. Cir. 
1988); United States v. Fontenot, 29 M.J. 244, 247-48 (C.M.A. 1989); United States v. Dudley, 
34 M.J. 603, 604 (A.F.C..M.R. 1992); and United States v. Donohue, 30 M.J. 734, 735 
(A.F.C.M.R. 1990). Where the government fails to follow such regulations, a military accused 
may be entitled to R.C.M. 305(k) credit. See United States v. McCants, 39 M.J. 91 (C.M.A. 
1994). 

ARGUMENT 

31. At the 7-day pretrial confinement review hearing, the defense objected to Lt Co 
service as tilk r failing to meet the "neutral and detached" standard required under the 
law. Lt Co 	decided he could satisfy the requirement and the hearing proceeded. 
R.C.M. 305(i)(1) and R.C.M. 305(i)(2) require both the 48-hour probable cause determination 
and 7-day review 	' 1 confinement to be accomplished by "a neutral and detached officer." 
Because Lt Co 	previously made the 48-hour probable cause determination, by 
definition he was not neutral and detached when conducting the 7-day pretrial confinement 
hearing. This issue was addressed in part in United States y Resroat, where the court noted an 
officer was "neutral and detached," at least in part, because he "was not reviewing his own 
decision." Id. at 298. AFT 51-201, in discussing this issue, even states that ''[e]xcept in unusual 
circumstances, a magistrate should not serve as the PCRO if he or she otherwise acted upon the 
same case in any capacity." In short, by serving in this second role, he has accomplished an 
independent review of his own decision. This is especially troublesome in light of the fact that 
other officers had been appointed as PCROs at llolloman AFB, New Mexico, and were available 
to serve in that position within the 7-day time limit prescribed by R.C,M. 305, 

32. During his time in pretrial confinement Al C Kelley was subjected to unacceptable treatment 
by confinement facility personnel that amounts to both illegal pretrial punishment and illegal 
pretrial confinement. In Un ited States y Fischer, the Court of Appeals for the Armed Forces 
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discussed the two prohibited activities, delineating them as: 1) the intentional imposition of 
punishment on an accused prior to trial, i.e., illegal pretrial punishment; and (2) pretrial 
confinement conditions that are more rigorous than necessary to ensure the accused's presence at 
trial, i.e., illegal pretrial confinement. 61 M.J. 415. 

33. Since 8 June 2012, A IC Kelley was subjected to a pattern of behaviors by confinement 
personnel that show the intent to impose punishment prior to trial and constitute illegal pretrial 
punishment. The solitary confinement, continuous verbal abuse, arbitrary deprivation of 
privileges, neglect to adhere to prescribed daily timelines, disregard for meals and meal-times, 
repeated searches and mistreatment of his visitors, while in violation of AF[ 31-205, also 
constitute illegal punishment prior to trial. When analyzed according to the standard in United 
States v. Washington, "otherwise lawful action still constitutes impermissible pretrial punishment 
jilt is intended as punishment or does not reasonably relate to legitimate nonpunitive 
governmental objective." 42 M.J. at 552. None of the actions listed in the fact section relate to a 
legitimate nonpunitive governmental objective and appear to have as their basis the humiliation 
and derision of AIC Kelley. Most outrageous lathe inconsistent and inexplicable treatment of 
A IC Kelley's mother and father. Despite having visited their son on numerous occasions and 
having posed no substantiated risk, on 2 October 2012 confinement facility personnel 
commanded A IC Kelley's mother to repeat the instructions being given to her like a child. 
Then, the personnel insisted on sitting in on the visit and escorting Al C Kelley's father to the 
bathroom to observe him while he urinated. 

34. Similarly, the conditions that A1C Kelley has been forced to endure "are more rigorous than 
necessary to ensure the accused's presence at trial" and therefore constitute illegal pretrial 
confinement. The solitary confinement in a holding cell each night, the continuous searches 
resulting in disarray of the common room, the searches and seizures of privileged materials 
prepared for defense counsel and the lack of continuous use of shoWer facilities are all conditions 
imposed for purposes of intimidation and punishment, and are not related to legitimate 
governmental interests of ensuring the accused's presence at trial. As noted in the law cited 
above, neither AlC Kelley nor his parents had presented a security risk warranting the actions 
taken by confinement personnel. 

35. Most egregious of all is the intrusion upon privileged attorney-client communications by 
confinement facility personnel when no "reasonable basis" existed to believe they contained 
contraband, as required by AFT 31-205. A IC Kelley was subjected to numerous violently 
disruptive searches of his cell and the common area, under the guise of searches for an 
identification card (which was misplaced by confinement personnel) and searches for 
contraband. During these searches, a folder clearly labeled as privileged attorney-client 
communications was searched and notes prepared for defense counsel were read and seized. In 
addition to other privileged infoonation, some of the notes contained the facts listed above, 

• memorializing certain behaviors by confinement personnel. These notes were seized and 
provided to other confinement personnel, who also read the notes. The inescapable conclusion is 
that the subsequent mistreatment of A IC Kelley was in retaliation for his intent to communicate 
these behaviors to his counsel. Shortly after the notes were read, Al C Kelley's mother was 
ridiculed, he was forced to remain in handcuffs during his mother's visits, and he was subjected 
to another violent search during which he was verbally accosted. 
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36. The government intrusion upon privileged attorney-client communications was not 
warranted, given that no legitimate governmental interest for the infringement existed. It was 
also in direct contravention to the applicable corrections AEI and such behavior is frowned upon 
by federal case law for its chilling effect. There was no indication of the presence of contraband 
or any security risks posed by Ale Kelley or his parents. 

REQUEST FOR ARTICLE 39(A) SESSION 

37. The defense requests a ruling on the portion of this motion related to release from pretrial 
confinement without argument. However, the defense does request an Article 39(a) session to 
find facts on the portion of this motion related to additional credit for the days between 
8 June 2012 and the date of trial while A1C Kelley was subject to illegal pretrial punishment in 
violation of Article 13, U.C.M.J. 

RELIEF REQUESTED 

THEREFORE, the defense requests the Honorable Court immediately order the release of 
A IC Kelley from pretrial confinement and order that a new 7-day pretrial confinement review 
hearing be conducted by a neutral and detached officer should any authority reorder his pretrial 
confinement. Additionally, should any presenteneing hearing become necessary, the defense 
respectfully moves this Honorable Court to grant additional credit for the days between 
8 June 2012 and the date of trial while Al C Kelley was subject to illegal pretrial punishment in 
violation of Article 13, U.C.M.J. 

Respectfully submitted, this the 23rd day of October 2012. 

DANKO PRINCIP, Capt, USAF 
Defense Counsel 

Attachments: 
1. Confinement Order, dtd 8 Jun 12 
2. 24-Hour Memorandum Approving Confinement, dtd 8 Jun 12 
3. 48-Hour Memorandum Approving Confinement, dtd 10 Jun 12 
4. PCRO Appointment Letter, dtd 30 May 12 
5. Objections for PCRO, dtd 11 Jun 12 
6. Pretrial Confinement Review, dtd 12 Jun 12 
7. Rights Advisement Pursuant to Confinement, dtd 11 Jun 12 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused the above Motion for Appropriate Relief: Illegal Pretrial 

Confinement and Punishment to be served on the military judge and trial counsel via e-mail on 

23 October 2012. 

(1' /4 1 

DANKO PRINCIP, Capt, USAF 
Defense Counsel 
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DEPARTMENT OF THE AR FORCE 
HEADQUAKIERS'A.CTH WING (ACC) 

HOLLOMAN AIR FORCE CASE, NEW MECCIce 

g*A 

MEMORANDUM FOR 49 AVG/Di. 
49 WGICC 
PCRO 

TLT.R.14 . 

PROM: 49 LRD/CC 

SUBJECT: Prettial Continement of AI C Ei.e.vin P. Kelley, 49 IDS 

I. In accordance mith RCM 305 (h)(2), I approve the oonlinned pretrial confinement of 

MC De vin P. Kelley;49 Logistics Readiness Squadron (ER8). 

.1 Background Erforamoia: 

a. Personal Data: 

• (1) Age: 21 
- (2) ADSC: 2T031 

(3) Total Semitic to Date: 2 mOEIS 5 Months 

(4) DEEDS; 4 Jan 2016 

. 	(5) Maritai Status: Married 
(6) Number of Children: None (rnerialsea: has a stepchild) 

h Prior-Disciplinary Action: Leler of RepriMand, did 17 April 2012 

3. I conclude the requirements for pretrial confinement in RoM 305(h)(2)(B) are met. First, I 

• have reasonable go:011.nd; to believe TaG following offenses Diable by eoixtemartial were 

committed and De confinea committed them: 
. 	. 

I,  rticip 	 pate of Offepse pi0  lien of Offense 

a, 86 ' 	 '7 lune2012 	 Absence viithait leave 

b. 128 	 9 Tune 20)1 . 	 Assault on a child 

• e.134 	 23 Apit.1.2012 	 Communicating a threat 

it 134 	 23 April 2012 	 Asseult . 	. 

Stecad, 1 have reasonable grounds to believe confirmed pretrial confinement is necessaty 

because it is foreseeable that the cooprata will. not appear at iiiiic and/orwill engage in serious 

criminalmisconduct if confinement is not continued. Finally Thave seasonable gonads to 

_believe less severe forms of restraint are inadequate. 	 • 

' 	 ' 	• 

4. Sp eciDo reasons supporting my conclusions that therequirements for continued pretrial 	. 

ti,ocfineincat in ROM 905(11)(2)(B) are 'met include the folloverig. In Tune 2011, the member.' s 

gio6aCceower For ,Xiner lea 9/.E9E OF- • 3 PAGES 
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stepchild was then to the emergency room because he had been -vomiting and had 

previously had a seizure. The child was observed with a bndst to the cheek and cap Further x-

rays revealed a broken clavicle and subdosal hernatoma.. Medical professionals also later 

disoovoied an older hematorna that had heeled. Medical pridlessionah notified authorities of 

suspected child abuse. Tate nrvi ctldren, Youth and FariliesiDepa rtracnt (C:Y.9D) was notified 

as well as law enforcement. CYFD removed the child from the hose and iteect him  ja foster 

care. Thereafter, AlC Kelley's wife, Tessa Kelley, made albegations that he had. abused her 

verbally and physically. On 23 April 2012, yddle driving to El Paso, TX to pick up 'a family 

-member fora the airport, Ale Kelley tool( his gua out of his holster and held it agnimst her 

temple, stating "do you Want to die?" Tessa Kelley pushed the gun away thd then he placed it in 

his mouth. Accotidnp in Tessa Kelley, he said hewou]didiiiier if she told any-one. He carried 

the gui strappcd.to  his hip for the reindinder Of the day as Verified by Tesia Kelley's mother. Oa, 

27 April 2012; hot mother iltacted the unit concerned thrthe physical and emotional sOfery of 

her daughter after visiting for a few days. MC Kelly then posted on Faceboak that 7This hurls 

and is going to be so Lard and scary. Both must be done. I'm tired of hosting Inj'schl and 

others. Maybe this  is my lasi chance tobedoes myself for What I've done I'm sorry." Then; on 

27bitor11 2012, Ale Kelley confessed in a sell-made video to the assault that occurred regarding 

his Stepchild and gave away some of his possessions. Following subniosion of the video 

colt' ssion to Al- Force Office of Special investigations (APOS1), on 29 kora 1042 (a Synclay) 

Ale Kelley drove to San Afilonio Texas on his motorcycle when scheduled fdt duty and a State 

CUM appointment relating to Oat t 0900 tlid next day, The birst 

' sergeant was contacted by MC Kelley's father, who transported Ale 	bath_ to , 

' avanogerclo,,Phl where he wasladtnitied to inaneat mental bealdicaze âtThePe,Jclatc on 29 

April 2012. 

ftunthersort, investigationrevealed that Mile receiving hwatient mental health cafte, tho 

member made several threatening statements that!? he Worepickedup by Security Forces that be 

would go for their ours These ctatements anclothencencerning behaYftrs resultedin Inc  

remaining in the mental health facility. aventhounh he expressed a desire to be released 

Additionally, 0-a? Sun 2012 Ale Kelley oontacted the. liollornth APBBase Exchangft and 

entvred. into -cm-agreement to purch as.° a 9roin handgun. Later the sprite night, AC Kelley . 

.climbed a fence and tellthe mental health facility without authdrization, He waft located and 

physically appmhendecl at a bus station in PI Paso, TX, .An exadninalion of the computer he had 

been using at the facility ievezled that Al C Kelley had 6arched for a map to toe hut atation 

vine he was subsequently apprehended, as well as conducted research on the purchase of 

wea6ons and 	armor: The attaoheddoatabents and irdotreation phavicled to meby iceosy 

and 49th Sterility, Forces Squadron support these conclusions 

6. The course of Couduct by AlC Kelley leads me to conclude that he will cOntinue to eneage in 

serious orbninal conduct if not conned.. He tdoiated a goia et his vIlfe and the:a'himself; carried a 

weapon Openly On his person; confessed to injuring his steocibil.d, and then lied the area by 

driving to San Antonio, TX. But for the interventionby his father, ftmeoavinced that he would .. 

have been AWOL and would not'have returned on his own accord to Hollo,nanAFLl After 

lonnnii; that he might be relysed from the mental health `acidity, he deliberately planed to 

obtain motet' gun (the Other gofi havisi been talcen av, a) fl0-711) and body minor after 

brialting throats to hill his wife and tIxeats to try to take away tit e guns of Fry security forces . 

Miafttb. 

www.sdslaw.us



inernbecs. I am convinced that he is dangerons and likely to harm someone if released. -1 further 

believe that he iSa flight risk, Me fled to San Antonio, TIX after tinning over Ins confession to 

harming his stepchild, ilms .deinonsfiating,that be is not likely to be present at any future:hearings 

regarding his case. Furthermore, when was informs% thMge might be relen seri Rom the 

mental healthIathlay and placsil into pretrial coafthement or other restrictions, he escaped from 

the mental healthfacility by jumping afar.: late al night after making atnangements to pinchase 

a handgun 

7. 1 cdso conclude that lesser forum of restraint no not adequate lo ensure he will not continue to 

engage in serious eximirn2i conduct Cr to nsure his Pie-SE:Me at future hearings. His behavior in 

ileeing. from authority and trying to purchase vseapons leads ine to coucludethat he v..611 not obey 

an: Oder to be restricted to base and that such an order would be Sufficient to in:event birth from 

continuing to commit serious missonann, such as basnalng someone in his squadron or his wife 

who lives on base, 

Re- r  //.4v...44k6. 	 . • 

N2CFAD 116CL76.0D-HD ozzs, Maj,YJFAili 

Commander, 49th Logistics Reacliohss Equa.dron 

Atraelnents: 
1. DD Form 2707, Confinement Order:ad Jim 1.2 (I pg) • 

2. Tr 	 nseript of Video Recording Ale Kelley, undated (12 pz,$) 

3. AT 	1168, Tessa K. Kelley, dtcl '24 km 11, (2 pgs) 	. 

4, Apllygg ii6gT .,,. 	Katie dtrl 3 May 12 (4phs 

5. At Pa 1168 

) 
€153. 1 hfay 12(3 pgs) • 

6. 49 SFS Report of Inyeatigation ..T: 6 Mar 12(15 pgs) 

7. Memorandum for Record, MSgr 	 dtd 16 May 

• • g. Base Br:change Ffroaim Order 0 olui, IRO 7 Jun I-, (2 pgs) 

• 9. beiRIMT 1168, 	 bid 6 Jun 12(2 pgs) 

10. AFDC1168 	 ird 6 Jini 1.2 (2 pp,$) 
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DEPARTMENT OF THE MR FORCE 
HEADOUP.RIER54E-MIVIRO V.Ctl 

HOU a'xkt+F-ca For:Ca- 2:47.Jan' [FL PICO 

10 Jun 7012 

itilliial0IIANDUM FOR 49 VIGOA 
49 al8D/UP. 
IN TU RN  

FROM: 49 OCBCD (PERO) 
700 Delaware Avs. 
Eldon= APE NM 88330 

SUBJECT.: ProbaCte Canso Determinatian —MC Illovin P. Kellen 49123 
• . 	. 

I. In accordance with RCM NS (iX ), I, being a neutral and detached officer actin.g arithia eg 
hours of iroposition of confinement 	 control, find adequate probable cause that the 
following offenses viable by coachmanial were commilmed and that A IC Devitt E. Kelley 

.counaitted them 

9 	Article 	 Date of Orton 	Destriution of Offense 

a. 	 S Am 12 	Absence without leav

• 	

e 

6.128i 	 9 Jur 11 ' 	Am:milt on a child 
tad 

tsee 
c. 128 	 23 demo 12 	Aggravated assault, dangerous weapon 

d. 13.4 	 73 Act 12 	'Threat, communicating 
• 

2. Second, I have reasonable grounds to believe continued pretrial confinement Is necessary 
tesause it is tbreseesb1.9 that the cot:flit-ice will not appear at bird and/or will engage in serious 
criminal misconchict Fjaallied have reasorialCe grounds td believe less severe forms of restraint 
aie inedeclildtc. My decision is based on the following reasons: 

a. .111a evidence shows a serious escalation of behaviorinvolvinn firearms and threats after 
the physical abuse of a child. Partioulaily alarming is his.deeision toil)' to obtain noodles 
fireansibbile undergoing inpatient ineraal health Caro, conducting research on body 
armor, and Moo escaping from the facility late ati night without optimisation 

• AdditiNdolly, his leaving for San Antonio, TX after tumble in his confession arid his =et 
escape from the controlled cavironment dendonsfrate that rho ampler is a flight risk. 
Egtsin together, those fiats establish ills likely confines will =Mims to engage in 
emious criminal Misconduct and/or will not show in for trial. 

h. Lesser for= of resnaint are inadequate to roil:sate the flight risk be poses nor wobld 
they prevent him from carrying out the treats that he has made: asainst Nisei s, especially 
given the forothouelat and planningthat he showed by unmoving to purchase another 

• iireatri and his estiape from the mental health facility. 

Oniobp/ P o vet 	(CP 
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Coaftnemeat Review OEces 

eitachniant 
49 LidSre Wino, ad 8 Jun 12 vdedulls 
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DEPARTUENT OF THE AIR FORCE 
HEADDUARTIR2.49TH NF ACC) 

MCP-LOWN.AIR FORC5 RASE,IeN f.{SXICO 

1AFM0RANDILM FOR LT GCS' 
LT COL 
LT COL 

FROM: 49 WG/CC 

HAY ..ctib zot2 

SUBJECT: Appointment as Pretial Confinement Review Officers 

1. Pursuant to Rule for Gault-Medal (RCM )305(f), as implemen.ted by Air Force Instruction 

51-201, paragraph 3.24.1, and my authority asSho Special Coull-Martiol convoning Authority, 

you are hereloyappoidtcd as Pretrial Confinement Review Officers (fiCRO's) at Holleman Air 

Force Base, New Mexico, as follows: 	- 	 • • 
• 

Lt Co 	 49 CES/QC 7 primary FORD 

InfiCol  	49 ATICS/CC — alternate PCRO 

• Lt Col 	 49 OG/C1)— alternate PCRO • 

. As PCRO's, you am authorized to act On the pretrial confinement of a military member in 

accordance with the procedures in RCM 305(i). 

3.. You must be briefed by/the staffJudge Advocate on your duties as Pears. Contact 

49 WG/YA Military Justice Section at DEN 	O-arange this briefing. 

4. This memorandum supersedes all previous memoranda, same subjedt. The alson appointments 

will 'remain in effect until °heard of rescinded by me, my SIICOSCO:, law, orzeg,ulation. 

. DAVIT? A. KR 
Colonel, USAF 

• Commander 

Each Individual 
49 W9/TA (Original) • 

g Ca6a‘ .eolver for fill 
PAOU 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE LEGAL OPERATIONS AGENCY (ArLOA) 

II June 2012 

MEMORANDUM FOR PCRO (Lt Co/ 

FROM: 	AELOA/ADC (Capt Rosenow) 

SUBJECI 	Objections for Pretrial Confinement Review Officer (PCRO) 

1. On II Tune 2012, a pretrial confinement review heating was held to consider the continued 

pretrial confinement of my client, AIC Davin Kelley. A IC Kelley is presently confined at 

Ifolloman APR, New Mexico, and has been continuously since 8 June 2012. 

2. A t the hearing this afternoon, I challenged your service as PCRO for failing, to meet the 

standard of neutral and detached required under the law. Although you decided you could 

satisfy the requirement and the hearing proceeded, I write to detail the objection again and 

ask that this letter be included with your report. 

3, 	Particularly, the defense objected on three bases: 

	

a. 	Rules for Court-Martial (R.C.R.4.1  3050)(1) and (2).  These rules require both the 

48-hour probable cause determination and 7-day review of pretrial confinement to 

be accomplished by "a neutral and detached officer." Because you previously 

made the 48-hour probable cause determination (included as Government Exhibit 

4, dated 10 June 2012), by definition you are not neutral and detached. In short, by 

serving in this second role, you have been asked to accomplish an independent 

review of your own decision. 

	

b 	The precedent in United Slates v. Rexmat. 38 Md. 292 (CALA. 1993).  Although 

the comparison is not exact, in that case the court noted all officer was "neutral 

and detached," at least in part, because be "was not reviewing his own decision.'' 

Id. at 298. 

	

c. 	Air Force Instruction (AFI) 51-201. Atniainpation of MilitaiT Justice. narn 

3.2.4.1.  From that directive: "Except in unusual circumstances, a magistrate 

should not serve as the PCRO if he or she otherwise acted upon the same case in 

any capacity." Here, of course, you previously accomplished the 48-hour probable 

cause determination. 

4. 	Finally, the defense is aware, based on statements of the government representative as well as 

Government Exhibit 1, that other officers have been appointed as PCROs at Hollomitu AFB, 
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New Mexico, and were ava hie to some in that positici day or 	ui the 7-day time limit 

prescribed by R.C.114.305.. 

5 	If you have any questions, please contact Inc by telephone at ar email through 

MARK F. ROSENOW, CAR, USAF 
Defense Counsel 
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DEPARTMENT OF THE MR FORCE- 
HEAcQUARTEFS 49TH VOHS (ASO 

HOLLOWS A'S MRCS MSS NSW SIDSCO 

12Jan 12 

MEMORANDUM FOR 49 WGICC 

FROM: PRETRIAL CONFINEMENT REVLEW OFFICER (Lt Cot MIR 

SUBJECT: Pretrial Confinement Review- A le Devin P. Kelley, 49 LAS 

1. PRELailNARY MATTERS. Pursuant to API 51-201, ila'snthistration of/la/limy Justice,' 

Chase., 3, 3ection3B, and RCM 305, I was appointed_ pretrial confument review officer on SO 

May 12 by Col David A. 1Crunun, 49 WC/CC. The case of the above named confine° was 

referred to me on 11 Jun 12 at Holleman AFB,NM. At the beginning of the hearing, I advised 

the moused of his Article 31 lights, rights to counsel, and rights to make a statement and present 

evidence at the hearing. 

2. OFFENSES ALLEGED. A1C Devin P. Kelley is alleged to have co-nmiued the following 

offense(s): 	_ 

a. Absence without leave in Violation of Article 86, UCMJ, in that be fled the Peak 

Behavioral Health Services facility in Santa Teresa, NM without authorization on 7 Jim 12 and 

• was apprehended by authorities in Texas on 8 Jun 12. Documentation of his flight fromstaff at 

the facility is attached to this report. 

b. Assault on a child in violation of Article 128, IJCMJ, in. that A.IC Kelley provided a 

rideota Jed confession, of whicha transcript is attached, to repeatedly striking his minor stepson, 

while at Holleman APE between Apr -Jun 11, causing the child to suffer physical 

ishuies including a subdural hetnatoma and broken clavicle. Documentation of the child's 

injuries is attached to this report. 

e. Aggravated assatrit in violation of Article 128, UCMJ, in that Alb Kelley's spouse, 

Ms. TCSFS. Kelley, provided a man statement that on 23 Apr 12, Al C Kelley became angry with 

her while in a vehicle between Alamogordo, NM and PI Paso, IX placed a handgun against her 

temple, and asked her if "she wanted to die?" or words to that effect. This statement is attached 

to this report. 

• a Communicating threats in. violation of Article 134, UCMI, in that Al C Kelley's 

spouse, Mrs. Tessa Kelley, provided a sworn statement that be had threatened to kill her, 

members of her family, and members of his squadron, the 49 IRS. This statement is attached to 

this report. 

3. ENTRY INTO CONFINEMENT. The confinee was placed into pretrial confinement at 49th 

Security Forces Squadron, Bldg 35 on 8 Jun 12, pursuant to the order of Mal 
LRS/CC, The DD form 2707, Confinement Order., is attached to this repon. 

Global Power for elmefica 
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-4. DEFENSE PARTICIPATION. Al C ICelley and his counsel, Capt Mark Rosenow, were 

present during the hearing. The confinee and counsel did not wish to present evidence at the 

bearing. 

5. EVIDENCE. The evidence presented during the hearing included the following: 

a. Appointment as Pretrial Confinement Review Offteeh Memcsandum, dated 30 May 

12,1 page 

b. DD Form 2707, Confinement Order, dated 8 Sun 12,1 page 

e. AF IMT .114, Advisement of Rights Upon Prettial Confinement, dated 11 Jun 12, 1 

Rage 

d. • Probable Cause Determination Memorandum with Attachments, dated 10 Jun 12, 48 

pages 

e. Photocopy and Pictures of hems SOZed from A 1 C Kelley at the Time of his 

Apprehension on 8 Jun 12, II pages 

11 Statement froa 2  Pages 

g. Prnvfrknn Memoriall-lospital, Discharge Shunmary and Histmy and Physical ofil. 

dated 14.111 12,5 pages 

6. F1M)NOS: Mier Considering the attached evidence, I do find probable cause to believe the 

confines committed the offenses for which he is held. k addition, Ida find cohlinned pretrial 

confinement is required under the criteria set forth under RCM 305(14(2)(B) for thefollowiug 

reasons: 

a. I believe offenses triable,  by court-rearthd, specifically those listedin part 2a. —2d. 

above, have been committed. The evidence presented dming the hearing clearly 

indicates that the minor child, 	was subjected to physical abuse. The 

evidence also indicates that: that Mrs. TessaKelley was assaulted by a weapon being 

plea against her head and that Al C Kelley had theatened het on other occasions, 

Finally, the evidence establishes that Ale Kelley left the Teak Behavioral Health 

Services facilltY, his Place of duty, vdthout authorization. 

b. I believe Ale Kelley committed the offenses listed above in naragaph 2. My 

conclusion on: this point is based on the cv ence oresented at the heating The 

medical evidence presented establishes thai 	vas physically injured and 

the transcript of MC Kelley's confession strongly suggests AI C Kelley's culpability 

for those injuries. Mrs. Kelley'P Diem statement that MO Kelley assaulted her vdth 

a handgun is supported by the MOM statement of Mts. Kelley's mother that she 

observed MC Kelley with a handgun shortly thereafter, Mrs, Kelley's sworn 

statement also substantiates MC Kelley's threats against her,her family members, 

and members of his squadron. Finally, the statement ol 	 nd the , 
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documents seized from his person when he was apprehended by local police indieatc 

that A I C Kelley absented himself from the Peak without authorization. 

Confinement is necessary because it is foreseeable that: 

I. The confines will not appear at trial, pretrial heating, or investigation, is 

evidenced by his actions in fleeing from the Peak, This defeanination is also 

supported by his earlier flight to San Antonio, TX as documented in the 49 

IRS/CCis memorandum and the inemoramitun of MS011111111aftu his. 

Confession to child abuse was turned over to AFOSI. 

2. The confine/a dll engage in SeliallS criminal misconduct; this is evideneed by his 

attempt to pUrchase a weapon while e the Peak as well as the munemus 

threatening statements he has made to his wife torl others, 

zb Less ;severe forms of restraint are inadequate as assessed below. 

7, CONSIDERATION OF LESSER FORMS OF RESTRAINT. I have carefully considered 

. such lesser forms of restraint and find them to be inadequate. I have carefully eousidewd all the 

facts as presented during the hearing and written statembnts which chronicle A I C Kelle.y's 

actions, The confine° has demonstrated by his-actions that less severe forms of restraint are 

inadequate. Confine° deliberately fled the Peak, despite knowing that he was not authorized to 
leave.  Based on the evidence presented, it appears he had planned this flight and did not intend 

to return voluntailly. There is no reason to believe he would obey any orders to be restricted to 

base. Additionally, restriction to base or testtich on to a dormitory mom would notprovide 

sufficient mitigation measmes to ensure he will not ongage in more raisconduct or tbatthis 

would prevent him from again attemptingto flee. Furthermore, Ale Kellek's attempt to 

purchase a handgun preceded his flight by a matter of how. This stongly indicates the 

likelihood of serious criminal misconduct associated with his flight. Lesser kilns of restraint are 

wholly inadequate to prevent te confineentilll continuing to engage in serious criminal 

misConduct or to ensure he will be present at fame proceedings. 

8. OTITP,RMATTERS. Defense counsel atved that I, as the PCRO, might not be a neunal and 

detached officer because I had previously administered the 48 hour probable cause 

doteiminatidn, After discussing Mb Issue with counsel, I found no reason that I could not act as 

the PCRO in both reviews, Upon examination ofithe applicable law and regulations and 

consultation with the Staff Judge Advocate, I saw no reason why I should be disqualifiedtom 

serving as the PCRO. I was confident that I was able, and was in fact making this determination 

independent of the determination I made at the 48 hour point. Additional evidence was produced 

during the hearing and I fully considered such evidence in arriving at my determination. Defense 

counsel's argument is outlined in Attachment S. 
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9. DECISION. In accordance vith the above findings, Al C Kelley will be continued in podia' 

confinement pending trial. 

Lt Col, USAF 
lDcpt Commander, 49th Operations Croup 

Pretrial ConfinementReview Officer 

Attachments: 
1. Appointment as Pretrial Confinement Review Officer Memorandum, dated 30 May 

12, 1 page 
2. DD.Fona 2707, Confinement Order, dated 8 Jun 12, I page 

3. AP RAT 444, Adifisement of Rights Upon Pretrial Confinement, dated 11 Jun12, 1 

Page 
4. Probable Cause Determination Melnorandum With Attachments dated 10 SIM 12, 48 

pages 
5. Photocopy and Pictures of Items Seized from AIC ICelley at the Time of his' 

6. Statement fro 
Apprehension 	 1 ages 

2 pages 

7. Prdvidence Memorial Hospital, Discharge Stramay and History and Physical off. 

ated 14 Jul 12, 5 pages 
}L Objections for Pretrial ConlinementReview officer fiom Defense Counsel dated 11 

Jun 1.2 
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DEPARTMENT OF TIIE AIR FORCE 

UNITED STATES AIR FORCE TRIAL JUDICIARY 

United States 

v. 

AlC Devin P. Kelley 
49th Logistics Readiness Squadron (ACC) 
Ho Homan Air Force Base, New Mexico 

SUPPLEMENTAL MOTION FOR 
APPROPRIATE RELIEF: ILLEGAL 
PRETRIAL CONFINEMENT AND 
PUNISHMENT 

24 October 2012 

COMES NOW A1C Devin P. Kelley, by and through his counsel, and respectfully supplements 

his previously filed Motion for Appropriate Relief for Illegal Pretrial Confinement and 

Punishment pursuant to Article 13 of the Uniform Code of Military Justice (U.C.M.J.) to include 

a relevant document provided to the defense by the government on 24 October 2012. 

FACTS 

1. The defense incorporates by reference the facts set forth in the original motion. 

2. Attached to this supplemental motion is the Holleman Air Force Base - 49th Security Forces 

Squadron Confinement Facility Rulebook. The Rulebook, on page 12 under the heading "Mail 

Procedures," directs that qpirivileged mail Will only be checked to ensure the mail is in fact 

privileged and not a letter from family or friends with a privileged communication address. The 

Confinement NCOIC can inspect privileged correspondence for contraband, but will not read it. 

Examples of privileged communication include Attorneys, Congress, and letters to the 

President." 

LAW 

3. The defense incorporates by reference the law set forth in the original motion. 

ARGUMENT 

4. The defense supplements the original motion with a Rulebook maintained by the Holleman 

Air Force Base - 49th Security Forces Squadron Confinement Facility. This Rulebook further 

illustrates the impropriety of the intrusion by confinement facility personnel into A1C Kelley's 

privileged communications to his attorney. It states that "[the Confinement NCOIC can inspect 

privileged correspondence for contraband, but will not read it." In the instant case, a folder 

clearly labeled as privileged attorney-client communications was searched and notes prepared for 

defense counsel were read and seized. 'the notes were read by the personnel, seized and 

provided to other confinement personnel, who also read the notes. The government intrusion 

upon privileged attorney-client communications was not watTanted, given that no legitimate 

governmental interest for the infringement existed, as required by API 31-205, The Air Force 

Corrections S),,stem, paragraph 6.3.2.1., which states that "[t]he confinement officer or appointee 

a 
Appellate Exhibit ra: 
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may inspect the communication in the presence of the inmate only if there is a reasonable basis 

to believe the mail contains contraband or for authenticity." 

RELIEF REQUESTED 

THEREFORE, the defense renews the request made in the original motion that this Honorable 

Court immediately order the release of AIC Kelley from pretrial confinement and order that a 

new 7-day pretrial confinement review hearing be conducted by a neutral and detached officer 

should any authority reorder his pretrial confinement. Additionally, should any presentencing 

hearing become necessary, the defense respectfully moves this lonorable Court to grant 

additional credit for the days between 8 June 2012 and the date of trial while Al C Kelley was 

subject to illegal pretrial punishment in violation of Article 13, U.C.k4.1. 

Respectfully submitted, this the 24th day of October 2012. 

427/___,A44 

DANKO PRINCIP, Cant, USAF 

Defense Counsel 

Attachment: 
1. Holleman Air Force Base - 49th Security Forces Squadron Confinement Facility Rulebook 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused the above Supplemental Motion for Appropriate Relief: Illegal 

Pretrial Confinement and Punishment to be served on the military judge and trial counsel via e-

mail on 24 October 2012. 

DANKO PRINCIP, Cant, USAF 

Defense Counsel 
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Attachment 5 

CONFINEMENT/CORRECTIONS FACILITY OFFENSES 

A5.1. Confinement/corrections Facility Offenses : 

A5.1. I. The laws, rules and regulations applicable to confinement are too numerous to quote in their 

entirety. Copies of appropriate AFIs, the Uniform Code of Military Justice (UCMJ/Manual for 

Court-Martial) and other regulatory guidance applicable to confinement may he made available to 

inmates. 

A5.I.2. This lists describes some of the offenses in the Air Force corrections program. This is not a 

complete list of offenses for which inmates may be disciplined. The UCMJ also applies to all military 

inmates housed in CFs and RCFs. 

A5.1.2.1 . Academic Misconduct  (Category III Offense). Missing class through design or miscon-

duct, cheating or assisting another to cheat on any academic or vocational training examination, 

disrupting an academic or vocational training session. 

A5.I.2.2. Aiding Another  (Category I, II, III, IV or V Offenses). Conspiring with, soliciting, or 

aiding another to commit or attempt any prohibited act, to include failing to report a prohibited act. 

The level of offense will be the same as the prohibited act. 

A5.I.2.3. Arson  (Category V Offense). Igniting any item, which could cause personal injury or 

damage to any property. 

A5,I.2.4. Assault  (Category III, IV and V Offenses). To attempt or offer to do bodily harm to 

another with unlawful force or violence, with apparent ability to do so. Category IV offense, if 

with a weapon or consummated by battery. Category V offense, if against a staff member or com-

missioned officers. 

A5.I .2.5. Assault Consummated by Battery  (Category IV or V Offense). To intentionally and 

without consent, strike, touch, or apply force to the person of another, either directly or indirectly, 

resulting in either bodily harm or an offensive touching of any form. 

A5.1.2.6. Attempt  (Category I, II, III, IV or V Offenses). Any attempt to do a prohibited act, 

including any steps of preparation necessary to accomplish the prohibited act. 

A5,1 .2.7. Being Unsanitary or Untidy  (Category I Offense). Failing to keep one's person, cloth-

ing, or living area sanitary and in accordance with prescribed standards. This offense includes lit-

tering of common use areas, etc. 

A5.I.2,8. Breach of Peace  (Category III Offense). Use of rough (offensive), loud, profane, bois-

terous language or action, which disturbs or threatens the peace and good order of the confine-

ment/corrections facility. 

A5.I.2.9. Bribery/Solicitation  (Category IV Offense). Asking, offering, rendering, accepting or 

receiving anything of value, this includes personal services, with intent to influence another to 

make a decision or commit an act that is prejudicial to the good order and discipline. This offense 

also includes bribing or soliciting civilian and military personnel while in the performance of their 

official duties. 
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A5.12.10. Cell Alteration (Category II Offense). Making unauthorized changes to living quarters 
such as, but not limited to, moving furniture, painting or marking walls, hanging items to block the 
view into the living area, or affixing shading devices to lights. 

A5.1.2.11. Communicating a Threat (Category IV Offense). Communicating verbally, in writing, 

or by physical gestures, a message intended to, or which may reasonably be expected to intimidate 
or threaten another, either directly or indirectly. This includes conditional threats or intimidation. 

A5.1.2.12. Communications Tampering (Category I Offense). Tampering with any part of a radio 

jack, headset, television, telephone, etc. 

A5.I.2.13. Conduct Which Threatens (Category III Offense). Any conduct which interferes with 
the orderly running, safety, good order and discipline or security of the confinement/corrections 

facility. 

A5. 1.2.14. Contact Between Male and Female Inmates (Category III Offense). Any physical con-
tact between male and female inmates is prohibited, except within the scope of duties. Verbal com-
munication between male and female inmates is prohibited except, as necessary on a detail, or at 
official confinement/corrections facility programs. Written correspondence is covered in the unau-
thorized writing rule. Female and male inmates will not socialize during fellowship times at reli-

gious services or gatherings. 

A5.1.2.15. Counterfeiting (Category IV Offense). Knowingly making, submitting, reproducing, 
or altering any signature, writing, document, article, or identification, money, security, or official 

paper without proper authority. 

A5.1.2.16. Damaging or Destroying Property (Category IV Offense). Defacing, altering, or 
destroying property belonging to the government, or belonging to an individual. Anything issued 
to an inmate is government property (i.e., rulebook, identification badges, cell furnishings, cloth-
ing and all equipment). This offense also includes marking, defacing, or destroying any posted 

instructions/orders. 

A5.I.2.17. Disobedience (Category III Offense). Disobeying an order given by civilian or mill-
taty personnel in the performance of their duties, to include failure to comply with any order in a 

timely manner. 

A5.1.2,18. Disorderly Conduct (Category III Offense). Conduct of such a nature as to affect the 
peace and quiet of individuals, or who may thereby be disturbed or provoked to resentment. This 
charge could encompass all participants in a fight, regardless of who started the fight, or against 
individuals who engage in disruptive conduct, such as trashing the confinement/corrections facil-

ity (i.e., throwing things on the floors, or flooding the facility by any means). 

A5.1.2.19, Disrespect (Category IV and V Offenses). Being disrespectful in language or actions 
toward or about any member of the military service confinement/corrections staffer commis-

sioned officers, or other person of authority. 

A5.1.2.20. Escape (Category V Offense). Leaving custodial control, including departing the con-
finement/corrections facility or detail under escort, or job site without proper authority. 

A5.1.2.21. Extortion (Category IV Offense). Demanding or receiving anything of value, to 
include personal services from another, by threatening to harm or exposure to authorities, etc. 
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A5.1.2.22. False Statement (Category II Offense). Lying to a staff member about an official mat-

ter, either verbally or in writing. Signing or printing the name of another on any official document 

without authority of confinement/corrections staff. Any inmate who, with intent to deceive, signs 

any false record, return, order, regulation, or other official document, knowing it to be false, or 

makes any other false official statement knowing it to be false, is guilty of this offense. 

A5.1.2.23. Funds Manipulation (Category IV Offense). Directly or indirectly transferring money 

or negotiable instruments, including, but not limited to, checks and money orders to another, 

except as specifically authorized by this API. Receiving money or negotiable instruments from a 

person or persons is identified as a prohibited source for funds transfers under this API. 

A5.I.2.24.• Oa (Category III Offense). Participating in games of chance for anything of 

value, to include personal services. Use of authorized recreational equipment for games of chance, 

or operating of any gambling pool. Possession of gambling paraphernalia. 

A5.1.2.25. Indecent Exposure (Category III Offense). Intentionally exhibiting one's sexual 

organs, bare buttocks, or in th case of a female, bare breast, to another or to public view. 

A5.I.2.26. Interferine with Count (Category IV Offense). Delaying or interfering with count. 

Inmates will have three minutes to move to their cells or areas when lockdown is ordered. They 

will position themselves so they are readily visible to the staff member conducting count. Cell 

lights will remain on during count (except during normal sleeping hours). 

AS. L2.27. Intoxicants (Category V Offense). Possession, introduction, manufacture, or use of 

any narcotic, narcotic paraphernalia, drug, or intoxicant not prescribed by the medical staff. 

A5.1.2 28. Larceny (Category III or IV Offense). The taking of any property (Category III — Per-

sonal or Category IV — Government owned) without authority. 

A5.1.2.29. Lock Tampering (Category IV Offense). Tampering with locking devices or other 

security equipment, to include obstructing doors to prevent them from locking. 

A5.1.2.30. Loiterinv (Category I Offense). Lingering, moving slowly, stopping, or pausing in any 

area during individual or mass movement. Taking more than the prescribed time to consume a 

meal. 

A5.1.2.31. Malingering (Category II Offense). Self-inflicted injury, or faking an injury or sick-

ness (includes abuse of sick call), for purposes of avoiding any responsibility, requirement, or 

order. 

A5.I.2.32. 	edieine Misus- (Category!! Offense). Use, possession, or storage of medicine, 

except as authorized by the confinement/corrections medical staff Failure to take medication as 

prescribed by confinement/corrections medical staff. 

A5.1.2.33. Mutilation (Category III Offense). Tattooing, piercing, marking, or maiming any part 

of the body or another person's body. 

A5.1.2.34,orN__....mpasident (Category III Offense). Failing to provide the minimum 

amount of support required to care for dependents. For inmates in non-pay status, this includes 

failing to provide support when an inmate has assets from which they could draw, in order to sat-

isfy in whole or in part, support obligations. This offense also includes failing to comply with sup-

port related requirements of court orders (i.e., requirements to provide copies of tax returns or 

make property distributions). 
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A5.1.2.35, Out of Place (Category IV offense). If an inmate is not at their designated detail, hous-
ing unit, scheduled appointment, religious activity, recreational activity, or dining area and is not 
on pass or under escort, they are out of place. Simply stated, if an inmate is not where they are sup-
posed to be, they're out of place. This includes inmates who deviate from the most direct autho-
rized route from one authorized location to another. 

A5.1.2.36. Possession Introduction or Use of a Weapon (Category V Offense). Construction, 
introduction, possession, or the use of weapons, is expressly forbidden. Weapons include, but are 
not limited to: guns, knives, clubs, brass knuckles, saps, blackjacks and hard object(s) in a sock or 
similar container, or any item modified so h could be used as a weapon (i.e., modifying a dispos-
able razor to expose the cutting edge, or placing a bar of soap in a sock, etc.). 

A5.1.2.37. Possession of Stolen Property (Category IV Offense). Having on one's person or in 
one's living area property belonging to another or the government, which has been stolen. While 
actual knowledge that the property was stolen is required, such knowledge may be inferred and 
proved by circumstantial evidence. 

A5.1.2.38. Profiteering/Racketeering (Category IV). The loaning, buying, selling, transferring, 
receiving, lending of property, or anything of value for profit or increased return. 

A5.1.2.39. Prohibited Property (Category HI Offense). Anything not specifically authorized by 
proper authority to be in an inmate's possession is prohibited. Inmates must obtain and keep writ-
ten permission from the confinement officer, superintendent, or Noncommissioned Officer, to pos-
sess any item not authorized by this AFI. Any item not specifically authorized and found in an 
inmate's possession while outside his housing unit will be considered prohibited property. Posses-
sion of property obtained from trash receptacles, or that which was discarded in any other way by 
other inmates or staff is prohibited. 

A5.1.2.40. Provoking Words or Gestures (Category III Offense). Verbal or written communica-
tions or physical gestures that may anger, irritate, or incite another to induce a breach of peace 
under the circumstances. 

A5.1.2.41. Rations Misuse —Confinement/corrections Facility (Category HI Offense). Use of any 
ration in any manner for which it was not intended, such as throwing a ration item, using rations to 
make intoxicants, using rations in other illegal acts, wasting rations, or adding foreign substances 
to rations. 

A5.1.2.42. Rations Misuse — Personal (Category 11 Offense). Use of any health and comfort 
(H&C) items or other personal rations for other than their intended purpose. 

A5.1.2.43. Resisting Forced Cell Moves (Category V Offense). Any action taken to impede, resist 
or interfere with the actions of a forced cell move team, including, but not limited to, trying to 
keep the cell door closed, throwing objects at the team, attempting to grab a team member while in 
the performance of his duties, etc. 

A5.1.2,44. Rules Violation (Categories Il and IV Offenses). Violation of any posted or published 
facility rule. This includes, but is not limited to, the rules or instructions posted in housing units, 
details and other offices/work areas, limitations imposed by recreation restriction, quarters and 
medical profiles, the terms of minimum custody or trusty pledges, visitation rules and require-
ments not otherwise specified as institutional offenses. 
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A5. 1.2.45. Running (Category I Offense). Running anywhere inside the confinement/corrections 
facility is prohibited, except as appropriate when engaged in authorized recreational activities, or 
as part of the confinement/corrections training program, 

A5.12.46. Sexual Misconduct (Category IV Offense) Soliciting, threatening, or engaging in sex-
ual or lewd conduct with another. 

AS 1 247 Staff Harassment (Category 11 Offense). Any comment, conversation, question, or 
other communication (verbal or non-verbal expressions) intended to or which may reasonably be 
expected to anger, irritate, or demean a staff member. Such communications will be considered 
staff harassment, when directed to a staff member or to another and overheard or observed by a 
staff member. 

A5. 1.2.48. Suffering Loss of Property (Category II Offense). Loss of property due to carelessness, 
to include loss of property due to unsecured lockers within the living areas, whether or not the 
inmate is present. 

A5.1.2.49. Trafficking(Category III Offense). Selling, buying, trading, giving, receiving or lend-
ing any item within the confinement/corrections facility is prohibited except as specifically autho-
rized by the proper authority. 

A5.1.2.50. Unauthorized Ordering (Category If Offense). Purchasing or ordering goods or ser-
vices that are not authorized, or purchasing or ordering goods or services in a manner that is pro-
hibited. 

A5,1.2.51. Unauthorized Contact with Staff Members, Former Staff Members. or Former Inmates 
(Category III Offense). Any contact or communications by an inmate with confinement/correc-
tions staff members, other than during the normal course of duty performance, or during a confine-
ment/corrections facility sponsored activity, is prohibited. Inmates are also prohibited from 
communicating with, or having contact with, inmates confined in other institutions, former 
inmates, or former staff members, except as authorized in advance through a request by the inmate 
concerned to the confinement officer. 

A5.1 .2.52. Unauthorized Use of Mail or Telephone (Category 111 Offense). Using the mail or tele-
phone for unauthorized purposes as specified bylaw, regulation or confinement/corrections facil-
ity rules. 

A5. 1.2.53. Unauthorized Writing (Category III Offense). Writing, distributing, or possessing any 
written motto, creed, saying, or drawing within the inmate population, whose content is designed 
to or could disrupt the confinement/corrections facility by encouraging strikes, disturbances, 
fights, racial or religious hatred, or other prohibited acts. Written correspondence between inmates 
is also prohibited, to include correspondence with former inmates and inmates in other institutions 
(civilian or military). Correspondence with staffer former staffs, except as authorized by the con-
finement officer, is prohibited. 

AS.! .2.54. Violation of the Uniform Code of Military Justice (Category IV and V Offenses). Vio-
lation of any punitive articles of the UCMJ, regardless of whether the misconduct violates a con-
finement/corrections facility rule. Category V if the violation meets the specifications for any 
Category V Offense. 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

UNITED STATES 

V. 

AIL Devitt P. Kelley 
49th Logistics Readiness Squadron (ACC) 
HoHoman Air Force Base, New Mexico 

GOVERNMENT RESPONSE TO 
DEFENSE MOTION FOR 
APPROPRIATE RELIEF: 
ILLEGAL PRETRIAL 
COMINEMENT AND 
PUNISHMENT 

26 October 2012 

NOW COMF.S THE UNITED STATES, by and through trial counsel, and objects to the Defense 
motion for the Accused to be released from pretrial confinement. The United States requests that 
this court find that the decision to place and keep Al C Kelley in pretrial confinement was not an 
abuse of discretion. The United States additionally requests that this court find that Al C Kelley 
should remain in pretrial confinement as there was no erroneous information presented, nor was 
there sufficient new information presented to warrant release pursuant to Rule for Courts-Martial 
305(h)(2)(B), R.C.M. 305(j)(1)(A) and R.C.M. 305(j)(1)(B). 

FACTS AND RESPONSE TO ALLEGATION OF ILLEGAL PUNISHMENT 

1. The Government agrees with the facts as set out in paragaphs 1-4 of Defense Counsel's 
Motion for Appropriate Relief Illegal Pretrial Confinement and Punishment dated 23 October 
2012 (hereinafter "Defense Motion"), In regard to paragraph 3 of the Defense Motion, the 
Govermnent adds that Lt Col 	 49 00/CD, was aunointed as a Pretrial 
Confinement Review Officer (PC110) on 30 May 2012 by Col 	 19 WG/CC 
(Atch 1) in accordance with Rule for Courts-Martial (ECM) 305(i) and Air Force Inshuetion 
(API) 51-201. 

2. In regard to paragaph 5 of the Defense Motion, the Government agrees that Al C Kelley has 
been confined at the 49 SFS confinement facility since 8 June 2012, and during that time Mere 
have not been other individuals confined at that location. The Govenintent agrees that A1C 
Kelley sleeps on a cot in a10' x 5' foot holding cell enclosed by bars, and during the hours of 
0500-2100, he is permitted into an enclosed common area with h. television, radio and couch. 
The Government also agrees that the common area has not been shared with anyone else, but that 
is solely because there have been IV other inmates held in the two remaining cells located at the 
SFS confinement facility during A1C Kelley's time in confinement. The Government does not 
have an obligation to seek out individuals to place into confinement so that AICK elley has 
access to company. The Government disagrees that Ale Kelley has been held in conditions 
amounting to solitary confinement A1C Kelley is affmned visitors (Atch 2) in accordance with 
confinement rules and regulations. The Government agrees that Al C Kelley has access to a 
shower and a toilet in this area as well. During the hours of 2100-0500, the lights are tuned off 
and A1C Kelley is locked in his holding cell. The Government disputes the allegation that TSM 

and other confinement facility personnel have verbally mistreated A1C Kelley. However, 

APPELLATE EXHIBIT 	  
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the Govenunent does admit that confinement facility personnel have had to verbally correct Ale 
Kelley when he fails to follow rules. 

3. In regard to paragraph 6 of the Defense Motion, the Government is still waiting on work 
orders for the date in question and can therefore neither confirm nor deny this allegation. 
However, it is expected that confinement facility personnel would testify that work orders were 
promptly filed with Civil Engineering when Ale Kelley brought up issues with the facilities. 

4. In regard to paragraph 7 of the Defense Motion, the Government agrees that Ale Kelley was 
locked in his cell and not permitted to exit into the common area between 14 June 2012 and 18 
June 2012. On 14 June 2012, Al C Kelley asked to speak with a chaplain. Confinement 
personnel contacted Chaplain 	vim after talking with AIC Kelley, requested that Mental 
Health respond as it was an emergency, 1.CDR aes onded from Mental Health and 
made contact with Al C Kelley. After their meeting, LCDP 	tatcd that Al C Kelley 
needed to be placed back into segregation until he could be reevaluated on 18 June 2012 (Atch 
3). 

5. In regard to paragraph 8 of the Defense Motion, the Government disputes the allegation that 
Ale Kelley was not provided lunch. The Inmate Meal Log shows that Ale Keliey received 
hot meal at 1206 hours on 27 August 2012 from SrP 	and A1C Kelley initiated the same 
log sheet showing he received the meal (Atch 4). hs regard to the allegation that the lights in his 
cell were not turned off that night, the Government does not have any evidence to confirm or 
deny the allegation, but does admit that it is possible. However, AI C Kelley does have the 
option of notifying confinement facility personnel of such issues at any time, which would have 
resulted in a quick and easy remedy. 

6. In regard to paragraphs 9 and 10 of the Defense Motion, the Government agrees that on or 
about I and 2 September 2012, Ale Kelley's cell and common area were searched several times 
to find A1C Kelley's identification card, which is used by confinement facility to pick up meals 
and medication for Ale Kelley (Atch 5). Confinement personnel would testify that all items 
within AIC Kelley's cell and common area were searched, and many of the items were put on 
the ground. The Government also agrees that AlC Kelley was required to pick the items up after 
the inspections. The Government disputes the allegation that items were "thrown" on the 
ground. The Government also disputes the allegation that TSgt 	yelled at Al C Kelley in 
front of other confinement facility personnel. TSgt111110vould testify that he was in San 
Antonio, Texas from approximately 29 July 2012 to 10 September 2012 attending the 
Noncommissioned Officer Academy, and therefore was not present for the inspections on I and 
2 September 2012. 

7. In regard to paragraph 11 of the Defense Motion, the Government agrees that some of Al C 
Kelley's papers labeled "Attorney Client Privilege" containing notes to his defense counsel were 
read by TSgt 	The Government disputes the allegation that the papers were in a folder 
labeled "Attorney Client Privilege." TSgt 	would testify that he did look through AIC 
Kelley's papers during a routine inspection. However, thegiiiir question were not contained 
within the folder labeled "Attorney Client Privilege." TS 	egan thumbing through the 
papers from the back rather than the front, and his eyes were drawn to names of 49 SFS 
personnel, which caused TSgtilliOsomc alarm. He continued to look through the documents 
for possible threats to 49 SFS personnel, moving from the back of the papers to the front. When 
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he reached the front, he noticed a label stating "Attorney Client Privilege." TSgtiMid then 
remove the papers from the area and return them later after getting clarification from his 
supervisor on what to do given the situation. 	 since received training on the • 
appropriate manner in which to do inspections of materials labeled "Attorney Client Privilege." 

8. In regard to paragraph 12 of the Defense Motion, the Government agrees that Ale Kelley 
was kept in handcuffs during a visit with his mother. The Government also agrees that on 
previous occasions, Al C Kelley was permitted to visit with his mother without handcuffs. The 
Government also adds that the two primary confinement facility personnel, TSgt 	and SrA 

as a practice do not take inmates out of handcuffs during visits. However, other 
temporary confinement facility personnel have allowed inmates lobe free From handcuffs during 
visits. The only time TSgt 	r SrA 	removed handcuffs from AI C Kelley during a 
visit was at the request of Al C Kelley's attorney, Copt Mark Rosenow, so that A1C Kelley could 
be free to peruse documents provided by ("apt Rosenow. Confinement facility personnel did not 
abuse their discretion in this regard. 

9. The allegations in.paragraph 13 of the Defense Morion appear to be the same as the 
allegations in paragraph 16, and will be addressed below. 

searched Ale Kelley's cell and common area for contraband. TSgt 
10. In regard to paragraph 14 of the Defense Motion, the Governmeiges that TSg 

also inform." 
Kelley that he had to keep the areas clean or he would lose privileges. 

11. In regard to paragraph 15 of the Defense Motion, the Government disagrees that Al C 
Kelley's mother and father visited him on 2 October 2012. The only visitors to the confinement 
facility on 2 October 2012 were medical personnel responding to Al C Kelley after he put staples 

. in his eats (Atchs 2 and 6). The Government also disputes the allegation that TSgt 
behaved in a rude manner in any interaction with Al C Kelley's parents. TSgt 	ould ',hat he has never even met Al C Kelley's father. The Government does agree that TSgt • 

id read the visiting instructions to MC Kelley's mother on one of her visits, but he did 
not order her to repeat his instructions. TSgt 	did also insist that A1C Kelley remain in 
handcuffs for the duration of the visit, and he has sat in the interview room, but never between 
Al C Kelley and his Mother. Not knowing the actual date in question, the Government is unable 
to address the allegation that A1C Kelley's father was escorted to and observed in the bathroom 
by confinement facility personnel. In general, it is likely that A1C Kelley's father was escorted 
to the bathroom as you need to know door security codes to traverse much of the SFS building. 
However, it is unlikely that Al C Kelley's father was observed while urinating, other than to wait 
to escort him back to the visitation room. 

12. In regard to paragraph 16 of the Defense Motion, the Government agrees that the shower 
was not functioning, but cannot confirm the actual date Ale Kelley notified confinement 
personind of the issue. SSgt 	filed a work order with Civil Engineering on 2 October 2012 
(Atch . SSg 	filed another work order on 3 October 2012 (Atch 7). On 4 October 2012, 
TSg 	and S 	scorted Ale Kelley to Building J4583 (Billeting) for hygiene 
purposes due to hot water outage in the confinement facility (Atch 8). On 5 October 2012, SSgt 

filed another work order for replacement of the hot water heater at the confinement facility 
(Fitch 7). 
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13. Al C Kelley and his attorney, Capt Mark Rosenow, attended the 7-day review heating on 11 
June 2012 but did not present evidence (Atch 9, para 4). Capt Rosenow did argue that It Co! 

might not be a neutral and detached officer because lie previously administered the 48 
hour probable cause determination, The PCRO considered the objection, conferred with counsel, 
and ultiniately found no reason that he could not act as the PERO in both reviews. He indicated 
that "I was able, and was in fact, making this determination independent of the determination I 
made at the 48 hour point. Additional evidence was produced during the hearing and I fully 
considered such evidence in arriving at my determination" (Atch 9, para 8). 

14. At the 7-day review hearing, the PCRO considered all evidence presented and did find 
probable cause to believe A1C Kelley committed the offenses for which he was held (Atch 9). 
The PCRO also found that continued pretrial confinement was required under R.C.M. 
305(h)(2)(13) based on his belief that AI C Kelley committed the alleged offenses, remains a 
flight rislc, and will engage in serious criminal misconduct if released as evidenced by his attempt 
to purchase a weapon while at the Peak (Atch 9). 

LAW 

15. R.C.M. 3050)(1) directs a military judge to release an accused from pretrial confinement 
only if he finds: 

(A) The 7-day reviewing officer's decision was an abuse of discretion, and there is no 
sufficient information presented to the military judge justifying continuation of pretrial 
confinement; 

(B) information not presented to the 7-day re 
	

jug officer establishes that the prisoner 
should be released; or 

(C) The provisions of RCM 3050)(1) or„(2) have not been complied with and information 
presented to the military judge does not establish sufficient grounds for continued confinement. 

16. When determining whether or not the reviewing officer abused his discretion, the military 
judge should limit his review to the information before the magistrate at the time the decision 
was made to continue confinement and not consider additional facts. United States v. Gaither  
45 M.I. 349, 352 (C.A.A.F. 1996). 

17. R.C.M. 305(i) outlines the procedures for review of pretrial confinement. Subsection (1) 
states, "Review of the adequacy of probable cause to continue pretrial confinement shall be made 
by a neutral and detached officer within 48 hours of imposition of confinement under military 
control." 

18. R.C.M. 305(i)(2) states, "Within 7 days of the imposition of confinement, a neutral and 
detached officer appointed in accordance with regulations prescribed by the Secretary concerned 
shall review the probable cause determination and necessity for continued pretrial confinement," 

19. R.C.M. 305(i)(2)(E) states, "The 7-day revieiving officer shall upon request, and after notice 
to the parties, reconsider the decision to confirm the prisoner based upon any significant 
information not previously considered." 
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20. Air Force Instruction (API) 51-201, Administration of MilitatyJusfice, paragraph 3.2.4 
states, "Within 7 days of the imposition of pretrial confinement under military control, a Pretrial 
Confinement Review Officer (PCRO) must review the probable cause determination and make a 
decision about the necessity for continued pretrial confinement." 

21. API 51-201, paragraph 3.2.4 dictates who may and may not serve as PCROs. It specifically 
states that military magistrates may be appointed as PCROs; however, it also warns that a 
magistrate "should not serve as the PCRO if he or she othenvise acted upon the same case in any 
capacity." 

22. In United States v. Justice, 32 M.J. 599, 601 (A.C.M.R. 1991), the Army Court of Military 
Review held that a magistrate's issuance of a search warrant in the case "did not remove him 
from being neutral and detached for the later review of pretrial confinement in the same case." 

ARGUMENT 

RELEASE FROM CONFINEMENT 

23. R.C.M. 305(j)(I) directs a military.  judge to release an accused from prettial confinement 
only if he finds: (A) The 7-day reviewing officer's decision was an abuse of discretion, and there 
is not sufficient information presented to the military judge justifying continuation of pretrial 
confinement; (13) Information not presented to the 7-day reviewing officer establishes that the 
prisoner should be released; or (C) The provisions of RCM 305(i)(1) or (2) have not been 
complied with and information presented to the military judge does not establish sufficient 
grounds for continued confinement. Absent a finding that one of these situations has occurred, 
the military judge is not to release an accused from pretrial confinement 

24. Subsection (A) of R.C.M. 305(j)(1) does not apply to the case at hand. While the Defense 
raises an issue as to whether the PCRO qualifies as neutral and detached, there is no argument 
that he abused his discretion in evaluating the information presented before him. The only 
argument against the PCRO's discretion lies in the fact that he determined himself to be neutral 
and detached over the objection of the Defense. This objection, however, is addressed more 
readily in subsection (C) of R.C.M. 3050(l), and not here in subsection (A). 

25. Reviewing the PCRO's decision based on the information presented to him at the prc-trial 
confinement hearing, there is simply no abuse of discretion. It is evident that he considered 
whether or not offenses triable by court-martial had been committed; whether or not it was the 
accused who committed the offenses; whether confinement was necessary because it was 
foreseeable the accused would continue to engage in serious criminal misconduct; and whether 
lesser forms of restraint would be adequate (Atch 9). Furthermore, Defense elected not to 
present any evidence at the 7-day hearing, and they do not present any additional information at 
this time that would show a lack of evidence to support the PCRO's decision or show an abuse of 
discretion. 

26. Subsection (B) of R.C.M. 3050)(0 also does not apply to the case at hand. The Defense 
Motion does not raise any new information that was not already presented to the PCRO at the?-
day hearing. The sole argument for release from pretrial confinement raised by the Defense is 
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that the PCRO was not neutral and detached. That argument was raised at the time of the 7-day 
hearing, and is more readily addressed in subsection (C). 

27. The allegation that the PCRO failed to meet the "neutral and detached" standard must be 
addressed pursuant to subsection (C) of R.C.M. 305(j)(1). The Defense argues that because the 
PCRO made the 48-hour probable cause determination, "by definition he was not neutral and 
detached when conducting the 7-day pretrial confinement hearing." However, nowhere in the 
R.C.M., the API, or in case law does it state that an individual who makes the 48-horn probable 
cause determination cannot be the same individual who conducts the 7-day bearing. R.C.M. 
305(0(1) requires that the 48-horn i probable cause determination be made by a "neutral and 
detached officer within 48 hours of imposition of confinement under military control?' R.C.M. 
305(i)(2) then addresses the requirements of the 7-day PCRO. It is clear that the drafters did 
consider some additional requirements for the PCRO of the 7-day hearing that were not required 
of the 481iour hearing because in addition to requiring a neutral and detached officer, R.C.M. 
305(i)(2) also requires that the 7-clay hearing officer must be "appointed in accordance with 
regulations prescribed by the Secretary concerned...." If the drafters intended for the PCRO of 
the 7-day hearing to be a separate individual, then the rule would have stated such. Lt Col 
IIIIMvvas appointed a PCRO on 30 May 2012 in accordance with the rules promulgated by 
the Secretary of the Air Force, and the only role he played in this case was in a quasi-judicial 
setting. At no point did he participate in any of the command's law enforcement function. 

28. R.C.M. 305(j)(1)(C) is also a two prong standard, and both prongs must be met before a 
military judge can order release from pretrial confinement. For the first prong, the judge would 
need to find that the Government did not comply with R.C.M. 305(0(1) or (2). For the second 
prong, the judge would need to find that the information presented "does not establish sufficient 
grounds for continued confinement under subsection (h)(2)(3) of this rule." Even if the Court 
finds that the Government did not comply with R.C.M. 305(i)(1) or (2), an argument which the 
Government does not concede; there is still sufficient grounds for the continued confinement of 
AI C Kelley (Atch 9). Therefore, the second prong of the test is not met, and AlC Kelley should 
remain in confinement. 

29. In United States v. Rexroat, while reviewing whether an officer was neutral and detached, 
the U.S. Court of Military Appeals looked at whether the officer was the formal accuser in the 
case, or whether he made the initial determination to put the accused into confinement in 
accordance with R.C.M. 305(d). Rexroat, 38 M.J. 292, 298 (C.M.A 1993). In determining 
"neutral and detached", the U.S. Navy-Marine Corps Court of Criminal Appeals looked at 
whether the officer is ordinarily a person who is "directly or particularly involved in the 
command's law enforcement function." United States v. Bell, 44 M.J. 677, 680 (1996). Finally, 
the U.S. Coast Guard Court of Criminal Appeals, following the guidance provided in the Rexroat 
case, looked at whether the reviewer was the formal accuser, whether he had taken a personal 
interest in the case, and whether he participated in any prosecutorial capacity, United States v. 
Lipscomb, 38 M.J. 608, 610 (1993), In the case at issue here, the PCRO was not the formal 
accuser, nor did he make the initial determination to put Al C Kelley into confinement. That 
decision was made by Maj 	 (Atch 10), There is 310 evidence to show 
that the PCRO has taken a personal interest in the case, which would disqualify him from acting 
as the PCRO, and he has not been involved at any point in the law enforcement function in this 
case. 
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30. R.C.M. 305(i)(2)(E) specifically gives the 7-day reviewing officer the authority to 
"reconsider the decision to confine the prisoner based upon any significant information not 
previously considered." This shows that even though a reviewing officer receives information at 
one hearing, does not mean that he or she cannot still be neutral and detached at a follow on 
heating. In fact, in United States v. Ji4stice, the Army Court of Military Review held that a 
magistrate's issuance of a search warrant in the case "did not remove him from being neutral and 
detached for the later review of pretrial confinement in the game case." While the opinion comes 
from a sister court, it is nonetheless instructive. 

31. Paragraph 20 of the Defense Motion quotes API 51-201and states that a magistrate should 
not serve as the PCRO if he or she otherwise acted upon the same case in any capacity. 
However, this argument is taken out of context. Paragraph 12.4.1 discusses specifically who 
may and may not be appointed as PCROs. Chaplains, SJA officer personnel, AFOSI and SF 
members, and court-martial convening authorities are not allowed to be PCROs. The next 
sentence says, "Militarymagistrates may also be appointed as PCROs." This is followed by the 
portion of paragraph 3.2.4.1 quoted in theDefense Motion, which states, "Except in unusual 
circumstances, a magistrate should not serve as the PCRO if he or she otherwise acted upon the 
same case in any capacity." This rule is specific to military magistrates, which the PCRO in this 
case is not. Therefore, the caveat does not apply. 

CONCLUSION 

WHEREFORE, the United Stales respectfully requests that this Court deny the defense motion to 
release the accused from pretrial confinement. Furthermore, the United Stales requests that this 
Court find that A IC Kelley was not subject to illegal pretrial punishment. 

Respectfully submitted this 26th  day of October, 2012. 

BRE 	A. JOHNSON, Capt, USAF 
Assistant Trial Counsel 

Attachments: 

1. PCRO Appointment Memo, dated 30 May 2012 — 1 page 
2. Confinement Facility Visitation Sign-In Log —4 pages 
3. Inmate Administrative Segregation Records —2 pages 
4. Inmate Meal Log — 1 page 
S. Lost ID Card Memo, dated 4 Sep 12— 1 page 
6. Holloman AFB Blotter, dated 2 Oct 12 — 10 pages 
7. Civil Engineering Work Orders — a pages 
8. 49 SFS Blotter, dated 4 Oct 12 — 1 page 
9. PCRO Memo, dated 12 Jun 12 —4 pages 
10. Pretrial Confinement Memo, dated 8 Jun 12-3 pages 
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CERTIFICATE OF SERVICE 

I certify that the foregoing motion was served on the military judge and defense counsel on 26 
October 2012 by electronic mail. 

B 	A. JOHNSON, Capt, USAF 
As istant Trial Counsel 
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DEPARTMENT OF THE AIR FORCE 
• 11EADQUARTERS.49TH ?MR (ACC) 
HOLLOM AIR FORCE BASE, NEW MEXICO 

MEMORANDUM FOR LT COI 
• LT COL 
• LT COL, 

FROM: 49 WO/CU 

MAY .6 nil 

• SUBJECT: Appointment as Pretrial Confinement Review Officers 

t Pursuant to Rule for Comts-Martial (RCM) 305(1), as implemented by Air Force hisinaction 
• 51-201, panigruph.3.2.4.1, and ni3; authority as.  the Special Coutt-Martial Convening Authority, . 

you are:hereby appobited as Pretrial Confinement Review Officers (PCRO's) at Holleman Air 
Force:Base, New Mexico,. as follows: 

• IA Co 	 49 CES/C.0 — primary PCRO 
11Col 9 ATICS/CC — alternate PCRO 
IA Col  49 OG/CD — alternate PCRO1 

2. As PCRO's, you are authorized to act on thepretrial confinement of a military member in 
accordance with the proCedure,s in RCM 3050). 

3.. You must be briefed bythe Staff judge Advocate on your duties as PCRO's. Contact 
49 VIG/JA 3/EateryJustice Section at DSH1111111ter arrange this briefing. 

4. This memorandum supersedes all 'previous memoranda, same snhject The above appointments 
willremain it effect until [hedged of rescinded by me, my successor, law, ouregulation. 

. 	_ 	. • 

. • ntivf:..tranerb. 
Mait.aci NAge,  

pAGE I 	OF 	• :__PAGES 

NAGE_ 	OF i/ELIAtillt1 

cc: 
Each Individual 
49 WO/TA (Crieln al) 

grogar (Power for Ante c 
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DEPARTMEMI OF THE AtR FORCE 
49W. Loamy= REAOINESS SguAlA0)4 

HOLladtvm: JUR ORC-2 BASS, Nay t.SD:( CO 

MEMORANDUM FOR 49 FSS 

FRCNI, 49 LASICCF 

SI/SWOT: Lost CAC: A lc Kelley Devin P. FR: 

1, On Or about 1 Sep 12, SFS lost Ale xotws CAC during a DFAC meal order. They conducted a 

detailed search and the CAC is Mill missing. SFS has been briefed on the importance of safeguarding 

AIC Kelley's CAC cant 

2. Any questions, Obese contact me at 572-3133. mia 
I4Sgt, USAF 

hat Scrent, 49th Logistics Reatlinem Situndrott 

GCo6a1 Tower for America 
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Bldg# 35/Confinement Work Orders 

1 	96577 no hot water Start date: 2 Oct 2012 End date: 3 Oct 2012 

2 	#96624 no hot water Start date: 3 Oct 2012 End date: 9 Oct 2012 

3 	#96709 no hot water, new water heater Installed Start date: 5 Oct 2012 End date: 9 Oct 

2012 
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CIVIL ENGINEERING  WORK ORDER  
Work Order: KWRDA 96577 Title: NO HOT WATER 
Facility #: RWRD 00035 	Work Zone: 
Fac Mgr: 

Requestor 
Location: 

Date: 20121002 Time: 1107 
IN CONFINEME SI Code: 	Status: C 

Gen/Senior Qtrs; 
Orgn: 49 SPS 

Orgn: 49 SECURITY 
Oust Code: 403 

ion) 

Phpne #: 

Phone #: 

Service (Work Descrip 
NO HOT WATER IN CONFINEMENT 

EPS Noun 
Type Servicef ROUTINE 
Commie Data: 20121101 

Shops 	Name  
469 	EC UTILITY MAINTE 

EPS TTS: 	 Est Hours: 
DIN Truck #: 

Adjusted Commit Date; 20121101 

Actual Hours Status 
CE 	 7. 	CLOSED 

Work Order Remarks 

Work Order: KWRDA9.6337 NO HOT WATER IN CONFINEMENT 

There atntt any remarkS 
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CIVIL ENGINEERING WORK ORDER 	 Date: 20121003 Time: 1140  
Work Order: KWRDA 9E624 Title: NO HOT WATER WORKING IN C SI Code: 	Status: C 
Facility *: KtRD 00035 	Work Zone: 	Gan/Senior Otte: 
Fac Mgr: 	 Phone #: 	 Orgn: 49 BPS 

Requestor: SSGT 
LoCation: 

Phone #: 	 Orgn: 49 SECURITY 
Cust Code: 403 

Service (Work Descriu on)  
NO HOT WATER WORKING IN CONFINEMENT AREA 

BPS Noun: 
Type Service: ROUTINE 
Commit Date: 20121102 

EPS TT S 	 Eat Hours: 
D7N Truck #: 

Adjusted Commit Date: 20121102 

Shops. 	Name  
469 	EC UTILITY MAINTENANCE 
491 	WW HVAC SHOP 

_AetUal Hours Status 
9.0 CLOSED 
14.5 CLOSED 

Work Order Remarks 

Work Ode KWRDA96624 NO HOT WATER WORKING- N CONFIN 

ReMatkS entered by: M111. CEOSC 	User ID: DOE 
0-3 0CT12 PER SGT 	TRANSFER WORK 	TO UTILITIES SHOP 

*4. End of Remarks ** 
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DEPARTMENT-  OF THE AIR FORCE. 
HCADQUARTERS 49111 WING (ACC) 

HOLLOMMI AR FORCE EASE, NEW memo 

12 Jun 12 

hiEMORANDILM FOR 49 WGIOe 

FROM: PRETRIAL CONEIN13MEN'T REVIEW OFFICER (Lt Col 

SUBJECT: Pretrial Confinement Review— Ale Devitt P. Kelley, 49 LRS 

1. PRBLIMINARY1VIATTERS. Pursuant to AFI 51-201, AdinfolstratIon of Military Justice,' 
Chapter 3; Section 313, and RCM 305,1 was appointed pretrial confinement review officer on 30 
May 12 by Co 	 49 WG/ee. The ease of the above named confinee was 
referred to me on Ii Jun 	o open AFB, NM. At tlae beginning of tholoaring, I advised 
the accused of his Article 31 rights, lights to counsel, and rights to make a statement and present 
evidence at the hearing. 

2. OFFENSES ALLEOED. A1C Devin P. Kelley is alleged to have committed the following 
offense(s): 

• 
L Absence without leave in Violation of Article 86, 13CMJ, in that he fled the Peak 

Behavioral Health Services Witty in Santa Teresa, NM without authorization on 7 Jun 12 and 
- was apprehended by authorities in Texas on 8 Jun 12. Documentation of his flight from staff at 
the fat:F.14i is attached to this report. 

b. Assault on a child in violation of Article 128, UCMJ, in that Ale Kelley provided a 
videotaped confession, of which a transcript is attached, to repeatedly striking his rams stepson, 

bile at Holloman APB between Apr— Jun 11, causing the child tosoftie' r physical 
es including a subdural hematom a and broken clavicle. Documentation of the child's 

injuries is attached to this report. 

o. Aggavated assault in violation Of Ardole 128,11CMJ, in that AIC Kelley's spouse, 
Ms. Tessa Kelley, provided a sworn statement that on 23 Apr 12, Al C Kelley became angry with 
her while ill a vehicle between Alamogordo, NM and El Paso, TX, placed a handgun against her 
temple, and asked her if she wanted to die?" or words to that effect. This statement is attached 
to this report. 

• d. Communicating threats in violation of Article 134, ucms, in that Ale Kelley's 
spouse, Mrs. TeSSEI. Kelley, provided a sworn statement that he had threatened to kill he, 
members of ho family, and members of bis squadron, the 49 LRS. This statement is attached to 
this report. 

• 
3. ENTRY INTO CONFINEMENT. The C,011fi flea  was placed into pretrial confinement at 49th 
Security F o Ives Squadron, Bldg 35 on 8 Jun 12, pursuant to the order of Maj 

49 LRS/CC. The DD Form 2707, Pcmfmement Order, is attached to this report. 

Global Power far America 
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4. DEFENSE PARTICIPATION. MC Kelley and his counsel, Capt Mark Rosenow, were 
present during the heisting. The Goof nee and counsel did not wish to present evidence at the 

hearing. 

5. EVIDENCE, The evidence presented during the hearing included the following 

a. Appointment as Pretrial Confinement Review Offiner Memorandum, dated 30 May 
12, 1 page 

b. DD Form 2707, Confinement Order, dated 8 Jun 12,1 page 

c. AB AIT 444, Advisement of Rights Upon Pretrial Confinement, dated 11 Jun 12, I 
page 

d, • Probable Cause Dctcrmthation Memorandum with Attachments, dated 10 Jun12, 48 

PFEets 
• 

c.  Photocopy and Pictures of Items Seized from Aid Kelley at the Time of his 
Apprehension on 8 Jun 12, 11 pages 

f 	Statement from 	 2 pages 

g. Providence 	Hospital, Discharge Summary mid Nistoty and Physical of.. 
atec114 Jul 12, 5 pages 	' 

6. FINDINGS: After considering the attached evidence, 140 find probable cause to believe the 
confinee committed the offenses for which ho is held. k addition, I do End continued pretrial 
confinement is required under the criteria set forth under RCM 305(10(2)(B) for the following 

reasons: 

a, 	I believe offenses triable by court- 	al, specifically those listed in pare, 2a. —2d. 
above, have been committed, The evlAanea presented during the hearing clearly 
indicates that the minor child, 	was rmbjected to physical abuse. The 
evidence also indicates that that Mrs. Tessa Kelley was assaulted by a -weapon being  
placed against her head and that Ale Kelley had threatened her on other occasions. 
Finally, the evidence establishes that AI C Kelley left the Peak Behavioral Health 
Services facility, his place of duty, without authorization. 

b. I believe Al C Kelley committed the offenses listed above in paragraph 2. My 
conclusion cif this point is based on the evidence yiented at the hearing. The 
medical evidence presented establishes tha 	was physically mimed and 
the transcript of AlC Kelley's coition sliongly suggests AIC Kelley's culpability 
for those injuries. Mrs. Kelley's bM1V0111 statement that Al C Kelley assaulted her with 
a han tlgun is supported by the sworn statement of Mrs. Kelley's mother that she 
observed Al C Kelley with a handgun shortly thereafter. Mr3, Kelley's sweats 
• statement also substantiates Ale Kelley's threats againsthor. her faiJy members, 
and members of his squadron. Finally, the statement of 	 nd the 
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doeumenti seized from his person when he was apprehended by local pollee indicate 
that Ale Kelley absented himself from the Peak without authorization. 

c, 	Confinement is necessary because it is foreseeable that: 

The confine° will not appear at trial, pretrial hearing, or investigation, is 
evidenced by his actions in fleeing from the Peak. This determination is also 
supported by his earlier flight to San Antonio, TX, as documented in the 49 
LitsWee's memorandum and the memorandum of MSgtilliafter big-
bonfe,ssion to child Ouse was aimed over to AFOSI. 

2, The confinee will engage in serious criminal misconduct; this is evidenced by his 
attempt to purchase a weapon while at the Peak as well as fho nummous 
threatening statements he has made to his wife and others, 

ch Less 'severe forms of restraint me insdemmte as assessed below. 

7, CONSIDERATION OF LI3S8E11. FORMS OF RESTRAINT. I have carefully considered 

. such lesser forms of restraint and find thorn te be inadequate. I have carefully considered all the 

facts as presented during the hekdng and written statements which chronicle Ale Kelley's 
actions. The confince has demonstrated by his actions that less seven) forms of restraint are 

inadequate, Confiners deliberately fled the Peak despite la:owing that he was not authorised to 
leave. Based on the evidence presented it appears ha had planned this flight and did not intend 

to alum voluntarily, Them is no reason to believehe would obey any Sets to be restricted to 

baSer Additionally, restriction to base Or restrictionto a dormitory room would not provide 

• sufficient mitigation measures to ensure he will not engage in mote misconduct or That this 

• would prevent him front again attempting to flea. Furthermore, Al C Kelley' s atternpt to 

purchase a handgun preceded his flight by a matter of hours. This strongly indicates the 

likelihood of serious criminal misconduct associated with his fliglat. Leaser forms of esstratat are 

wholly inadequate tts prevent the eonfinee from continuing to engage in serious criminal 
misdonduct or to ensure he will be present at future proceedings. 

S. OTHER MAITERS. Defense counsel argued that I, as the PeRO, might tot be a, neutral and 

detached of-iambmanse I had previously administered the 48 hour probable Cause 

detelminatiom AIMS disarming the issue with c4unsel. I found no reason that I could not act as 

the ICRO in both reviews. Upon examination ofthe applicable law and regulations and 

consultation with the Staff Judge Advocate, I saw no reason why I should be disqualified hum 
serving as the PCRO, I was confident that I was able, and was in fact, making this determination 

independent of the determination I made at the 48 hour point. Additional evidence was produced 

during the hearing and I fully considered such evidence in arriving at my dotermhiation, Defense 

counsel's argument is outlined in Attachment 8. 

. 	• 
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12 Col, USAF 
Dep& Commander, 49th Operations Croup 
Pretrial Confinement Review Officer 

. 	. 
9, DECISIONl. In accordance with the abote findings, Al C Kelley will be continucdin pretrial 
confine:1mM pending trial. 

Attachments: 
1, Appointment as Pretrial Confinement Review Oleficee Memorandum, dated 30 May 

12, 1 page 
2. DD.Form. 2707, Confinement Order, dated 8 Jun 12, 1 page 
3. AF EMT 444, Advisement of Rights Upon Pretrial Confinement, dated 11 Jun 12, 1 

Page 
4. Probable Cause Determination Memorandum with Attachments, dated 10 Jun 12,48 

Pages 
5. Photocopy and Pictures of Reins Seized from Ale Kelley at the Time of his 

Apprehension en 8 Jun 12 11 pages 
6. Statement & 	 2  Pages. 
7, Providence Memo& Hospital, Discharge Summary and 1-listory and Physical din 

dated 14 Jul 12, 5 pages 
8. Objections for Piet:dal Confinement Review officer from Defense Counsel dated 11 

Jun 12, 
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DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS 49TH WING (ACC) 

HOLLOMAN AIR FORCE BASE, NEW MEXICO 

8c4.14 va_ 

MEMORANDUM FOR 49 WG/JA 
49 WG/CC 
PCRO 
IN TURN 

FROM: 49 LRS/CC 

SUBJECT: Pretrial Confinement of Al C Davin P. Kelley, 49 LRS 

I. In accordance with RCM 305 (h)(2), I approve the continued pretrial confinement o 
Al C 13evin P. Kelley, 49 Logistics Readiness Squadron (LRS). 

2. Background Information: 

a. Personal Data: 

(1) Age: 21 
(2) AFSC: 2T031 
(3) Total Service to Date: 2 Years 5 Months 
(4) DEROS: 4 Jan 2016 
(5) Marital Status: Married 
(6) Number of Children: None (member has a stepchild) 

b. Prior Disciplinary Action: Letter of Reprimand, dtd 17 April 2012 

3. I conclude the requirements for pretrial confinement in RCM 30500(2)M are met. First,! 
have reasonable grounds to believe the following offenses triable by court-martial were 
committed and the confinee committed them: 

Article 	 Date of Offense 	Description of Offense 
a. 86 	 7 June 2012 	 Absence Without leave 
b. 128 	 9 June 2011 	 Assault on a child 
0.134 	 23 April 2012 	 Commtmicating a tireat 
d134 	 23 April 2012 	 Assault 

Second, I have reasonable grounds to believe continued pretrial confinement is necessaty 
because it is foreseeable that the confinee will not appear at trial, and/or will engage in serious 
criminal misconduct if confinement is not continued. Finally, I have reasonable grounds to 
believe less severe forms of restraint are inadequate. 

4. Specific reasons supporting my conclusions that the requirements fox continued prettial 	. 
confinement in RCM 305(h)(2)(B) arc met include the following. In June 2011, the member's 

Global Tower TorAmerica 
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tepchild was taken to the emergency room betause he had been vomiting and had 
previously had a seizure. The child was observed with a bruise to the cheek and ear. Further g-
rays revealed a broken clavicle and snbdural hematoma. Medical professionals also later 
discovered an older hematoma that had healed. Medical professionals notified authorities of 
suspected child abuse. The NM Children, Youth and Families Departrae.nt (CYFD) was notified 
as well as law enforcement. CYFD removed the child from the home and placed Hirt  in foster 
care. Thereafter, Al C Kelley's wife, Tessa Kelley, imade allegations that he had abused her 
verbally and physically. On 23 April 2012, while driving to El Paso, TX to pick Ilia fainily. 
member from the airport, Ale Kelley took his gun out of his holster and held it against her 
temple, stating "do you want to die?" Tessa Kelley pushed the gun away and then he placed it in 
his mouth. According to Tessa Kelley, he said he would kill her if she told anyone. He carried 
the gun strapped to his hip for the remainder of the day as verified by Tessa Kelley's mother. On 
27 April 2012, her mother contacted the unit concerned for the physical and emotional fety of 
her daughter after visiting for a few days. Al C Kelly then posted on Faccbook that "This hurts 
and is going to be so bard and scary. But it must be done. I'm tired of hurting, myself and 
others. Maybe this is my last chance to redeem myself for what I've done. I'm sorry." Then, on 
27 April 2012, Al C Kelley confessed in a self-made video to the assault that occurred regarding 
his stepchild and gave away some of his possessions. Following submission of the video 
confession to Air Force Office of Special Investigations (AFOSI), on 29 April 1012 (a Sunday) 
A1C Kelley drove to San Antonio. motorcycle when scheduled for duty and a State 
Court appointment relating tr 	 t 0900 the next day. The first 
sergeant was contacted by Al C Kelley's father, who transported Al C Kelley hack to . 
Alamogordo, NM where he was' admitted to inpatient mental health care at The Peak late on 29 
April 2012. .. 

5. Furthermore, investigation revealed that while receiving inpatient mental health care, the 
member made several threatening statements that if he were picked up by Security Forces that he 
would go for their guns. ,These statements and other concerning behaviors resulted in his 
remaining in the mental health facility even though he expressed a desire to be released, 
Additionally, on 7 Jun.2012 Al C Kelley contacted the Holkiman APT Base Exchange and 
entered into an agreement to purchase a 9inm handgun. Later the same night, Al C Kelley 
climbed a fence and left the mental health facility without authorization. He was located and 
physically apprehended at a bus station in El Paso, TX. An examination of the computer he had 
been using at the facility revealed that Al C Kelley had searched for a map to the bus station 
where he was subsequently apprehended, as well as conducted research on the purchase of 
weapons and body mmor. The attached documents and information provided to rue by AFOSI 
and 49th Security Forces Squadron support these conclusions 

6. The course of Conduct by Al C Kelley leads me to conclude that he will continue to engage in 
serious criminal conduct if not confined. He pointed a gun at his wife and then himself; carried a 
weapon openly on his person; confessed to injuring his stepchild, and then fled the area by 
driving to San Antonio, TX. But for the intervention by his father, I'm convinced that he would 
have been AWOL and would not have returned on his own accord to Holloman MB. After 
learning that he might be released from the mental health facility, he deliberately planned to 
obtain another gun (the other gun having been taken away front him) and body armor after 
making threats to kill his wife and threats to try to take away the guns of any security forces 
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members. I am convinced that he is dangerous and likely to harm someone if released. I further 
believe that he is a flight risk. He fled to San Antonio, TX after turning over his confession to 
harming his stepchild, thus demonstrating that he is not likely to be present at any future hearings 
regarding his case. Furthermore, when he was informed that he might be released from the 
mental health facility and placed into pretrial confinement or other restrictions, he escaped from 
the mental health facility by jumping a fence late at night after making arrangements to purchase 
a handgun. 

• 
7. I &so conclude that lesser forms of restraint are not adequate to ensure he will not continue to 
engage in serious criminal conduct or to ensure his presence at future hearings. His behavior in 
fleeing from authority and tying to purchase weapons leads me to conclude that he will not obey 
an Order to be restricted to base and that such an order would be insufficient to prevent hint from 
continuing to commit serious misconduct, such as banning someone in his squadron or his wife 
who lives on base. 

Ma], USAF 
Commander, 49th Logistics Readiness Squadron 

Attachments: 
1. DD Form 2707, Confinement Order, dtd 8 Jun 12 (1 pg) 
2. Transcript of Video Recording, Al C Kelley, undated (12 pgs) 
3. AF RAT 1168, Tessa K. Kelley, dtd 24 Jun 11, (2 pgs) 
4. AF MAT 1168, Tessa K. Kelley, dtd 3 May 12 (4 pgs) 
5. AF IMT 1168, 	 ltd 1 May 12 (3 pgs) 

7. Memorandum for Record, MS 	 dtd 16 May 12 (1 pg) 
6. 49 SFS Report of Investigation, dtil 6 Mar 12(15 pgs) 

8. Base Exchange Firearm Order Form, dtd 7 km 12, (2 pgs) 
9. AF IMT 1168, 	 td 6 Jun 12 (2 pgs) 
10. AF 1MT 1168 	 dtd 6 Jun 12 (2 pgs) 
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UNFAVORABLE [NEL 	alATION FILE ACTION Erbis I 	way be used to rope'! more than one action.  

hen fited in) FOR OFFICIAL USE ONLY. CONTAINS PERSONAL DATA [HAI MUST BE PROTECTED UNDER THE PRIVACY ACT OF 1974 AND 	32 

I-NAME (Las1 Fir 	Middle 

Kelley, Devitt P. 

P Rank 

A IC 

3. SSN 	4. ORGANIZATION 

49 LRS 

NOTE: 	Complete Section HI and return this IMil to The command r whhrn three (3) vorkdays of receipt. For Non-Plended Adore Duly (EAD) Reservists: The 
individual has 30 calendar days horn the date of receipt of the certified letter to rely n his IMT. 

INTENDEDI. 	UIF/CONTROL ROSTER ACTION OF THE COMMANDER 

l I 	I intend to establish a I 111- and place the attached document(s) in that Ulf. 

r I 	, intend to add the attached document(s) in your existing UIF . 

X I inland to place you on the control roster based on the following rationale. Of respired. use Renlarhs section an page 2) 

LOR 20 March 2012 

II. SIGNATURE OF THE COMMANDER 

I have reviewed the career sanctions listed on page 2 of Ms NT associated with placement on the control roster, if appficable. 	I have also made the individual 

aware of these sanctions 	(I is( any allarnmants In The Remarks section on pagan.) 

5. NAME AND GRADE 
It Col 

Commander 

6 cInWATIIRE 7. DATE 

20 Mar 2012 

8. ATTACHMENTS 

LOR 20 March 2012 

111. ACKNOWLEDGMENT OF THE MEMBER 	Return lo Commcndorwiliifi 3 workdays.) 

Receipt acknowledged on 	20 Mar 20,12 	Mate) 	I have read the Information on the reverse about the UlE/conlrol roster. 1 	Mintend do not intend to 

provide information I 	odd like considered before a final decision is made. 

9. SIGNATURE 	......._....) 	 - 

IV. ACTION OF THE COMMANDER 

fl 	I have decided to establish a UIF and file the document(s) in the UM 

Ei I have decided lo place the documenl(s) in your existing Ulf. 

I I 	I have decided not lo place the Information referred M you (Section I) in the 1.11F. Instead I have 	1 

L _i placed it in your unit a ssIgned personnel information file (All 36-2608. Military Personnel Records 

Idoatroycd it 	Li returned it to the originator 

System). 

L.  j 	I have decided to remove the togoodno document(s) From your UIF. Specify docomengs) to be removed. 	(if required. use Remarks seclion On page 2.) 

I
-1 	I have decided NOT to place you on We control roster 

X I have deckled to place you on the control roster. OPRIEPR [ jwill 	vall not be prepared 	(See ARI 36-2406, Officer end Engsted Eve() !ionSystems)  

Li I have dedded to remove you from the control roster early. An OPRIEPR 	7 „,n 1 	L will not Le prepared 	(Soo AF I 39-2O8). 

V. SIGNATURE OF THE COMMANDER (List any aItacl,ments in the Remarks seclion On page 

10. NAME AND GRADE 
Lt Col 

Commander 

11. SIGNATU E 2. DA TE 

.22 fr•tAv-i 

VI. DP OR DPM RECOMMENDATION TO THE COMMANDER 

Request you consider (It required. use Remarks section on page 2.) 

13- AME AND GRADE 4_ SIGNATURE 16. ORGNIOFF SYMBL 18. DATE 

AS IMT 1058, 20060301, V1 
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LINFk 	ARABLE INFORMATION FILE ACTION (Comb 	m) 

UNFAVORABLE INFORMATION FILE OVERVIEW 

1. This notice will be placed in your UIF moo/ding to AN 36-290/. 	Unfavorable Informal/on (1.11£) Program 
a Placing the attached decomei-KM in your (111- still not preclude initiation of other administrative action(s). 
3. If it is decided this information is placed in an existing UIF, this may cause the UIF to be retained for a longer period. UIF disposition instructions am contained 

In AFI 36-2907. 
4. If Mere is more than one document in your UM, all documents are retained in the file based on the document with the latest drsposilion date. 
5. Your commander for enlisted personneT)Ming commander or issuing authority (for officer personnel) is authorized to remove this UIF and/or document(s) early. 

NOTICE OF CONTROL ROSTER ACTION OVERVIEW 

1. This notice will be placed in your flIF according to AFI 36-2o1. 
2. Being placed on the control roster will not preclude initiation of other administrative action(s). 
3. If you currently have an existing UIF, being placed on I he control roster may cause the LIIF In ho retained fof a longer period. UM disposition instructions are 

contained in AR 36-2907. 
4. Al/ documents in the VIE are retained in the file based on the document with the MMsi disposition date. 
5. A performance report may be directed by your commenter in coo:unction wgh your placement on or remove,  from the control roster, or both (AFI 36-2406). 

6. (ENLISTED PERSONNEL ONLY} 	You will be ineligible or reenlistment while you are on be Control roster. Upon completion of the control roster, your eligibility 
may be restored only if no other incligibliy conditions exist. 	If you do not have sufficient service retainability to complete the control roster observation period, you 
may apply for an extension of enlistment. Additionally, if you have applied for or receive an approved Career Job Reservation (CJR) or Selective Reenlistment 
Bonus (SRB) authorization, it will be canceled as a result of your being placed on the conlroi roster (API 30-2606, 	Reenlistment In the United Slates Air Force.) 

7. (ENLISTED PERSONNEL ONLY). If you are serving in the grade of airman basic through airman first class, you will be Ineligible for promotion while you are on 
the control roster. If you are in the grade of senior airman through senior master sergeant and you are Co the control roster on or after the promotion 
eligibility cutoff date you will be ineligible for promotion consideration that cycle. If your name Is on a promotion selection list, if will be removed and the 
projected promotion canceled. (AFI 36-2502, Altman Promotion Program ) 

8, Your commander (for enlisted perscnnelptering commander or issuing authoOty (for officer personnel) Is authorized to remove this UIF and/or document(s) early. 

REMARKS (COnliaue front front 01(141'. as necessary) 

AF IMT 1058, 20060301, V1 
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DEPARTMENT Or ME, AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

United States 

V. 

A lC Devin P. Kelley 
49th Logistics Readiness Squadron (ACC) 

	
4 November 2012 

Holloman Air Force Base, New Mexico 

COMES NOW A IC Devin P. Kelley, by and through his counsel, and respectfully requests, 

FACTS 

1. On 27 August 2012, charges were referred to this court-martial. Attachment I. Specification 2 

of the Charge alleges Al C Devin P. Kelley committed assault upon 	 a child 

under the age of 16 years, by striking him on the head and body with a force likely to produce 

death or grievous bodily harm under Article 128, Uniform Code of Military Justice (U.C.M.J.). 

Specification 3 is a lesser included offense to Specification 2. Id. Specifications 1,4, and 5 of the 

Charge, as well as Specifications 1 and 2 of the Additional Charge, allege battery and assault 

committed upon Tessa K. Kelley under Article 128, U.C.M.J. Id Tessa Kelley is the mother of 
AlC Kelley and Tessa Kelley were married during the charged time period. 

AI C Kelley was 	 tep-father. The evidence in the case includes medical records 

showing 	 injuries, the source of which is at issue. 

Attachment 2. 

Appellate Exhibit__ 
Page rof 8 
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3. Similarly, the defense's request for evidence sought "[a]ny evidence in the government's 
possession that may reasonably tend to: a. Negate AlC Kelley's guilt; b. Mitigate the degree of 

the charged offense(s); ore, Reduce A IC Kelley's punishment. See R.C.M. 701(a)(6)." Id. 

4. On I August .201 2, Capt Danko Princip, Capt Mark Rosenow, and SSgt 
interviewed Tessa Kelley in Alamogordo, New Mexico, During the interview, Tessa Kelley 

5. On 2 August 2012, an Article 32 hearing in the present case w s conducted. Tessa Kelley 

testified under oath and stated that she had not caused injuries to 	 Attachment 3. 

6. On I November 2012, the government provided a continuing discovery response identifying 

the agent notes from an interview of 
	

aunt of Tessa Kelley and current guardian 

The 

government had previously provided this statement to defense, Attachment 4. 

BURDEN 

9. The burden of persuasion in this matter rests with the defense. R.C.M.905(e)(2)(A). The 

burden of proof is a preponderance of the evidence. R.C.M, 905(c)(1). 

I A W 

10. Article 46, U.C.M.I., demands that the "trial counsel, the defense counsel, and the court-

martial shall have equal opportunity to obtain witnesses and other evidence., .." See also R.C.M. 

703. 

b S ecial A en 	 ontainin the following statement: 

Page 2 of 8 
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13. Trial counsel has a duty to protect the accused's right to discover the material required to be 
disclosed by the discoveiry rules. See United States v. Dancy, 38 M.S. I, S (C.M.A. 1993); see 
also United States v. Green, 37 M.J. 88 (C.M.A. 1993). Pursuant to the ruling in Brady v. 
Maryland, 373 U.S. 83 (1963), the government has an independent obligation to disclose 
evidence favorable to the defense. That includes not only exculpatory evidence but also evidence 
that might be used to impeach government witnesses. Id. Impeachment evidence may include 
specific instances of conduct of a witness indicative of credibility or character for truthfulness, 
prior inconsistent statements, or information which suggests bias, prejudice, or motive to 
misrepresent. M.R.E. 608(b), M.R.E. 608(c). 

14. In United States v. Reece, 25 M.J. 93, (C.M.A. 1987), the Court of Military Appeals held 
that the only restrictions placed on the liberal discovery of documentary evidence by the accused 
are that the evidence must be relevant and necessary to the subject matter of the inquiry. Id The 
Court found that in a case with no eyewitnesses, the credibility of alleged victims was a key 
issue, requiring the discovery of evidence probative on the issue of credibility. Id at 95. 'Elie 
court set aside a conviction for carnal knowledge and committing lascivious acts on females 
under 16 years of age when the military judge failed, at a minimum, to order in camera 
production of documents requested by the defense so that the defense could determine if the 
records contained information that may be relevant to cross-examination or impeachment of the 
alleged victims. Id. At trial the defense established that the key issue was the credibility of the 
two victims. Id. The court found that the military judge abused his discretion based on the "low 
threshold" test for relevance and the liberal discovery provisions encapsulated in M.R.E. 401 and 
R.C.M. 703. Id. The court specifically recognized the handicap defense counsel has in showing 
relevance when they have been denied all access to the records. Id. 

15. Consistent with these principles, the Court of Appeals for the Armed Forces in United States 
v. Roberts, 59 Mi. 323, 325 (C.A.A.F. 2004) stated: 

The right of an accused to obtain favorable evidence is established in Article 46, 
UCMJ, 10 U.S.C. § 846 (2000). This statute is implemented in R.C.M. 701 which 
details the liberal discovery practice in courts-martial. Rule for Courts-Martial 
701 sets forth the rights and corresponding obligations of the parties to a court-
martial. Of particular importance in this case are the government's duties 
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concerning disclosure of information requested by the defense which is "material 
to the preparation of the defense..." R.C.M. 701(a)(2)(A). 

Discovery practice under Article 46 and R.C.M. 701 "promote[s] full discovery... 
eliminates 'gamesmanship' from the discovery process" and is "quite liberal...." 
Providing broad discovery at an early stage reduces pretrial motions practice and 

surprise and delay at trial.' Manual for Courts-Martial, United States (2012 ed.), 

Analysis or Rules for Courts-Martial A2I-32. The military rules pertaining to 
discovery focus on equal access to evidence to aid the preparation of the defense 
and enhance the orderly administration of military justice. To this end, the 
discovery practice is not focused solely upon evidence known to be admissible at 

trial. See United States v. Stone, 40 M.J. 420, 422 (C.M.A. 1994) (citing United 
States v. Lloyd, 992 Fld 348, 351 (D.C. Cir. 1993)). The parties to a court-

martial should evaluate pretrial discovery and disclosure issues in light of this 

liberal mandate. 

16. Likewise, the Court of Appeals for the Armed Forces stated in United Slates v. Jackson, 59 

M.J. 330, 333-334 (C.A.A.F. 2004): 

Discover),  in the inilitary justice system, which is broader than in federal civilian 
criminal proceedings, is designed to eliminate pretrial "gamesmanship," reduce 
the amount of pretrial motions practice, and reduce the potential for "surprise and 

delay at trial." Manual for Courts-Martial, United States (2012 ed.), Analysis of 

the Military Rules of Evidence A21-32. 

Discovery is not limited to matters within the scope of trial counsel's personal 
knowledge. "[T]he individual prosecutor has a duty to learn of any favorable 

evidence known to others acting on the government's behalf." United States v. 
Mahoney, 58 M.J. 346, 348 (C.A.A.F. 2003) (quoting Strickler v. Greene, 527 

US. 263, 281 (1999)). "Trial counsel must exercise due diligence in discovering 
[favorable evidence] not only in his possession but also in the possession... of 
other 'military authorities' and make them available for inspection." United States 
v. Simmons, 38 M.J. 376, 381 (C.M.A. 1993). "[T]he parameters of the review 
that must be undertaken outside the prosecutor's own files will depend in any 
particular case on the relationship of the other governmental entity to the 
prosecution and the nature of the defense discovery request." Williams, 50 Mi. at 

441. The parties bear a "felontinuing duty to disclose" responsive evidence or - 

material. R.C.M. 701(d). 

17. The eases cited above firmly establish liberal discovery principles in the military that have 
been longstanding, widely accepted and are not meant to be circumvented. These most recent 
cases are progeny born from seminal eases dating back through the years. In United States 1). 
Pomarleau, 57 M.J. 351, 359 (C.A.A.F. 2002), C.A.A.F. stated: 

The foundation for military discovery practice is Article 46, UCMJ, 10 USC § 
846, which provides that "[t]he trial counsel, the defense counsel, and the court-
martial shall have equal opportunity to obtain witnesses and other evidence in 
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accordance with such regulations as the President may prescribe." As we 
observed in United States v. Williams, 50 Mi. 436, 439 (1999), "The military 
justice system has been a leader with respect to open discovery...."See United 
States v. Enloe, 15 U.S.C.M.A. 256, 258, 35 C.M.R, 228, 230 (1965) 
(congressional intent to provide a military accused with a broader right of 
discovery than civilian defendants); Drafters' Analysis of R.C.M. 701, Manual, 
supra at A21-32. The Analysis notes that broad discovery is "essential to the 
administration of military justice," adding: 

liBlecause assembling the military judge, counsel, members, 
accused, and witnesses is frequently costly and time-consuming, 
clarification or resolution of matters before trial is essential. Id 

R.C.M. 701 implements the discovery aspects of Article 46. According to the 
Analysis, "[Ube rule is intended to promote full discovery to the maximum extent 
possible consistent with legitimate needs for nondisclosure.., and to eliminate 
'gamesmanship from the discovery process." Id. 

18. In United States v. Figueroa, 55 M.J. 525, 528 (A.F.C.C.A. 2001), the Air Force Appellate 
Court stated: 

R.C.M. 70I(a)(2) places upon the trial counsel the duty of finding discoverable 
information. "[The individual prosecutor has a duty to learn of any favorable 
evidence known to the others acting on the government's behalf in the case, 
including the police." Kyles v. Whitley, 514 U.S. 419, 437 (1995). The scope of 
the trial counsel's inquiry, beyond his or her own files, depends upon the nature of 
the request and the trial counsel's relationship to the holder of the information. 
United Stales v. Williams, 50 Mi. 436, 441 (1999). 

It is arguable that, where an accused makes a specific request for information and 
the government provides an incomplete response, the defense is doubly 
prejudiced, so that a higher standard of review is appropriate. United States v. 
Hart, 29 M.J. 407 (C.M.A.1990); United States v. Eshalomi, 23 M.J. 12 
(C.M.A.1986). An incomplete response not only deprives the accused of certain 
information but may also have the effect of representing to the defense that the 
evidence does not exist, perhaps causing the defense to abandon lines of 
investigation or trial strategies it might otherwise have pursued.... 

19. Finally, in United States v. Dancy, 38 M.J. 1, 5 (C.M.A. 1993), the Court of Military 
Appeals stated: 

This case illustrates the unfortunate consequences of a trial counsel's disregard 
for the discovery rights of an accused. Trial counsel's gamesmanship resulted in 
disruption and delay of the legal proceedings that Mil.R.Evid. 304(d)(I), Manual 
for Courts-Martial, United States, 1984, was designed to prevent... 
Discovery rules are intended to eliminate such "gamesmanship!' See generally 
Standard 11-1.1, ABA Standards for Criminal Justice: Discovery and Procedure 
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Before Trial at 11.7 and at 11.3S n.6a (1986); Drafters' Analysis of R.C.M. 701, 
Manual, supra at A21-29. See also United Slates v. Hughes, 28 M.J. 391 (CMA 
1989), and United Slates v. Hines, 23 M.J. 125 (CMA 1986) (rejecting 
gamesmanship by the defense in other contexts). The military judge's chastising 
the trial counsel on the record for failing to disclose the evidence here was 
appropriate. United Slates v. Gomez, 603 F.2d 147 (10th Cir.1979) (reports 
federal judge's similar response to a prosecutor's failure to properly disclose 
evidence). 

In the area of discovery, military law has been preeminent, providing broader 
discovery than is granted to most civilian defendants and zealously guarding the 
right of an accused to prepare his case by openly disclosing the Government's 
evidence. As broad discovery contributes substantially to the truth-finding process 
and is a substantial legal right of an accused, trial counsel had the duty to protect 
appellant's right to discover the material required to be disclosed by M.R.E. 
304(d)(1). See United Stales v. Gwen, 37 M.J. 88 (C.M.A. 1993); Hulled Slates v. 
Callara, supra; Rule 3.4(d), ARA Model Rules of Professional Conduct (1989); 
Standards 3-1.1(c) and 3-3.11(6), ABA Standards for Criminal Justice: The 
Prosecution Function at 3.6 and 3.62 (1986); Drafters' Analysis of RUM. 701, 
Manual, supret at A2 1-29. 

ARGUMENT 

20. The cause of 
	

injuries is one of the main issues in the present ease. Both 
Al C Kelley and Tessa Kelley had access to the child and Ale Kelley is currently charged with 
ausin the inftiries. 

a statement negates 
Al C Kelley's guilt, or at the very least mitigates the degree of the charged offenses, and is 
quintessentially the type of evidence that is constitutionally required pursuant to M.R.E. 
513(d)(8). It is also evidence of child abuse, an exception to the privilege pursuant to 
M.R.E. 513(d)(2). 

21.  

A IC Kelley has a constitutional right to confront his accuser with potentially 
inconsistent statements.  
and MC Kelle 'should be sermitted to conducta iorou cross-examination o 
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23. To that end, the defense requests the military judge order the production of the complete 
records and communications relevant to this motion,' review them in camera and discover all 

rtions related to the allegations against A IC Kelleyas well as any evidence indicative of 

24. Depending on what communications are ultimately discovered, the defense may seek to 
admit that evidence in either findings or any sentencing proceeding. 

RELIEF REQUESTED 

Respectfully submitted, this the 4th day of November 2012. 

l2P 
DANKO PRINCIP, Capt, USAF 
Defense Counsel 

5 Attachments: 
1. DD Form 458, dated 27 August 2012(5 pp.) 
2. Request for Discovery of Evidence, dated 17 June 2012(8 pp.) 
3. Summarized Article 32 Testimony of Tessa K. Kelley, dated 8 August 2012(4 pp.) 
4. Government Continuing Discovery Response w/ Atch, dated 1 November 2012(4 pp.) 
5. Email from Capt Matthew J. Neil, dated 2 November 2012(3 pp.) 
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0 

CERTIFICATE OF SERVICE 

I hereby certify that I caused the ahoy 
o be served on the military judge and trial counsel Ina e-mail on 4 November 

2012. 

DANKO PRINCIP, Capt, USAF 
Defense Counsel 
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CHARGE SHEET 

I, PERMS/S. DATA 
I. NMI E OP ACCUSED gam (k6 AO) 	 11101612.63N 
It8LLRY, DEAN P. 

S. GRADE OR RANK 
Attrition ITIrs1 Class 

r  PAY GRADS 
Ea 

6. UNIT OR OROANITATION 
49TH LOGISTICS READINESS SQUADRON (ACC) 
HOLLOMAN AVE, NEW MEXICO 88330 

G. CURRENT SeRVICE 
U:1141TIAL DATE 

5 January 2010 

le. TERM 
6 your 

T. PAY PER (ADRIA et NADIRS Or RESTRAINT° 
ACCUSES) 
Protein) Confinement 

. DATE® IMPOSED 

8 thno 2012I0 Present 	. a. BASIS h. ar/W0Ethdt4 
Dm O.TOTAI. 

868.10 

. 

80.00 $186810 
II, CHARGES AND SMO)EICATIONS 

JO. 	11.5 xo 1•07 2,4 	 . 
CHAR0134< Violation of UCMJ, Mil le 128 

Specification I: 	n that AIRMAN FIRST CLASS DEVIN P. KELLEY, United Slates Air Pomo, 49th Logistics Roadiness Sspindron, 
Ihdlonant Air Po co Has, New Mexico, did, within the continental United States, oil Mors occasions between on or about 24 lune 2011 and 
on or about 27 A ril 2012, untnwfidly strike Tessa K. Kelley on her body with his bank milaultilly choke the sold Tessa K,Keiley on the 
neclovith Ms hands, tinInwthlly pull Mohair &the said TossaK. Kelley with Ids hands, and tmlnwhilly kick the said Tessa K, Kelley on bar 
body with his foot 

polfiention 2t In that AIRMAN FIRST CLASS ARVIN P. KELLEY, United Stoles Air Force, 49th Logistics Readiness Squadron, 
1-1011oman AfiForeo Base, New Mexico, did, yiIIihI rim nonhinaillolUnited Suites, On divers occasions between on or about 27 Apr112011 aild 
OP or about 16 June 2011, commit an assault upon 	 a child under the ago of 16 yeaa, by striking lilm on the bend and body 
vith a Come likely to produce death or grievous bodily harm, to wilt Ms Nada. 

• . 
—CHARGED AS A LESSERINCLUDED OPPENSETO SPECIPICATION 24 Violation 01111611CW, Ai lido 128, 

Specification 3: In that AIRMAN NEST CLASS DEVIN P. KELLEY, United Slates Air Force, 49th Logistics Nudism &inaction, 
Holleman Air Fero Base, New Mexico, dIdocithIn the conlinonlal United Stales, on &els a ecastonn botWeeil On or abont27 April 
2011 and tenor about 16 Auto 2011, mdawfidly stria a child under the age of Id years, on the body with Ids betide. 

. 
'pacification 4: in that AIRMAN FIRST CLASS DE /IN P. KELLEY, United Slates AU Poree, 491bLogiotios Itsadlnons Squadron, 
tiolloman Alr PoicoBaso, Now Mexico, did, within the oontinentol United Slates, on or about23 April 2012, assault Tessa K. Kelley by 
pointing at her With a d angenuts Weep on, to wilt a loaded firearm. 

III. PHEFERRAI. 
1 ta.143M8 01 AC 	CE (IAA Hen, A I) 
BEARDEN, ROBERT, C, 

b. GRADE 
IA Col 

0, ORGANIEATIONOE ACCUSER 
IcRHAIENBSSSQUAORON 191111.0CISTS 

<I, SIGNATUR 	• AOG I
e. 
w• • for 	„i 	

. a , 	.424.11 

D. DATE 
26 July 2012 

AFFIDAVIT: Before no, the undweIgned, aUthorIzed by law m adintolster oath le oases of this elismolo , personally applied thoabove 
accuser tlils2601 day *May, 2012, and sfesed the fologaIng trotmitt specifications undercut', that harshe ISO ponowstthica 
of INIIII[nyttustko and Iltat lie/she dither Intspelsonal knowledge °tor ins Investigated tlio manors sot fogh therein mid that lbc snnis 

!Gs( of lilnatOr knowledge and bond, 

STRVI3N L. SPI3NCER, If 	 49 WO/JA 

mind 
lo the Uniform Code 

me hue to tlin 

Bynfl Wow of Officer 	 a $0111:110»1110000P 

Captain 	 Assistant Stained's° Advocate 
Ondo 

7 
Weld Coma,* ;IAA!, tor Milt 

Ma It.C.Al, 307(00) mal A"mmth.time  d q$0,1 

OAcra 	r:17 I Slimtrim 

00 FORM 460, MAY 2000 
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Designation of Command or 
, 20  12 	al 491h  Whig  

1 itONWOM 0110(Z(.5 W018 reetIvednt 	,24  hours, 	26 July 

FOR THE  COMMANDER  	  

SInfalelso  Ade0C1114 	 

&Doman Mr Norco n, Now Ntexleo 88330  	 

Offirrin'eulsIng41+mninlyCourhlfarital krisatalon (&e *C At 03) 

01,0101 NY, TULLOS 
1)pa &Me ogolar 	 , 	(Vidal ['waft 0.10,41to Stioing 

1,10001101 Colonel  
Grade 

On 	 26 fuly  	.20 	12 	the acaused was Informed of the Ones egaInslblmTher and of Ihonenes(s) of 

110. aceueer(s) known to me pee ACM Soria Pee (IAA JO& tfiswuicoYOuaIThIGI barna& 

ROBERT a BEARDEN    49 IRS/CC 

Upe None g umiak* Cbmmari f 

Want Colonol  

IV. RECEIPT DY  SUMMARY 001110' MARTIAL CONVENINO AUIHOIMY 

V. REFERRAL, WIRVIOS 	OHAROUS 

14a, DESIGNATION OF COMMAND OF CONVENINO AUTHOR!!? I' EIACR 

HEADQUARTERS TWRIPTH AIR VORCE (AGO) 	DaVia-Noiltheu AN% AZ Iftigust 201.2 

Referred for 012110110 ggggeo. 	couit•therlhe bonrd eon tiled by 	Sp &dal Order A-60  

• 

dated 	27 , August 	20 12 	, subject to Iloa Calming 'n004;000:2 	None  

NOlt  TM: COMMANDER 	31N 	  

Coinnumd or Order 

	

JINITREY .1., SLAGLE 	
Stat f  Judge  Ade/meat° 

. . 	. 7)ped Name ofMit 	 Offlotel Comity of Om SON.? 

U. 
On 	30 Augus t  20 12 	, !Soused to helsecved n now hereof en (03g“(0010  OM mimed 001604. 

PATRICIA ENCARNACION Oep Cain  
Grade or Ronk ofTWI Counsel 

pyd Na m 	Conusel 

Nlennfitro 

Colonel. 

-itailWOM I - Round opproprlote couillutoM'signS PeN021016.• lnaP41e0  Irim 

_ 	2-Eve R.CAt (01(e)concomlais Natayloar.linone, .so date, 	  

DO rim OS -(DAZE), MAY 2000 	
PACE'. 

Orsont-oilon WwuUh1ts gormand'? 
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CHARGE SHEET 
native! ON 

WARM ANII8prOlrIOA1IoNs 

CHARGED AS A 1.P.SSP1L INCLUDED OPPI3NSB TO SPIICIPICATION 4; Violation Mille UCINJ, Miele 128. ' 

Specification 51 In that AIRMAN PIRST CLASS DEM P. KELLBY, United States Air Pomo, 49th Logistics Readiness Squathelt, 

Holleman AkJ/nice Peso, Now Mexico, (11(1, within the continental United States, on or About 23 Apyll 2012, assault Tessa K. Kelley 

by pointing ot her with no unloaded them. 

1. NAME OF ACCUSED ann, 
KELLEY,. MIN P.,  
DD Form 466 Continuation (EG) 
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CHARGE SHEET 
— 

I. PERSONAL DATA 
I Is ME OFACCu3E0 Real, Fug AO) 	 MISION 
KELLEY, DEAN P, 

E. SRN . 3. CFMCE OR WINK 11 PAY ORME 
Annan Aral Class 	2-3 

O. UNIT OR OROANEKEON 
49111 LOGISTICS READINESS SQUADRON (ACC) 
HOLLOMAN APB, NEW MEXICO 88330 

A CURRENT SERVICE 
AINIVAI. DATE 

6 knew 2010' j 

01. TERM 

6 years 

7. PAY PER OM a. NATURE OF RESTRAINT OF 
ACCUSED 
retrial C011fill0111011( 

0. DATE(S) IMPOSED 

8 Tune 201210 Prose t B. BASIC b. SEWFOREIGN 
DIM MORO. 

SI 868 10 $000 

. 	. 

• $1 868,10 
II. CHARGES 	No spECISIOATIONS 

U. 
ADDITIONAL CHARM: Violation of IICMJ, Article 128 

SpeolficatiOn I: In Iltat AIRMAN FIRST CLASS DEVIN P./GILLEY, United Slates Mr Forte, Oh LogIsHas Readiness Squadron, 
Hollonatt Air Porto flase,llow Mexico)  dld, within tire continental United Slates, between on or about I Rummy 2012 to on or about 30 . 
Apt112012, assault Tessa K. Kolloy by pointing other with a dangerous weapon, to MI: a loaded Preston. 

--CHARGED AS A LESSER INCLUDED OFFENSETO SPECIFICATION I: Violation of II ta UCKI, Artiola 126. 

Spooillention 2; In that AIRMAN FIRST CLASS DEM P. KELLEY, United Status AP Puree, 49111J-oaths Readinoss Sipmdron 
Holtman Mr Ponce BasA New Mode°, did, within filo continental VW led Stales, between on or ebout 1 January 2012 to on or about  
30 Apr112012, assault TOM X, Kelley by patellas al her with an unloaded firearm. 	 , 

III, P REFERRAL 
in. NAME OF ACCUSER ERE Fin', MI) 

BEARDEN It013BWII C 
b. AgAot 

LI Col 
A OROANMATION OF ACCUSER 
49111 LOGISTICS READINESS SQUADRON 

A SIGN/CUR 

AERIE/AVM: &fore 
MUM 1111g 1.5111 
Code &Military 
tho bssl of Inslatr 

e. DATE 
IS August 2012 

it 	I he undersigned, authorised by low lo administer oulh M eases of this Harsco . personally appealed the Move named 
day °rhesus', 2012, and slotted the %roping Comes and spcolfloathms under Nth th I be/she Is e person subject Co the Unifonn 
Justice and null he/sbe °Rho hes person& knowledgedor ho s Investigated the matters sof forth Rosin and that the saw ere ow le 

knowledge end belief, 
, 

PATRICIA ENCAKIJAC1014 	 49 NVO/IA 
2)per I Nome 4041m. 	 Otsaufnufon ofOfficer 

Captain 	 Assistant Staff Judo Advocate 
(:, )0/ 	g 

. r 
- 	(-. .-- 

01.fielotColveltylo if thaNkter &Jr 
(See RCM. 3070)(1)- walkt 	tormthilmed pincer) 

Si:41106ov 
P DO FORM 468, MAY 2000 
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1?. 
On 	15 August 	20 	12 	Me accused was Informed of Ilio Cops against hlinihor ond of tlin immos(s) of 

Amon be meek) 

49 LltilfCC 
ilia neousec(s)knowia to mm fen scat 30$0)). (So RCA Jet Firotificniten 

ROBERT C. OBARDEN , 
A 	 lyps ikonw el loi.ducllate Conunondo 

Limit nant Colonel 

Orisonfratloo ofinunallare.Connaando 

r 	1 	°rade 

&owns 
IV. RHONIPT BY SUMMARY COURT MARTIAL CONVENING AUTHORITY 

The 31VORI 

Holtommi 

thaws IMO ftedVett Vit 	WKS, 	IS August 	j  20 12 	, in 	4911a Wing 

Air Foroo Nano Nevi Mexico a8330 

DerlpurIton ØCOflJrnfld4I 

FORUM COMMANDER. 
Oar IRetc15111105n,inalyColvt. 001.4” Mato 00 RatA 40.9 

• 

OWEN %TAWS Mart 3Itdgfe Advocate 

7316e *me 41'0.8ku 

Lloulennot Colonel 

Official CoPrtely ofOlikerS(p614

•  

• 

 . 

, Otente 

) 	1.1"  , 
it 

A . 	V. RUFERRAL, SERVIMT OF CHARCIRS 

140, 	DESIGNATION OF OOMMANOW CONVINING AUTORITY 

HEAD*QUARTERS TNELFTLI AIR FORCE (AGO) 
b. PLAdri 
Davio-Mmthan AF11, AZ 27 August 2012 	, 

Refortml for (dal to Me thenoval 	oonrOnmetlal bond conannod by 	Special. Orden A.-60 

' 

27 , 	All RUB t 	20 	12 	.anSantio the follavilim Instmellons: 2 	Norio 
.cleC4A._ 

' 

• 

73{ FOR TEE OMANI/ER 
C1ommand or Oder 	 • 

' 

* JEFFREY J. SUOLE 	 staff Judge Advocate 

1)1fied Name of Officer 

Colonel 

(pail Copoolfy Officer Signlils • . 

if l 1  
3(gi 

16. 
ipii 	10 magurL, 20 12 	, I (caused IvW)etwd a copy Sedan 0610010the Sea named awned, 

Captain 
P 	'Klein ENCARNACION 

Vdme-o 	lot 

--,-. 

meet 

- 

Grade or Rank ofThat CONS 

- Sipa/we 
FOOTNOTES: 	1-11/hai a appropriate cenwismihnleusalrome. bropplIcelde words must &kw. 

2-Sc; 11. ',At 1101(e)OneontAg burn:Worm llama, 'Mote, 

DO FORM 46 (Ba), MAY 2000 PA0)3 2 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE LEGAL OPERATIONS AGENCY (AFLOA) 

17 June 2012 

MEMORANDUM FOR 49 WO/JA 

FROM: 	AFLOAJADC (Capt Rosenow) 

SUBJECT: Request for Discovery of Evidence in U.S. v. 211C Devin P. Kelley 

I. 	Pursuant to R.C.M. 701 and the additional citations herein, the defense requests copies of all 
documents, notes, reports, recordings, statements of witnesses, physical evidence or other 

information in the possession of the government which has any bearing on the case at hand, 

however remotely or arguably favorable or unfavorable to AlC Devitt Kelley, whether 

consisting of evidence that would be legally admissible or inadmissible in a court-martial, 
and whether concerning matters proper for findings or only in extenuation or mitigation. If 
you or any other government representative has such evidence or it may be obtained with 

whatever difficulty, expense or unlikelihood of success, you are requested to advise the 

defense of that evidence whether discovered before, during or after trial. See Brady v. 

Maryland, 373 U.S, 83 (1963); Moore v. Illinois, 403 U.S. 953 (1971); U.S. v. Franchia, 32 

C.M.R. 315 (C.M.A. 1962); US. v Maxfield, 43 C.M.R. 336 (C.M.A. 1971); U.S. v 

Mongenel, 6 M.J. 589 (A.F.C.M.R. 1978); Ans. 36 and 46, 11.C.M.J.; API 51-201, para. 3.7; 

R.C.M. 701 and 703, 

2. As required by R.C.M. 308(a), the name of any person who ordered the charge(s) be 

preferred, if applicable. 

3. As required by R.C.M. 701(a)(1), copies of: 

a 	Any paper which accompanied the charge(s) when it was (they were) referred to 
the court-martial, including papers with the charge(s) upon a rehearing or new 
trial; 

b. The convening order and any amending orders; and 

c. Any sworn or signed statement relating to an offense charged in the case that is in 
the possession of the government, including any handwritten, typed or recorded 
statements by AI C Kelley or any potential witness in connection with the 
investigation of this case made to representatives of the government. See also 

M.R.E. 304(d)(1). 

4. 	As required by R.C.M. 70100(2)(A), disclosure and production of any books, papers, 

documents, photographs, tangible objects, buildings or places, or copies of portions thereof, 
that are within the possession, custody or control of military authorities, and that are material 
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to the preparation of the defense or are intended for use by the government as evidence in 
their case-in-chief or were obtained from or belong to A IC Kelley, including but not limited 

to: 

a. Any matter the government may seek to have judicially noticed. M.R.E. 201, 

b. The names and phone numbers of all government investigators and informants 
who have participated or are presently participating in the investigation of the 
charge(s) other than those identified in the 051 report or any other report by any 

other investigating agency. 

c. All personal and official notes, memorandums, writings, audio and video tape 

recordings prepared by all investigators, including but not limited to: 

i. The 051 Complaint Form (including reverse and continuation sheets); 

ii. Internal data pages (IDPs); 

iii. Interview logs; 

iv. All records reflecting the chain of custody of any evidence in the 
possession of the government including evidence tags; 

v. All notes of investigators taken during interviews concerning the case 
against AI C Kelley; 

vi. Forms 52 (Request for Consensual Intercept Authorization); 

vii. Forms 14 (Source and Target Management Record); 

viii, Forms 40 (Reports of Investigative Activity); 

ix. Informant notes; 

x. All statements or reports that may later become discoverable under the 
Jencks Act, 18 U.S.C. § 3500; 

xi. Copies of the covers of all AF Form 3986 folders used by investigators for 
the case file, the dossier and source file and all operations file materials; 

xi i. Written search authorizations or sununaries of memoranda prepared 
concerning any oral search authorizations, together with any affidavits or 

statements made to obtain such authorizations and other writings prepared 
by the search authorizing authority, law enforcement agents or judge 	• 

advocates to obtain authorization from the search authority; 

xiii. Any applicable consent to search forms issued during the investigation; 
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xiv. Documents relating to the revocation or suspension of any investigator's 
credentials or their being the subject of any internal affairs investigation, 
including any documents relating to agent misconduct; 

xv. The Case Operations Plan; 

xvi. All messages and other documents used to communicate between the 
various levels of OSI in this investigation, including ally AFOSI Forms 
158; 

xvii. All documents relating to the disbursement of confidential funds, 
including but not limited to any DA Form 3697, Subvoucher for 
Disbursement from Confidential Funds, with all supporting documents 
and notes pertaining to individual expenditures; 

xviii. Any information obtained from an informant whose information and 
identity has not already been disclosed (information withheld on privacy 
or other grounds of privilege should be identified for in camera review by 
the military judge); 

xix. Any electronic surveillance, including but not limited to wiretapping, 
bugging and video surveillance of A1C Kelley or his premises, his social 
networking websites (e.g., Facebook, MySpace, Twitter, foursquare, 
Google+) or his electronic mail and messaging systems, websites or 
programs; and 

xx. A complete copy of any electronic recording of any witness interview or 
pretext phone call accomplished in connection with this case, whether or 
not the witness is expected to testify, including any Verbal Anadysis 
Interviews or polygraph examinations, as well as the same for any 
recordings of A IC Kelley. 

xxi. The defense specifically requests to be informed if any of the requested 
documents do not exist in the present case or have been deemed non-
material by any investigator. 

d 	Any evidence of a derogatory nature or which might tend to diminish the 
credibility of any potentiai government or defense witness including but not 
limited to prior non-judicial punishment, arrests, civilian or military convictions 
and records of trial as well as evidence of other character traits, conduct or biases 
bearing on witness credibility (e.g., letters of admonishment, letters of counseling, 
letters of reprimand, records of individual counseling, adverse training records, 
discharge papenvork and accompanying documents and revoked security 
clearances). See U.S. v. Agurs, 427 U.S. 97(1976); Giglio v. US., 405 U.S. 150 
(1972); Brady v. Mary/and, 373 U.S. 83 (1963); U.S. v. Green, 37 M.J. 88 
(C.M.A. 1993); US. v. Br/they, 16 M.J. 258 (C.M.A. 1983). 
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c. 	Any evidence of a derogatory nature or that might tend to diminish the credibility 
of A IC Kelley including but not limited to prior non-judicial punishment, atTests, 
civilian or military convictions and records of trial as well as evidence of other 
character traits, conduct or biases bearing on witness credibility (e.g., letters of 
admonishment, letters of counseling, letters of reprimand, records of individual 
counseling, adverse training records, discharge paperwork and accompanying 
documents and revoked security clearances). Id. 

U. Any relevant medical, mental health, financial, family advocacy and personnel 
records of any potential government witness and any identified defense witness 
against or for A IC Kelley in any phase of trial presently in the military or 
previously discharged (information withheld on privacy or other grounds of 
privilege should be identified for in camera review by the military judge). U.S. v. 
Reece, 25 M.J. 93 (C.M.A. 1987). 

8. 
	Identification of all witnesses including addresses, home and work telephone 

numbers used to develop the case against AlC Kelley as well as any potential 
rebuttal case. 

It 	Identification of all witnesses including addresses, home and work telephone 
numbers the government intends to call at any deposition, their case-in-chief, 
rebuttal or presenteneing under R.C.M, 1001 as well as any relevant statements or 
reports discoverable under the Jencks Act, 18 U.S.C. § 3500. 

Identification of all witnesses' militaty status or, for witnesses with prior military 
service now in civilian status, the date of separation from the military, discharge 
basis, characterization of discharge and a summary of circumstances explaining 
any discharges other than completion of the required term of service. 

Identification of all confidential witnesses and undercover investigators including 
addresses, home and work telephone numbers as well as a complete copy of any 
source dossier managed by any investigator or investigating agency. 

k. 	A list and copies of any documents or other real evidence the government intends 
to use in their case-in-chief, rebuttal or presentencing under R.C.M. 1001. 

1. Access to current background information for all potential court members known 
to the government. US. v. Credit, 2 M.J. 631 (A.F.C.M.R. 1976). Please ensure 
answers to the specific questions listed at R.C.M. 9! ?(a)()  arc provided for each 
potential court member. 

m All documents related to any reassignment of A IC Kelley incident to this 
investigation. 

IL 	Any requests, subpoenas or supporting affidavits used to obtain any of A I C 
Kelley's financial records or any other evidence. 
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o. 	Copies of all information used by the convening authority and the various 
advisory personnel in nom hinting and selecting potential court members including 
all letters, lists and other documents compiled by the GCMCA and SPCMCA and 
their staff This specifically includes any list upon which the convening authority 
indicated which members were selected to sit as potential court members and 
those that were not as well as any documents showing the pool of potential court 

members. 

Pi 
	Copies of any messages and any attachments forwarded from the legal office to 

selected potential court members notifying them of their selection by the GCMCA 
or SPCMCA as well as any communications returned. 

q. Pursuant to R.C.M. 703(d), any government request to the convening authority for 
any expert witness or consultant, in advance of employment of any such expert or 
consultant, including their resume, curriculum vitae and all documents used by 
the expert witness or consultant to prepare for trial. M.R.E. 612 and 803(18). 

5 	As required by R.C.M. 701(a)(2)(13), disclosure and production of the results or reports of 
any physical or mental examinations and of any scientific tests or experiments, or copies 
thereof, that are within the possession, custody or control of military authorities, the 
existence of which is known to the government and that are material to the preparation of the 
defense or are intended for use by the government as evidence in their ease-in-chief. 

6 	Any evidence in the government's possession that may reasonably tend to: 

a. Negate A1C Kelley's guilt; 

b. Mitigate the degree of the charged offense(s); or 

c. Reduce A IC Kelley's punishment. See R.C.M. 701(a)(6). 

7 	Any evidence in the government's possession favorable to A1C Kelley including any copies 
of citations to accompany any awards kept within personnel records, squadron records or 
elsewhere, certificates of training, letters of appreciation and character statements. 

8 	Disclosure and production of any immunity or leniency offered or granted to any witness or 

potential witness. M.R.E. 301(e)(2); see also U.S. v. Webster, 1 M.J. 216 (C.M.A. 1975). The 

defense further requests to be notified if any government agency or representative of any 
government agency offered to assist or reward any witness in return for their cooperation 
(e.g., a promise by an investigator to speak to a witness's commander about retention in the 

military or reduced punishment). 

9 	As required by M.R.E. 304(d)(I), disclosure and production of the contents of all statements 
in any form made by A IC Keltey relevant to the case, known to the government and within 
the control of the military or readily obtainable from civilian authorities. This request 
specifically includes the contents of any recorded conversations or other statements in the 
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possession of federal or state authorities or any individual working with said authorities 
whether or not said conversations arc admissible, exculpatory or incriminating. See also 
R.C.M. 70I(a)(1)(C). 

10. As required by M.R.E. 321(c)(1), disclosure and production of all evidence of prior 
identification of A IC Kelley at a lineup or other identification process that the government 
intends to offer at trial. 

1. As required by M.R.E. 612(2), disclosure and production of any document used by a witness 
to prepare for trial. 

12. Any hearsay evidence the government intends to introduce as an exception to M.R.E. 802 
and the specific provision under which it seeks admission. See generally M.R.E. 803 and 

804. 

13. Any findings or sentencing instructions the government intends to request. 

14 	Copies of A1C Kelley's Personnel Information File (PIP) or its equivalent at all levels of 
command, Unit Personnel Record Group (UPRG), Unfavorable Information File (U1F) and 
Enlisted Performance Reports (EPRs). 

15. Notice of all evidence the government intends to introduce pursuant to M.R.H. 404(b) 
whether in their ease-in-chief, rebuttal or presentencing under R.C.M. 1001. M.R.E. 40404; 
see also US. v. ?}impel., 28 M.J. 460 (C.M.A. 1989); US. V. Wingarl, 27 M.J. 128 (C.M.A. 
I 988). The defense further requests that the government articulate the permissible purpose 
under M.R.E. 404(b) that justifies consideration of this evidence and how the evidence is 
more probative than prejudicial under the required balancing test; this includes but is not 
limited to any evidence the government intends to introduce concerning allegations of 
substandard duty performance, prior or subsequent unapproved absences from duty, 
violations of any Air Force Instruction, uncharged sexual misconduct, uncharged financial 
misconduct and any other misconduct, no matter how minor or tangentially related to the 
charged offense(s). 

16. Notification in writing if the government does not intend to comply with any provision of 
this request. Also, please note rather than duplicate previously discovered materials. The 
defense expects the government will make a diligent effort to comply with this request and 
any non-response or response without comment will be interpreted as an affirmative assertion 
that the requested information does not exist. See U.S. v. Green, 37 M.J. 88 (C.M.A. 1993). 

17 In accordance with R.C.M. 701(d), this is a continuing request and as such includes any 
information that the government may later discover before, during or after trial, See US. v. 
Eshalonii, 23 M.J. 12 (C.M.A. 1986); US v. Brickey, 16 M.J. 258 (C.M.A. 1983). 

18. A IC Kelley requests a speedy trial in accordance with R.C.M. 707, Art. 10, U.C.M.J., as well 
as the Fifth and Sixth Amendments of the U.S. Constitution. See Barker v. Wing°, 407 U.S. 
514 (1972). 
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19 	In accordance with M.R.E. 513(e) and on behalf of A1C Kelley, the defense asserts this 
privilege and nothing contained herein should be interpreted as a waiver. 

20 	If you have any questions, please contact me by telephone at or email through 

MARK F. ROSENOW, Capt, USAF 
Defense Counsel www.sdslaw.us



CERTIFICATE OF SERVICE 

I certify that on 17 June 20121 caused a copy of this document, Request for Discovery of 

Evidence, to be served on the government. 

MARK E. I2OSENOW, Capt, USAF 
Defense Counsel 
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SUMMARIZED TESTIMONY OF TESSA KELLEY 

TOM Kelley appeared at the investigation, was sworn, and testified substantially as follows: 

I am "'years old and I live in Alamogordo, New Mexico. I am the wife of Al C Devitt P. 

Kelley. I originally met Devil' 4-5 years ago, and in February of 2011 we starting talking and 

began a relationship. The communication was over the phone because he was hi Air Force 

technical school and I was living in New Braunfels, Texas. In March 2011, though, he came to 

New Biannfels and we Sided a Month later on April 12; 2011, 

After we got married, things got bad. Ile was very controlling and abusive verbally, mentally, 

and emotionally. He would call me a "bitch," "slut," "whore," "piece of shit," and told me that 

I was "worthless." This happened approximately 2-3 times per week. 

is my son and was approximately 	 old in lime of 20 t I 	is not 

Devin's biological son. Before June 8, 2011 	had tto injuries, On that day, however, I took 

to (Jerald Champion Medical I:enter in Alamogordo, New Mexico. 	had been 

hospitalized the week before in El Paso because of vomiting and febrile seizures. On June 8, 

20 I I,Mbegan vomiting again and I called Devin at work and told bun we needed to Mk= 

to the hospital. 

That day, Devin came home from work and we prepared to (aka the hospital. When we 

got to the hospital, someone asked me whet' ,ot the bruises on his face. In the end, he had 

bleeding in his head and a broken shoulder, Before Devin came home= was not fussy about 

his shoulder, but he was not fussy about his shoulder at the hospital either. I was suspicious of 

Devin because I knew I had not caused these injuries to 

was taken away by CYFD and has been in foster care since June of 2011. Originally, I was 

able to see him twice per 	but now it is oniy once per week because be has been taken to 

The first time Devitt actually physically abused me was on June 24, 2011. I was in the bathroom 

and he put his hands around my throat and pushed me against the bathroom door. He was angry 

at me because I was going to Ms 	and he did not want me to go see her. He put his bands 

around my throat and choked me for approximately 15-20 seconds. 

I called Iny sister on June 24, 2011 and told her what happened. I believe my sister called the 

Alr Force authorities where she lives, who then called the Mn Force authorities at Holloman. 

believe it was my sister who made the report because after I told her what happened, she 

)(0 
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suspiciously called me to ask for my address to "geniia birthday present." I believe she 

really wanted my address so that the could arrange Cor help to be sent to inc. 

When the pa Ice arrived, Devitt had gone to Bilking, and I went with Air Force investigators to 

Blake's Lotaburger to gel food and talk with them at an Alamogordo park. Although I spent 

more than two and half hours with the investigators, I did not repeal what I had told my sister 

about the abuse because Devin had threatened to kill both 'no and Air Force Security Forces ill 

ever reported the abuse. 1 did not see any medical providers or take any medicine because of 

wind occurred on June 24, 2012, but I did undress and allow two female Air Force personnel 

examine my body. I did net have signs of abuse on my body that day. 

Devin would choke me "a lot." tic also pulled my hair 4-5 times, On one occasion, we were 

driving back from El Paso after we dropped off friends at the El Paso airport. During the drive, 

he told me he believed I was "bipolar," When I told him that 1 thought we should get a divorce, 

he grabbed and pulled my hair in doing so lost control o fear, We ended up striking a guard rail. 

De also physically struck me. Usually, these strikes would be with an open hand. It would occur 

constantly and happened at least twenty times. One time, when I was not doing what he wanted 

me to do, he pushed me to the floor and began kicking me on my side and in my stomach. 

During these attacks I would try to defend I nysel I by trying to push him back, but the attacks 

would end only otter I began crying, 

Exhibit 9 consists of two photographs one of my eye arta he slapped it on December 9, 2011. 

He struck my eye because I was not doing what he wanted MC to do, The other photo is my arm 

after he punched it on December 24, 201 

Sometime before Christmas of 2011, I went to see a doctor because of neck and shoulder spasms, 

This visit occurred before Devitt went to the Peak mental hospital. The doctor told me I had 

severe shoulder spasms, and that I need M undergo physical therapy three times per mak. I did 

aot tell the doctor anything about Devitt abusing me because I was afraid. The doctor told Inc 

that my neck and shoulder problems could be the result of botching 

Them were two incidents when Devin pointed a gun at no. The first tune was in mid-March 

2012. We were in our residence and I saw him put one bullet in a ,38 Special revolver. He 

pointed the gun at his head mid pulled the trigger three times. lie then pointed the gun at me and 

threatened me. This incident is not reflected in prior statements that I have given to the Air 

Force, although 1 discussed it with Capt 	 CaptillIME and someone else who 

was taking notes when 1 net with the three of them in May. I do not know why this incident is 

not reflected in statements I gave to the Air Force. 

The next lime he threatened me with a gun was on April 23, 2012. We were driving to El Paso 

front Alamogordo to pick up my mother at the El Paso aiiport. Devitt Kelley was driving and 

speeding, and I told him to slow down, He did not, and ended up getting pulled ova and 

A  fir 
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received a speeding ticket. He became very angry, started yelling at me and called me a 

"fucking bitch." He pulled out a 9 mm gun from the holster on his right hip and put the gun to 

my lefl temple. He then put Me gun in his mouth and threatened to kill himself, I begged him 

Rot to kill himself, and then he began asking me why I was even with him. I told him that I 

believed he had love in him and that I wanted us to love each other, Ile responded that I was 

"fucking stupid" because he was the one that struck 	ii the day we took hull to the hospital 

in June of 2011. During the drive back from El Paso with my mother, I did not say anything 

about whathad occurred. I do net knew whether the gun was loaded on April 23,2012 

The next day, on April 24, 2012, we were outside of our residence. I was smoking and Devin 

was sitting on the ground. He repeated that he was the one who struc 	he day we took him 

to the hospital in June of 2011. Devin also told me that he admitted to the base Chaplain that he 

l iad hir 	I told Devitt that God woo kl want him to do the right thing and tell the truth about 
 

what he had done, Devin agreed, and told me that he would go tell 	(a CYFD case 

worker) what he had done, Two days later, I asked Devin to make a confessional video and he 

stated that he would. I have not watched the entire confessional video. 

Friends from New Braunfels, texas lame 	 and 111Mivitnessed Devin 

hit me in the car while we at Fort Bliss, Texas. We were parked at the PX at Fort Bliss and 

Devin was in the driver's scat talking on (he phone. I was in the passenger's scat facing 

backwards Ond talking had 	Devitt became angry because I was talking while 

he was on the phone and lie struck me in the solar plexus Illiand 	witnessed this, 

they also witnessed Devin threatenhig me and verbally abasing me here at Holleman. There 

WM no witnesses to Devitt choking, kicking, or pulling a gun on me. There were also no 

witnesses to DeVill pulling my hair, although my hairdresser noticed that I had clumps of hair 

missing from my head where Devitt had pulled it out, 

never threatened Devin or pulled a gun on him. 

Back in February of 2012, I moved to El Paso to get away from Devitt. I was living with my 

at lives there, 1 had decided at that time I was done with the relationship and 

needed to do what I needed to do to go 	back. My 	and I went to the El Paso 

Police Department to report Devin's abuse but they said they could not help because they had no 

jurisdiction. I then called an Air Force sergeant named 	to fill out a in Ike report at 

Holloman APB. 

I had tell Devin a note telling him I was done with the relationship. Dev in later told me that he 

called the police to report me missing and to advise the police that he thought I was suicidal. 

Davin told me the police came to our base housing to look for nie, I do not know whether or not 

this is rue. 

Around February 29, 2012 	arid I reported Devitt's abuse to CPS. 

711' 
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Investigating Officer Exhibit Number 5 is a letter that Devitt wrote to me from Peak, which is a 

mental hospital in Santa Teresa, New Mexico where he was being treated, I recognize Devin's 

writing in the letter. I received the letter a couple of days before Devitt "broke our of Peak. 

I examined Investigating Officer Exhibits 6, 7, and 8, which are statements from me. I adopt 

them as being truthful, and they are based on the best that I could remember. 

Eventually, I intend to return to Texas wilt someone tells me that Devitt still wants Inc. I 

don't care. 

Pursuant to R.C.M. 405(0)(2)(13), the foregoing constitutes the substance of the testimony given 

by the witness. I reviewed this document with the witness telephonically and she confirmed that 

it constinlies a true and correct summary of her testimony given during the Article 12 hearing. 

Executed at Flolloman Air Force Base, New Mexico, OD August  if 	2012, 

Copt, LISA FR 

ail  //1/11:3(4/ 	6941. Ett 	
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DEPARTMENT OF THE AIR FORCE 
MEPOQUARTER3 491H WING (ACC) 

',DELON/WEER FORCE BASE, NEW MEXICO 

I Nov 12 

MEMORANDUM FOR DEFENSE COUNSEI, (Capt Danko Princip) 

FROM: 49 WO/JA (Cam Brett Johnson) 

SUBJECT: Government Continuing Discovery Response, US. V. AlCDevb, P. Kelley 

1. Pursuant to RCM. 701(a)(6), the Government provides the following information in reference to 

the above-captioned matter: 

Matti. MO 	 stated in a witness interview that Tessa Kelley confided 

' 	owing infotmation: tha iiiiiiiiiiii 
See also Attachment 1, AFOS1 Agent Notes from an 3nterview with s 	a 

May 	pages), previously provided to Defense. 

2. Ifon have 	questions regarding this matter, please contact me at Comniereiall== 

USN 	o 

BRF 
Assist, 

A. JOHNSON, Capt, USAF 
nt Trial Counsel 

CERTIFICATE OF SERVICE 

I certify that I served this Discovery Response and seven attachments via electronic MOH to the 

office of Area Defense Counsel, Capt Danko Prineip, Holleman AFB, NM, cal Nov 12. 

BR IT A. JOHNSON, Capt, USAF 
Assistant Trial Counsel 

Glithaf Tower for America 
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Princip, Danko Cant USAF ACC AFLOA/ADC 

From: 	 Neil, Matthew J Copt MIL USAF AFLOA/JAJe.. 

Sent: 	 Friday, November 02,2012 4'41 PM 

To: 	 Princrp, Danko Capt USAF ACC AFIOA/ADC; Johnson. BrettA Capt USAF ACC 49 WG/JA 

Cc: 	 ROSENOW. MARK F Capt USAF AETC AFLONJAJG 	 Mark 

Rosenow, 	 tSgt USAF ACC 49 WGIJA 	 Sot USAF 

AFLOA AFIONAOC 

Subject 	 US v. Kelley- Response to Disc Req. 404(b) Notice, anca 

"This e-mail contains FOR OFFICIAI USE ONLY (FOUO) information which must be protected under 

the Privacy Act & AFI 33-332." 

Defense, 

1. In response to your Discovery Request Number 3, the Government has provided all 

information in the possession of the Government and known to Trial Counsel. We are in the 

process of trying to obtain any court documents relating to tha 

and will provide that once we obtain them, should they exist. 

Aside from what has been provided and what we are trying to obtain, if there is additional 

documentation you believe exists and that you would like the Government to subpoena or there 

are witnesses you would like produced for trial, please submit a request complying with the 

requirements of RCM 703, including a showing of relevance and necessity. 

2. Please also Lake this e-mail as notice under MRE 404(6) of all statements of the accused
 

the Government has previously noticed under MRE 304(d)(1), 

4. We are also working the issue with having your client brought over from confinement on 

Sunday and Monday. I will let you know as soon as we have any update in that regard. 

-Matt 

Matthew J. Neil, Capt, USAF 
Senior Trial Counsel, AFLOA/7A3G 

Scott Air Force Base, IL 
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DSN: 
Commercial: 

This document is ATTORNEY WORK PRODUCT / ATTORNEY-CLIENT PRIVILEGED / FOR OFFICIAL USE ONLY 

(F000) and is therefore not subject to disclosure or dissemination pursuant to the Freedom of 

Information Act or the Privacy Act or otherwise outside of official channels. Review of this 

document is limited to any intended recipient(s) by direct submission from the sender and any 

further coordination within the recipient's organization deenmd reasonable by the recipient. 

Be further advised that the Privacy Act of 1974, as amended, applies to personal information 

contained within this document, Such information must be protected per DoD 5400.11-R, AI 33-

119, AFT 33-129, and AFI 33-332 as EOM information. If there are any questions on this 

document or its contents, please contact the sender. 

From: Princlp, Danko Capt USAF ACC AFLOA/ADC 

Sent: Friday, November 02, 2012 3:23 PM 

To: Johnson, Brett A Capt USAF ACC 49 WG/JA 

Cc: Carruthers, Michael P Maj USAF ACC 49 W6/49 WG/JA; Neil, Matthew 	Capt MIL USAF 

All flAflAif. ROSENOW, MARK F Capt USAF AETC AFLOA/JAJG; 	 ; Mark Posenow; 

kSgt USAF ACC 49 WG/JA; 	 SSgt USAF AFLOA AFLOA/ADC; 

Sgt USAF ACC 49 WG/JA 

Subject: US V. Alf Devin P. Kelley - Defense Discovery Request M3 

Capt Johnson, 

In light of your notification last nigh 

please find attached a discovery request for documentary evidence and witnesses w 

information concerning 	 Thank you. 

V/r, 

DANKO PRINCIP, Capt, USAF 

Area Defense Counsel 

AFLOA/ADC 
681 Second Street, Suite 205 

Holloman AFB NM 88330 

DSO: 
COMM; 
FAX DSO: 

	Original Message 	 

From: Johnson, Breit A Capt USAF ACC 49 WG/JA 

Sent: Thursday, November 01, 2012 5:23 PM 

To: Princip, Danko Capt USAF ACC AFLOA/ADC 

Cc: 	 SSgt USAF AFLOA AFLOA/ADC) ROSENOW, MARK F Capt USAF AETC 

AFLOA/JAJG; aSgt USAF ACC 49 WG/JA 

TSgt USAF ACC 49 WG/JA 

Subject: Cont'd Discovery Response - US V. Kelley 

Capt Princip, 

See the attached continuing discovery response for the Kelley case plus one attachment 

(previously provided, but it pertains to the same witness). Also, we learned that there was 

2 
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don't have any documentation, just 

me know if you have any questions. 

Very respectfully, 

Brett A. Johnson, Capt, USAF 

Assistant Staff lodge Advocate 

49 VVJA 

Holloman AFB, NM 

COMA 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

United Slates 

V. 

A IC Devin P. Kelley 
49th Logistics Readiness Squadron (ACC) 
Holloman Air Force Base, New Mexico 

DEFENSE MOTION TO COMPEL 
PRODUCTION OF EVIDENCE RE: 

4 November 2012 

COMES NOW AlC Devin P. Kelley, by and through his counsel, and respectfully requests, 

pursuant to Rules for Court-Maitial (R.C.M.) 703(f) and 906(6)(7), this Honorable Court compel 
the government to produce all records in possession of the State of New Mexico related to the 

he defense requests a hearing on this motion. 

FACTS 

1. On 27 August 2012, charges were referred to this eowt-martial. Attachment 1. Specifications 

1,4, and 5 of the Charge, as well as Specifications 1 and 2 of the Additional Charge, allege that 

A IC Devitt P. Kelley committed battery and assault upon Tessa K. Kelley under Article 128, 
Uniform Code of Military Justice (U.C.M.J.). Id. Specifications 2 and 3 of the Charge allege 

Al C Kelley committed battery upon 	 his step-son and Tessa Kelley's son, under 

Article 128, U.C.M.J. Id. A IC Kelley and Tessa Kelley were married during the charged time 

period. The allegations against A1C Kelley are primarily based on the testimony of 

Tessa Kelley. On or about 9 June 2011 	 as removed front the custody of 

'MC Kelley and "lessa Kelley by the Children, Youth and Families Department (CYFD) of New 

Mexico. 

2. On 17 June 2012, the defense made a general request for evidence relevant to this motion. 

Attachment 2. 

3. The defense's request for evidence also specifically sought lainy evidence in the 
government's possession that may reasonably tend to: a. Negate A IC Kelley's guilt; b. Mitigate 

the degree of the charged offense(s); ore, Reduce A IC Kelley's punishment. See R.C.M. 

70I(a)(6)." Id. 	 • 

4 On 2 Au•ust 2012 the Article 32 hearin in the •resent case was conducted and Tessa Kelley 

5. On 18 September 2012, the defense made a more specific request for evidence, to include 

"[OE records in the control of the State of New Mexico related to any investigations, arrests, 
prosecutions, deferred prosecutions or custody hearings involving A1C Kelley or Tessa Kelley." 

Attachment 4. 

Appellate Exhibit 
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6. In both discover),  requests, the defense sought the following: 

Any evidence of a derogatory nature or which might tend to diminish the 
credibility of any potential government or defense witness including but not 
Minted to prior nonjudicial punishment, civilian or military convictions, discharge 
paperwork and accompanying documents and records of trial as well as evidence 
of other character traits, conduct or biases bearing on witness credibility (e.g., 

letters of admonishment, letters of counseling, letters of reprimand, records of 
individual counseling, adverse training records and revoked security clearances). 
See US. v. Agurs, 427 U.S. 97(1976); Giglio v. US., 405 U.S. 150 (1972); Bi•ady 

v. Mary/and, 373 U.S. 83(1963); U.S. v. Green, 37 M.J. 88 (C.M.A. 1993); U.S. 

BriCkey, 16 M.J. 258 (C.M.A. 1983). 

Attachments 2, 4. 

7. On 1 November 2012, the government informed the defense that 

8. On 2 November 2012, in light o 
defense specifically requested the following: 

a. Any and all records or evidence in 
i•elated to the proceedings related to th 

• ' • 

nd the divorce proceedings between AIC Kelleyand Tessa Kelley, to 
includerecords specifically concerning 

b. The names and phone numbers of any individuals employed by the Stale of 
New Mexico or othe • a encies with knowledge of the 

nd the divorce proceedings between A1C 
Kelley and lessa Kelley, 

Attachment 6. 

9. On 2 November 2012, the government informed the defense that the civilian court 
ecause 

the proceedings concerned a juvenile. Attachment ?. 

BURDNN 

10. The burden of persuasion in this matter rests with the defense. RUM. 905(c)(2)(A). The 
burden of proof is a preponderance of the evidence. R.C.M. 905(c)(1). 

LAW 

II. In United Slates v. Reece, 25 M.J. 93, (C.M.A. 1987), the Court of Military Appeals held 

that the only restrictions placed on the liberal discovery of documentary evidence by the accused 
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are that the evidence must be relevant and necessary to the subject matter of the inquiry. Id. The 
Court found that in a case with no eyewitnesses, the credibility of alleged victims was a key 
issue, requiring the discovery of evidence probative on the issue of credibility. Id at 95. The 
court set aside a conviction for carnal knowledge and committing lascivious acts on females 
under 16 years of age when the military judge failed, at a minimum, to order in camera 
production of documents requested by the defense so that the defense could determine if the 
records contained information that may be relevant to cross-examination or impeachment of the 
alleged victims. Id At trial the defense established that the key issue was the credibility of the 
two victims. Id The court found that the military judge abused his discretion based on the "low 
threshold" test for relevance and the liberal discovery provisions encapsulated in M.R.E. 401 and 
R.C.M, 703. Id. The court specifically recognized the handicap defense counsel has in showing 
relevance when they have been denied all access to the records. Id 

12. Trial counsel has a duty to protect the accused's right to discover the material required to be 
disclosed by the discovery rules. See United Slates v. Daney, 38 NU, 1,5 (C.M.A. 1993); see 
also United States y Green, 37 Mi. 88 (C.M.A. 1993). Pursuant to the ruling in Brady v. 
Maryland, 373 U.S. 83 (1963), the government has an independent obligation to disclose 
evidence favorable to the defense. 'Dal includes not only exculpatory evidence but also evidence 
that might be used to impeach government witnesses. Id. Impeachment evidence may include 
specific instances of conduct of a witness indicative of credibility or character for truthfulness, 
prior inconsistent statements, or information which suggests bias, prejudice, or motive to 
misrepresent. MAY. 608(b), M.R.E. 608(c). 

13. Consistent with these principles, the Court of Appeals for the Armed Forces in United Slates 
v. Roberts, 59 M.J. 323, 325 (C.A.A.F. 2004) stated: 

The right of an accused to obtain favorable evidence is established in Article 46, 
UCMJ, 10 U.S.C. § 846 (2000). This statute is implemented in R.C.M. 701 which 
details the liberal discovery practice in courts-martial. Rule for Courts-Martial 
701 sets forth the rights and corresponding obligations of the parties to a court-
martial. Of particular importance in this case are the government's duties 
concerning disclosure of information requested by the defense which is "material 
to the preparation of the defense..." R.C.M. 701(a)(2)(A). 

Discovery practice under Article 46 and R.C.M. 701 "promote[s] full discovery... 
eliminates 'gamesmanship' from the discovery process" and is "quite liberal...." 
Providing broad discovery at an early stage reduces pretrial motions practice and 
surprise and delay at trial." Manual for Courts-Martial, United Slates (2012 cd,), 
Analysis of Rules for Courts-Martial A21-32. The military rules pertaining to 
discovery focus on equal access to evidence to aid the preparation of the defense 
and enhance the orderly administration of military justice. To this end, the 
discovery practice is not focused solely upon evidence known to be admissible at 
trial. See United States v. Stone, 40 M.J. 420, 422 (C.M.A. 1994) (citing United 
Slates v. Lloyd, 992 F.2d 348, 351 (D.C. Cir. 1993)). The parties to a court-
martial should evaluate pretrial discovery and disclosure issues in light of this 
liberal mandate. 
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14. Likewise, the Court of Appeals for the Armed Forces stated in United States v. Jackson, 59 

Mi. 330, 333-334 (C.A.A.F. 2004): 

Discovery in the military justice system, which is broader than in federal civilian 
criminal proceedings, is designed to eliminate pretrial "gamesmanship," reduce 
the amount of pretrial motions practice, and reduce the potential for "surprise and 
delay at trial." Manual .for Courts-Martial, UnitedSta/es (2012 ed.), Analysis of 
the Military Rules of Evidence A21-32. 

Discovery is not limited to matters within the scope of trial counsel's personal 
knowledge. "[T]tle individual prosecutor has a duty to learn of any favorable 
evidence known to others acting on the government's behalf." United Stales v. 

Mahoney, 58 M.J. 346, 348 (C.A.A.F. 2003) (quoting Strickler v. Greene, 527 
U.S. 263, 281 (1999)). "Trial counsel must exercise due diligence in discovering 
[favorable evidence] not only in his possession but also in the possession... of 
other 'military authorities' and make them available for inspection?' United States 

v. Simmons, 38 MT. 376, 381 (CALA. 1993). "[T]he parameters of the review 
that must be undertaken outside the prosecutor's own files will depend in any 
particular case on the relationship of the other governmental entity to the 
prosecution and the nature of the defense discovery request." Williams, SO M.J. at 
441. The parties bear a Ictontinuing duty to disclose" responsive evidence or 
material. R.C.M. 701(d). 

15. The cases cited above firmly establish liberal discovery principles in the military that have 
been longstanding, widely accepted and are not meant to he circumvented. These most recent 
cases are progeny born from seminal cases dating back through the years. In United States v. 

Poinarleau, 57 M.1. 351, 359 (C.A.A.F. 2002), C.A.A.F. stated: 

The foundation for military discovery practice is Article 46, UCMJ, 10 USC § 
846, which provides that "[Ole trial counsel, the defense counsel, and the court-
martial shall have equal opportunity to obtain witnesses and other evidence in 
accordance with such regulations as the President may prescribe As we 
observed in United States v. Williams, 50 M.J. 436, 439 (1999), "The military 
justice system has been a leader with respect to open discovery..." See United 
States v. Enloe, 15 U.S.C.M.A. 256, 258, 35 C.M.R. 228, 230 (1965) 
(congressional intent to provide a military accused with a broader right of 
discovery than civilian defendants); Drafters Analysis of R.C.M. 701, Manual, 

supra at A21-32. The Analysis notes that broad discovery is "essential to the 
administration of military justice," adding; 

[R]ecause assembling Me military judge, counsel, members, 
accused, and witnesses is frequently costly and time-consuming, 
clarification or resolution of matters before trial is essential. Id. 

R.C.M. 701 implements the discovery aspects of Article 46. According to the 
Analysis, "[Ole rule is intended to promote full discovery to the maximum extent 
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possible consistent with legitimate needs for nondisclosure.., and to eliminate 

'gamesmanship' from the discovery process." Id. 

16. In United States v. Figueroa, 55 M.J. 525, 528 (A.F.C.C.A. 2001), the Air Force Appellate 

Court stated; 

R.C.M. 701(a)(2) places upon the trial counsel the duty of finding discoverable 

information. "[The individual prosecutor has a duty to learn of any favorable 

evidence known to the others acting on the government's behalf in the case, 

including the police." Kyles v. Whitley, 514 U.S. 419, 437 (1995). The scope of 

the trial counsel's inquiry, beyond his or her own files, depends upon the nature of 

the request and the trial counsel's relationship to the holder of the information. 

United States v. Williams, 50 M.J. 436, 441 (1999). 

It is arguable that, where an accused makes a specific request for information and 

the government provides an incomplete response, the defense is doubly 

prejudiced, so that a higher standard of review is appropriate. United States v, 

Hart, 29 Mi. 407 (C.M.A.1990); United States p. Eshalomi, 23 M.J. 12 

(C.M.A.1986). An incomplete response not only deprives the accused of certain 

information but may also have the effect of representing to Me defense that the 

evidence does not exist, perhaps causing the defense to abandon lines of' • 

investigation or trial strategies it might otherwise have pursued.... 

17. Finally, in United States v. Danny, 38 M.J. 1, 5 (C.M.A. 1993), the Court of Military 

Appeals stated: 

This case illustrates the unfortunate consequences of a trial counsel's disregard 

for the discovery rights of an accused. Trial counsel's gamesmanship resulted in 

disruption and delay of the legal proceedings that Mil.R.Evid. 304(d)(1), Manual 

for Courts-Martial, United States, 1984, was designed to prevent... 

Discovery rules are intended to eliminate such "gamesmanship." See generally 

Standard 11-1.1, ABA Standards for Criminal Justice: Discovery and Procedure 

Before Trial at 11.7 and at 11.3S n.6a (1986); Drafters' Analysis of R.C.M. 701, 

Manual, supra at A21-29. See also United States v. Hughes, 28 M.J. 391 (CMA 

1989), and United States v. Hines, 23 M.J. 125 (CMA 1986) (rejecting 

gamesmanship by the defense in other contexts). The military judge's chastising 

the trial counsel on the record for failing to disclose the evidence here was 

appropriate. United Slates v. Gomez, 603 F.2d 147 (10th Cir.1979) (reports 

federal judge's similar response toil prosecutor's failure to properly disclose 

evidence). 

In the area of discovery, military law has been preeminent, providing broader 

discovery than is granted to most civilian defendants and zealously guarding the 

right of an accused to prepare his case by openly disclosing the Government's 

evidence. As broad discovery contributes substantially to the truth-finding process 

and is a substantial legal right of an accused, trial counsel had the duty to protect 

appellant's right to discover the material required to be disclosed by M.R,F„ 
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304(d)(1). See United Stales v. Green, 37 M.J. 88 (C.M.A. 1993); United States v. 
Callara, supra; Rule 3.4(d), ABA Model Rules of Professional Conduct (1989); 
Standards 3-1.1(e) and 3-3.11(6), ABA Standards for Criminal Justice: The 
Prosecution Function at 3.6 and 3.62 (1986); Drafters' Analysis of R.C.M. 701, 
Manual, supra at A21-29. 

ARGUMENT 

I 8. As in United Slates v. Reece, 25 M.J. 93 (C.M.A. 19137), there were no eyewitnesses to the 
alleged offenses and the evidence at the heart of the case is the testimony of the alleged victim, 
Tessa Kelley. Tessa Kelley will testify to Al C Kelley's alleged assault on her, as well as 
A1C Kelley's statements to her about his alleged assault oi 	 Clearly, Tessa Kelley's 

is a key issue in this case, as in Reece. And just as in Reece, records that arc probative 

on the alleged victim's 	are not being provided to the defense. In Reece, the military 
judge did not, at a minimum, order the production of victim's privileged counseling records for 
in camera review. The Court of Military Appeals found this to be an abuse of discretion, given 
the possible relevance of that victim's treatment and behavioral problems on her credibility. The 
Court noted the importance of giving defense counsel an opportunity to determine whether such 
evidence may have an impact on defense's trial strategy or if the information would be relevant 
to the cross-examination or impeachment of the complaining witness. 

19. However, unlike in Reece, at issue in the present case are not privileged counseling records 
protected under M.R.E. 513, but documents held by the State of New Mexico indicating that 

According to the government, these documents are not being providedecause the custody 
proceedings concern a juvenile. We note too that the government has not provided the names or 
contact information of individuals in possession of these records or with knowledge of the 
proceedings. 

20. The production of these documents is of the utmost importance to A IC Kelley's 
constitutional rights, to the defense's trial strategy, and to the cross-examination or impeachment 
of Tessa Kelley. Intricately woven throughout every fact in this case is a continuous 
investigation by the Children, Youth, and Families Department (CYFD) of New Mexico into the 
welfare of 	 and the custody rights of A IC Kelley and Tessa Kelley. This 
investigation precipitated the events leading up to A IC Kelley's court-martial, drove both 
Al C Kelley's and Tessa Kelley's actions, and motivated their statements to CYFD investigators, 
medical professionals, 	 attorneys, state administrators, 

siii' 	rkers, military aurnorlTles, 	I flUtI, 0 Ills oun-ivarliaI. The issues concerninc'''. 
custody cannot be separated from the alleged offenses. 

2] 	 I he defense will be 
severely prejudiced if it is dented access to records that are the culmination of more than a year 
of investigations and proceedings and which led to Al C Kelley's court-martial. It is these same 
proceedings that are the basis and motivation for Tessa Kelley's numerous statements. Without 
the ability to inspect these documents 

he defense cannot form an appropriate trial strategy. Certainly, these documents may 
contain incredibly relevant evidence of specific instances of conduct indicative of 
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See M.R.E. 608(b) and M.R.E. 608(c). Not permitting the 

defense to inspect the documents would unfairly prevent Al C Kelley from putting forward a 

meaningful defense. 

22. A particularly compelling reason for the discovery of evidenc 
Is the fact that during the Article 32 hearing in the instant case, Tessa Kelley 

testified under oath about her efforts L)tl Mack and return to Texas, and that she was going 
"to do what [she] needed to do to getliMback."Attachment 7. Now, according to the 

government 	 Even if these are not inconsistent statements, 

the accompanying facts and circumstances create an incongruence that calls into question Tessa 

Kelley 'a could bring to light mitigating facts important to AI C Kelley's defense, 

li23. Moreover, evidence of 	 following these 

tumultuous custody proceedings may mitigate e degree o e a egel charges and may prove 

to be mitigating in sentencing. 

24. To that end, the defense requests the military judge order the production of the complete 

records and communications relevant to this motion, review them in camera and discover all 
portions related to the allegations against A IC Kelley as well as any evidence indicative of 

Tessa Kelley's 	 prior inconsistent statements, or 

information which suggests bias, prejudice, or motive to misrepresent. 

25. Depending on what communications are ultimately discovered, the defense may seek to 

admit that evidence in either findings or any sentencing proceeding. 

RELIEF REQUESTED 

THEREFORE, the defense respectfully requests the honorable Court compel the government to 

produce records in possession of the State of New Mexico related to the proceedin 
id other proceedings related to the custody o 

for an in camera review by the military judge. The defense requests a hearing on this motion. 

Respectfully submitted, this the 4th day of November 2012. 

DANKO PRTNCIP, Capt, USAF 
Defense Counsel 

7 Attachments: 
I. 	DD Form 458, dated 30 August 2012(5 pp.) 
2, 	Request for Discovery of Evidence, dated 17 June 2012(8 pp.) 
3. Summarized Article 32 Testimony of Tessa K. Kelley, dated 8 August 2012(4 pp.) 

4. Request for Discovery of Evidence, No. 2, dated 18 September 2012(4 pp.) 
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5. Email from Capt Brett A. Johnson, dated I November 2012(1 pg.) 

6. Request for Discovery of Evidence, No. 3, dated 2 November 2012 (3 pp.) 

7. Email from Capt Matthew J. Neil, dated 2 November 2012 (4 pp.) 
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CERTIFICATE OF SERVICE 

I hereby certify that I caused the above Defense Motion to Compel Production of Evidence re: 

Tenn illation of Parental Rights to be served on the military judge and trial counsel via e-mail on 

4 November 2012. 

//-4' 

DANKO PRINCIP, Copt, USAF 
Defense Counsel 
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CHARGE SHEET 

I. PERSONAL DATA 
i. NAM OF ACCUSED( 99, rk.sl,M)) 	 [41N6 
(RUBY, DRVIN P. 

. SSW 3. GRAPE OR RANK 
Avow Plot Class 

4. PAY GRAM 
E-3 

&UNIT OR OROANIZATION G. OURRENTSERVICK 4 - 
49TH LOG[STICS READINESS SQUADRON (ACC) 
110110MAN APB, NEW MEXICO 86330 

ZINITIAL 
5 Thnuiy 

DAM 
2010 

r. TERM 
6 years 

' A PAY PER MONTI' 
.NATIRO or RESTRAINTOF 
CaISFD 9. DA1FAIMP0SE0 

a. OASIO 4 BE FOREIGN 
liTY O.TOTAI. retrial Confinome»t 8 June 2012 to From I 

1 S68,10 

. 

$0,00 SI,868,10 
II. cHMORB AND anEMPICALloils 

10. 	Vs st000irmo 
CHAIM*. Violation °MICK Mil ic 128 

, 
Specification li Ii dint AMMAN FIRST CLASS 
Hollothan Air Roo Has, New Mexico, did, within 
On or about27 A 412012, untawfbIly Mao Tossa 
neck with his han s, iinlinvEilly pull (ho bait of the 
body Mili his fool, • 

pecthealion 2, Ii that AIRMAN FIRST CLASS 
Haman Air Force Boo, Now Motet), did, within1 
on or about 16 Jui o2011, commit to assault tom 
Villi a force likely to produce death or &volts bodily 

- 	 . 
..CHAR013D AS A LESSER INCLUDED OFFENSE 

Specification 3: In that AIRMAN FIRST 
Holloman Air Force Bose, Now Mexico, did, 
2011 and on or about 16 JUIN 2011, ithlawflilly 

. 

pecificallon 4: In that AMMAN MRST CLASS 
liollonum Air Poop Base, Now Moxleo, did, within 
001»tIng at her with a dangerous weapon, to wit: B 

CALVIN P, KELLEY, United States Air Forte, 491h L0RISlios Roadlness Squadron, 
the continental Hulled Stales, on divers Occasions between on or about 24 Rine 2011 and 

IC, Kelley on her body with lils hock milawflilly choke tho said Tessa K, Kelley on the 
old Tessa K. Kelley with his bands, mid unlawfully kick the said Tessa It., Kelley on lier 

. 	 . 
ARVIN P,ICIALLEY, United Slides Air Force, 4911i Logistics Readiness Squadron, 

nenthl United Stoles, on dlors occasions bohveon on or about 27 Apr112011 nod 
child under (ho age of 16 years, by striking/11th oil the bond and body 

harm, to MN Ids hands. 

TO SPECIFICATION 2: Violation of the 11CMY, Artiolo 128, 

CLASS DEVIN P. KELLEY, Milled Stales Air Force, 4911t Logistics Readiness Solution, 
within the ooit1iIontni United Males, on divots occastons between on or about 27 April 

IrJkc 	 child under the ago of 16 yoms, on illo body with his hands. 

. 	. 
DRVIN P. KELLEY, United Slates Mr Faro, 49th Logistics Readiness Squadron, 

the continental United Slates, on or abatIT23 Apr112012, assault Tessa K. Kelley by 
loaded &Cann, 

. 	III PEPFORIAL 
NI E 011  ACCUSER (Leal, /9GT MO 

11EARD)N, ROMMT, C, 
lb. GRADE 

Lt Col 
o 0ROANIZATIONOF ACCUSER 
49TE LoGISTICS ERADRMSSSQUAlintON 

alTRATIIREbl,  AGO 
, /,. 	i 

iga r 	
26 July2012 

AFPIDAVIT; Before no, the undoisIgned,MithotIzed by owls admInIsler oath In cases of ildscharacle , personally aprood 'ho above maned 

acme, 1111526N day othily, 2012, and signed No foregoing ehatElatml sneallkailonsundorealb Ilmi lichhe Is operowsubleci to the WINN CNN 

of MIIINiy Ai silo and Nat hehhe ;Nor Ins peoonal knowledge of or Ms Invoingotod the maticissoi Rob llooln and that itio sem me too to the 

lost of hisMor knowledge and bettor. 

STEVEN L. SPENCER, II 	 49 AVOLIA 
TVed/Bmito/Offinir 	 a gonl.allon ejgalcor 

Cattlitth 	 Assistant Suit:Mudge Advocate 
cmio 	 offidatenpacivondorniireronth 

2 	...ec,...--. 	
Mr R.C.A1307M0—  'Nun be tow n 'ginned office)) 
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Y. 	
' 

On 	 26 luly 	 20 	12 	Ow around _., Was Informed otlIto eitorma against Illniftot and of ?a sumcs(s)of 

Ancor be madc) 

49 LRSICC 
IlittaccescEs) known tome (Sty RCM, 308(4). gee AGA JO6 ir roblcollon 

E0131311.Tc, BEARDEN 
Ma Same efinunidlate Commoadee 

L Moneta Colonel 
z _.,...., 

Oisaulreilonoanneillate Cominuffer 

or de 
rn--------....----._ 

Cr 	St eahro 
iv. RECEIPT DV SUMMAR? ookiRT MARTIM, coNVENEKE AUTHoRire 

Ilia morn 

Hollonart 

ohortesmro rcoolyedat (e', .26I hour/ 	26Iuly 	, 20 j2 	, at 	49th MOS 

Air Force Bast, Now Mexico 88330 

Dakeminte.tavanMat 

, 

FOR THE_SOMMANDER °Myr earetstrig.ThinrolyCorl.aarthillial :dream (See R.CM 403) 

OWEN W. TULLOS , 
StaffitEIRO AdMatt) 

• alpaNama 4/csyn. 

LIOUtennul Goland 

04/0E/C9pmconiityforS1W(Ey 

Made 

iAra— 
Stgnatien 

V. REFERRAL SERVICE OE OH/an 

14a. 	DEStOMA nom OP COMMAND OF CONVESINO AWE IORIPt 

11EADQUARTERS IMAM{ AIR SORGE (NC) 
I/• RAOG 
DAVIE —Eonthon An /  AZ °29Aruguet 2012 

Roforcd tot 
, 

Mal lo the ggisynl 	cOtalthattlnl board eon mut by 	Special Ord on A-60 

dated 	21 	August / 	 20 12 	, subject to IltofollowInslastn.wiloan 2 	Hone 

3a9 FOR TRE COIIMANDER 	)1(1 

Command or Order 

. 	 . 

JAFFREY .1. SLAGLE 	
Staff Judge Advocate 

. 	• 	. 	3))/ed Noma of Officie 

Colonel. 

Odd Capacity oftecei'SfOng 

Sias 	nee 

16. 
On 	30 Augus t 	?20 j2 	I (cased to be) saved a copy horcojon Eilt(StkUte above named mesa ' 

Captain 
PATRICIA ENCARNACION 

duo 110 0 Hal Counsel 

/ 	.-.. 
— 

Grade or Nat ofiffil Counsel 

&palmy 
FMTNOTSS: 	I — Whet, ela appropilois romm(,fruktstimperJona* 
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CHARGE &JEST 
woonlounv 

CHARGE& ATM SPECIFICATION& 

.CHARGSD A$ A I.P.SSER INCLUDED OPPJ3t4SZTO SPRCIPICATION 4: Violation Mille UCMJ, Article 128, ' 

Sp oolflenHon 5; hi that AIRMAN PIRST CLASS DEVIN P. RRLLEY, United States Air Forgo, 49th Logistics Roadlnoss Squadron, 
dlolloionti Air Pomo 131150, Now MSc*, (11d, within the continonial Link(' Slates, on or About 23 April 2012, assault Tea K, 
by pointing at her with an onloadod fhontin. 

t. NAME OF ACCUSED (but. NW. 4t9 
MAN, DTSVIN P.,  

DID Form 466 Continuation (F.G) 
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CHARGE SHEET 

I. PERSONAL DATA 
ME Or ACCUSED gnu, Putt  AN 	 MIEIGN 

KELLEY, DEVIN lb 
2. 	SW a. OMDE OR RANK 14. 

Alum Illmi Class 
PAY ORME 

E-3 

6, war OR ORGANIZATION 
49TH LOGISTICS READINESS SQUADRON (ACC) 
HOLY-OMAN ARE, NEW MEXICO 88330 

E. CURRENT SERVICE 
Q. INITIAL DATE 

3 MnuIy 2010 

b. WUM  

6 years 
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B. NATURED? RESTRAINT On 
ACCUSED 
Waal Confinoment 

O. DA1E(S) IMPOSED 
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Dilly 0,TOTAI. 

. 	...... 

1,868.10 $0.00 

... 	. 	. 

. 	SI 866.10 
IL CHAROES AND spECIFICATIORS 

10 
ADDITIONAL CHARGE; Violation of UCMJ, Artiolo 128 

Spcolfication I: in thin AIRMAN FIRST CLASS DEVITI P, g ALLEY, United Slates Air ForoO, 49th Log1stlos Readiness Solution, 
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Ay/112017 assault Tessa K, Molloy by pointing at her with a clangorous weapon, to wig a loaded firearm. 

• 
-CHARGED AS A LESSER. INCLUDED OFFENSE TO SPECIFICATION 1: Violation or Ilia UCMI, Artlela 126. 

SpoolAmnion 2( In that AIRMAN MST CLASS DIIVIN P. KELLEY, UMW Elfdas Aft Force, 49(h LogIstlon Roadlnoss Sithadron, 
Holloman Ala Forma Eno, Now Mestho, did, I./hint the continental Unl led Stales, bobvcon on or about I Jonnary 2012 to on or t hou 
30 Apr112012, assault Tessa It, Kelley by pointing al hor with an unloaded firearm, 	 , 

- 
. 	. 

III. ',REFERRAL 
Ile. NAMEOF ACOU ER Pit Ffrs4 Al) 
BEARDEN, ROBERT, Cr

. . 

b.GRADE 
LI Col 

o, ORGANIZATION Or ACCUSER 
Will LOGISTICS READINESS SQUADRON 

d. SIONAIURROF d a. DATE 
15 Mout 2012 , 	 --...._ 
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named this 150, day of Austin, 2012, and signed the foregoing thaw and speacationa undar oath ili I lie/she Is a person subject to tho Wow 
Codo oThillhary Justice and clial hakba Oiler has personal knowlcdge of or has Innthnigmed ilia masers soi kith ligroin mid that the some aro tine io 
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SUMMARIZED TESTIMONY OP TESSA KELLEY 

Tessa Kelley appeared at the investigation, was sworn, and testified substantially as follows: 

amillyears old and I Eve in Alaniugordo, New Max kn. I am the wife of A IC Devitt P. 

Kelley. I originally met Devil) 4-5 years ago, and in February of 2011 we starting talking and 

began a relationship. The communication was over the phone because he was in Air Force 

technical school mull was living in New Braunfels, Texas. In March 2011, though, he came to 

Nev Diminfels and We married n mOrith later on April 12, 2011. 

After we got married, things got bad. He was very controlling and abusive verbally, mentally, 

and emotionally. He would call me a "bitch," 'slut," "whore," "piece of slut,' and told me that 

I was "worthless," This happened approximately 2-3 times per week. 

s my son and was approximately 	old in June of 2011 	is not 

Devin's biological son. Before June 8, 2011/Mad no injuries, On that day, however, I took 

to (lead Champion Medical Center in Alamogordo, New Mexico. 	had been 

hospitalized the week before in El Paso because of vomiting mid febrile seizures, On June 8, 

2011,flegan vomiting again and T called Devitt at work and told hitn we needed to take III 

to the hospital. 

That day, Devitt came home from work and we prepared to takillio the hospital. When we 

got to the hospital, soul cone asked me wherenol the bruises on his face. In the end, be had 

bleeding in his head and a broken shoulder. Before Devin came home,I was not fussy about 

his shoulder, but he was not fussy about his shoulder at the hospital either. I was suspicious of 

Devin because I knew 1had not caused these injuries to 

=was taken away by CYFD and has been in foster care since June of 2011. Originally, I was 

able to see him twice nar week.but now it is only cc per week because be has been taken to 

The fast time Devitt actually physically abused me was 011 June 24, 2011. I NM in the batluvom 

and he put his hands around my throat and pushed Inc against the bathroom door. He was angry 

at me because I was going to Ms. 	and he did not want mo to go see her. He put his hands 

around my throat and choked me for approximately 15-20 seconds. 

I called my sister on June 24, 2011 and told her what happened. I believe my sister called the 

Air Force authorities where she lives, who then called the Air Force authorities at Haman. I 

believe it was my sister who made the report because after I told her what happened, she 

1 
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suspiciously called me to ask for my address to "sendiaa birthday present." I believe she 

really wanted ifly address so that she could arrange for help to be sent to me. 

When the police arrived, Devin had gone to %tidos° and I went with Air Force investigators to 

Blake's Lotaborger to get food and talk with them at an Alamogordo park, Although 1 spent 

more than two and half hours with the investigators, I did not repeat what I had told my sister 

about the abuse because Devitt had threatened to kill both me and Air Force Security Forces if! 

ever reported the abuse. 1 did- not-see any medical providers or take any medicine because of 

What occurred on June 24, 2012, but I did undress and allow two female Air Force personnel 

examine my body. 1 did not have signs of abuse on my body that day. 

DeVill would choke me "a lot." Ile also pulled my hair 4-5 times. On one occasion, we were 

driving back from El Paso after we dropped off friends at the RI Paso airport. During Ow drive, 

he told me he believed I was "bipolar," When F told him that I thought we should get a divorce, 

be grabbed and pulled my hair in doing so lost control of car. We ended up striking a guard rail. 

He also physically struck me. Usually, these strikes would he with an open hand. It would occur 

constantly and happened at cast twenty times. One time, when 1 was not doing what he wanted 

MC to do, he pushed me to the floor and began kicking me on my side and in my stomach. 

During these attacks 1 would try to defend myself by trying to push him back, but the attacks 

would end only after 1 began crying. 

Exhibit 9 consists of two photographs one of my eye after he slapped it on December 9, 2011. 

He st nick my eye because 1 was not doing what he wanted no to do. "The other photo is my arm 

after he punched it on December 24,2011. 

Sometime before Christmas of 201 F, I went to see a doctor because of neck and shoulder spasms. 

This visit occurred before DC1411 \ Vern to the Peak mental hospital, The doctor told me I had 

severe shoulder spasms, and that I need to undergo physical therapy three times per week. 1 did 

not tell the doctor anything about Devitt abusing me because 1 WilS afraid. The doctor told Inc 

that my neck and shoulder problems could be the result of holdintin 

There were two incidents when Devin pointed a gun at me. The first time was in mid.March 

2012. We were in our residence and 1 saw him put one bullet in a .38 Special revolver. He 

pointed the gun at his head and pulled the trigger dime times. He then pointed the gun at me and 

threatened mc. This incident is not reflected in prior statements that I have given to the Air 

Force, although I discussed it with Capt 	, Copt 	 nd someone else who 

was taking notes when 1 met with the three of them in May. I do not know why this incident is 

not reflected in statements I gave to the Air Force. 

The next time he threatened me with a gun was on April 23, 2012. We were driving to El Paso 

from Alamogordo to pick up my mother at the El Paso airport. Davin Kelley was driving and 

speeding, and 1 told him to slow down, He did not, and ended up getting pulled over mid 
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received a speeding ticket. Ile became very angry, started yelling at me and called me a 

"fucking hitch." He pulled out a 9 mm gun from the holster on his right hip and put the gun to 

my left temple. Ile then put the gun in his mouth and threatened to kill himself I begged him 

not to kill himself, and the» be began asking me why I was even with him. I told him Mat I 

believed he had love in him and that I wanted us to love each other Ile responded that 1 was 

"fucking stupid" because he was the one that struck 	o11 the day we took him to the hospital 

in June of 2011. During the drive back from El Paso with my mother, I did not say anything 

about What had occurred. I do net knOW whether the gun was loaded on April 23,2012, 

The next day, o» April 24, 2012, we were outside of our residence. I was smoking and Devitt 

was sitting on the ground. He repeated that he was the one who struck 	lie day we took him 

to the hospital in June of 2011. Devil.. also told me that he admitted to the base Chaplain that he 

lmd hum I told Devitt that God would want him to do the right thing and tell the truth about 

wlmt he had (lone. Devin agreed, and told mc that he would go tellnillia CYED case 

worker) what he had done. Two days later, / asked Devitt to make a confessional video and he 

stated that he would, I have not watched the entire confessional video. 

Friends from New Braunfels, Texas named 	 and 	 vitnessed Devin 

hit me in the car while we at Fort Bliss, 'texas. We were parked at the PX at Fort Bliss and 

Dev in was in the driver's scat talking on the phone. 1 WaS in the passenger's seal facing 

backwards and talking to 	ant 	DeVill became angrybecause I was talking while 

be was on the phone and he struck Inc. in the solar plexus. 	andlavimessed this. 

They also witnessed Devil) threatening Inc and verbally abusing me here at Holleman. There 

were no WiiIICSCn to Devitt choking, kicking, or pulling a gun on Inc. There were also no 

witnesses to Devitt palling my hair, although my hairdresser noticed that I had clumps of hair 

missing from try head where Devin had pulled it out. 

I never threatened Devitt or palled a gun on him. 

Back in February of 2012, I moved to El Paso to get away from Davin. I was living with my 

vim lives there, I had decided at that time I was done with the relationship mid 

back. My 	and 1 went to the El Paso 
needed to ( o what needed to do to ge 

Police Department to report Devin's abuse but they said not help because they hod no 

jurisdietkil. I then called an Air Force sergeant name 	o fill out a police report at 

Holloman APB, 

I had le II Devil a note telling him I was done with the relationship. Devitt later told me that he 

called the police to report me missing and to advise the police that he thought I was suicidal. 

Devitt told me the police came to our base housing to look for no. I do not know whether or not 

this is true. 

Around Fcbmary 20, 201211Mand I reported Devin's abase to CPS. 
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Investigating Officer Exhibit Number S is a letter that Devitt sairote to me from Peak, which is a 

mental hospital in Santa Teresa, New Mexico wheat he was being treated. I recognize Devitt's 

writing in the lcite'. I received the loiter a couple of days before Devin "broke out" of Peak. 

I examined hwestigating Officer Exhibits 6, 7, and 8, which are Slate»ients from me. I adopt 

them as being truthful, and they are based on the best that I could remember. 

Eventually, I intend to return to Texas will 	If someone tells me that Devin still wants me, I 

(lon't Care. 

Pursuant to R.C.M. 405(9)(2)(13), the thregoing constitutes the substance of the testimony given 

by the witness. I reviewed this document with the witness telephonically and she confirmed 

it constitutes a true and correct summary of her testimony given during the Article 32 hearing. 

Executed at Holloman Mr Force Base, New Mexico, on August f,  2012, 

tpt, USAFR 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE LEGAL OPERATIONS AGENCY (AFLOA) 

18 September 2012 

MEMORANDUM FOR 49 WO/JA 

FROM: 	AFLOA/JAJG (Capt Rosenow) 

SUBJECT: 	Request for Discovery of Evidence, No. 2, in US v. A/C Devin P. Kelley 

I. 	Pursuant to R.C.M. 701 and the additional citations herein, the defense requests copies of all 
documents, notes, reports, recordings, statements of witnesses, physical evidence or other 
information in the possession of the government which has any bearing on the case at hand, 
however remotely or arguably favorable or unfavorable to A 1C Devin Kelley, whether 
consisting of evidence that would be legally admissible or inadmissible in a court-martial, 
and whether concerning matters proper for findings or only in extenuation or mitigation. If 
you or any other government representative has such evidence or it may be obtained with 
whatever difficulty, expense or unlikelihood of success, you are requested to advise the 
defense of that evidence whether discovered before, during or after trial. See Brady v. 
Maryland, 373 U.S. 83 (1963); Moore v. Illinois, 403 U.S. 953 (1971); US. v. Franchia, 32 

C.M.R. 315 (C.M.A. 1962); US. v Mayfield, 43 C.M.R. 336 (C.M.A. 1971); U.S v 

Mougenel, 6 M.J. 589 (A.F.C.M.R. 1978); Arts. 36 and 46, U.C.M.J.; AFI 51-201, para. 3.7; 

R.C.M. 701 and 703. 

2. In addition to all remaining evidence covered in the defense discovery request of 17 June 

2012, the defense specifically requests: 

a. The complete case files, including all those items previously itemized in the first 
defense discovery request, for any investigation conducted by the government 

involving A IC Kelley. 

b. All internal data pages (IDPs) held in connection with this case. 

c. Any evidence of a derogatoly nature or which in iglu tend to diminish the 
credibility of any potential government or defense witness including but not 
limited to prior nonjudicial punishment, civilian or military convictions, discharge 
paperwork and accompanying documents and records of trial as well as evidence 
of other character traits, conduct or biases bearing on witness credibility (e.g., 
letters of admonishment, letters of counseling, letters of reprimand, records of 
individual counseling, adverse training records and revoked security clearances). 

See U.S. v. Agurs, 427 U.S. 97(1976); Giglio v. US., 405 U.S. 150 (1972); Brady 
v. Maryland, 373 U.S. 83(1963); U.S. v. Green, 37 MA. 88 (C.M.A. 1993); US. 
v. Brickey, I 6 M.J. 258 (C.M.A. 1983). Particularly, the defense requests the 
abovetnentioned records for all witnesses called during the Art. 32, U.C.M.J., 
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hearing as weft as any individuals later identified as potential witnesses for the 
government or defense, 

d 	All records in the control of the State of New Mexico related to any 
investigations, arrests, prosecutions, deferred prosecutions or custody hearings 
involving A IC Kelley or Tessa Kelley. 

e. Alt investigator notes accomplished in connection with any interview of any 
witness involved in this case. Particularly, the defense requests notes for every 
witness named in para. 2.e above as well as any other witness not yet identified in 

previous discovery. 

f. Complete copies of all handbooks, local instructions and supplements to any Air 
Force Instruction (AFI) employed by the con finement facility at Ilolloman AFB, 

New Mexico. 

g. All logs, registers and forms maintained by the confinement facility at Holloman 
AFB, New Mexico, related to the pretrial confinement of Al C Kelley. This 
request specifically includes any written requests or complaints accomplished by 
A IC Kelley for remedy by confinement personnel. 

it The names and phone numbers for any officers in charge (01Cs) assigned to 
manage and oversee the confinement facility at Ilolloman AFB, New Mexico. 

3. The defense further requests an opportunity to review every ease file discussed above and 

within the control of the government firsthand. 

4. The defense requests notification in writing if the government does not intend to comply with 

any provision of this request. Also, please note rather than duplicate previously discovered 
materials. The defense expects the government will make a diligent effort to comply with this 

request and any non-response or response without comment will be interpreted as an 

affirmative assertion that the requested information does not exist. See U.S. v. Green, 37 Mi. 

88 (C.M.A. 1993). 

5. In accordance with R.C.M. 701(d), this is a continuing request and as such includes any 

information that the government may later discover before, during or after trial. See US. v. 
Eshalond, 23 M.J. 12 (C.M.A. 1986); U.S. v. Brickey, 16 M.J. 258 (C.M.A. 1983). 

6. As before, A IC Kelley requests a speedy trial in accordance with R.C.M, 707, Art. 10, 

U.C.M.J., as well as the Fifth and Sixth Amendments of the U.S, Constitution, See Barker v. 
Wing°, 407 U.S. 514 (1972). This is his fifth request, the first having been filed on 17 June 

2012, the second on 21 July 2012, the third on 5 September 2012 and the fourth on 17 

September 2012. 

7, 	In accordance with M.R.E. 513(c) and on behalf of Al C Kelley, the defense asserts this 

privilege and nothing contained herein should be interpreted as a waiver. 

' 
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8. 	If you have any questions, please contact me by telephone at 	 or email through 

MARK F. ROSENOW, Copt, USAF 
Defense Counsel 

Pia .1 
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CERTIFICATE OF SERVICE 

I certify that on 18 September 2012 I caused a copy of this document, Request for Discovery of 
Evidence, No. 2, to be served on the government. 

MARK F. ROSENOW, Capl, USAF 
Defense Counsel 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE LEGAL OPERATIONS AGENCY (AFLOA) 

17 June 2012 

MEMORANDUM FOR 49 WO/JA 

FROM: 	AFLOA/ADC (Capt Rosenow) 

SUBJECT: Request for Discovery of Evidence in US 1 v. A I C Devin P. Kelley 

1 	Pursuant to R.C.M. 701 and the additional citations herein, the defense requests copies of all 
documents, notes, reports, recordings, statements of witnesses, physical evidence or other 

information in the possession of the government which has any bearing on the case at hand, 
however remotely or arguably favorable or unfavorable to A IC Devin Kelley, whether 

consisting of evidence that would be legally admissible or inadmissible in a court-martial, 
and whether concerning matters proper for findings or only in extenuation or mitigation. If 

you or any other government representative has such evidence or it may be obtained with 

whatever difficulty, expense or unlikelihood of success, you are requested to advise the 
defense of that evidence whether discovered before, during or after trial. See Brady v. 

Maryland, 373 U.S. 83 (1963); Moore v. Illinois, 403 U.S. 953 (1971); U.S. v. PYanchia, 32 

C.M.R. 315 (C.M.A. 1962); U.S. v Maxfield, 43 C.M.R. 336 (CM.A. 1971); U.S. v 
Mougenel, 6 M.J. 589 (A.F.C.M.R. 1978); Arts. 36 and 46, (J.C.M.J.; AEI 51-201, para. 3.7; 

R.C.M. 701 and 703. 

2 	As required by R.C.M. 308(a), the name of any person who ordered the charge(s) be 

preferred, if applicable. 

3. As required by R.C.M. 701(a)(1), copies of: 

a. Any paper which accompanied the charge(s) when it was (they were) referred to 
the court-martial, including papers with the charge(s) upon a rehearing or new 
trial; 

b. The convening order and any amending orders; and 

c. Any sworn or signed statement relating to an offense charged in the case that is in 
the possession of the government, including any handwritten, typed or recorded 
statements by A IC Kelley or any potential witness in connection with the 
investigation of this case made to representatives of the government. See also 
M.R.E. 304(41). 

4 	As required by R.C.M. 701(a)(2)(A), disclosure and production of any books, papers, 
documents, photographs, tangible objects, buildings or places, or copies of portions thereof, 

that are within the possession, custody or control of military authorities, and that are material 
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to the preparation of the defense or are intended for use by the government as evidence in 
their case-in-chief or were obtained from or belong to A IC Kelley, including but not limited 
to: 

a. Any matter the government may seek to have judicially noticed. M.R.E. 201. 

b. The names and phone numbers of all government investigators and informants 
who have participated or are presently participating in the investigation of the 
charge(s) other than those identified in the OSI report or any other report by any 
other investigating agency. 

c. All personal and official notes, memorandums, writings, audio and video tape 
recordings prepared by all investigators, including but not limited to: 

i. The OSI Complaint Form (including reverse and continuation sheets); 

ii. Internal data pages (1DPs); 

iii. Interview logs; 

iv. All records reflecting the chain of custody of any evidence in the 
possession of the government including evidence tags; 

v. All notes of investigators taken during interviews concerning the case 
against A1C Kelley; 

vi. Forms 52 (Request for Consensual Intercept Authorization); 

Forms 14 (Source and Target Management Record); 

viii. Forms 40 (Reports of Investigative Activity); 

ix. Informant notes; 

x. All statements or reports that may later become discoverable under the 
Jencks Act, 18 U.S.C. § 3500; 

xi. Copies of the covers of all AF Form 3986 folders used by investigators for 
the case file, the dossier and source file and all operations file materials; 

xii. Written search authorizations or summaries of memoranda prepared 
concerning any oral search authorizations, together with any affidavits or 
statements made to obtain such authorizations and other writings prepared 
by the search authorizing authority, law enforcement agents or judge 
advocates to obtain authorization from the search authority; 

xiii. Any applicable consent to search forms issued during the investigation; 
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xiv. Documents relating to the revocation or suspension of any investigator's 
credentials or their being the subject of any internal affairs investigation, 
including any documents relating to agent misconduct; 

xv. The Case Operations Plan; 

xvi. All messages and other documents used to communicate between the 
various levels of OSI in this investigation, including any AFOSI Foims 

158; 

xvii. All documents relating to the disbursement of confidential funds, 
including but not limited to any DA Form 3697, Subvoucher for 
Disbursement from Confidential Funds, with all supporting documents 
and notes pertaining to individual expenditures; 

xviii. Any information obtained from an informant whose information and 
identity has not already been disclosed (information withheld on privacy 
or other grounds of privilege should he identified for in camera review by 

the military judge); 

xix. Any electronic surveillance, including but not lint ited to wiretapping, 
bugging and video surveillance of A IC Kelley or his premises, his social 
networking websites (e.g., Facebook, MySpace, Twitter, foursquare, 
Google+) or his electronic mail and messaging systems, websites or 

programs; and 

xx. A complete copy of any electronic recording of any witness interview or 
pretext phone call accomplished in connection with this case, whether or 
not the witness is expected to testify, including any Verbal Analysis 
Interviews or polygraph examinations, as well as the same for any 
recordings of AlC Kelley. 

xxi. The defense specifically requests to be informed if any of the requested 
documents do not exist in the present case or have been deemed non-
material by any investigator. 

d 	Any evidence of a derogatory nature or which might tend to diminish the 
credibility of any potential government or defense witness including but not 
limited to prior non-judicial punishment, arrests, civilian or military convictions 
and records of trial as well as evidence of other character traits, conduct or biases 

bearing on witness credibility (e.g., letters of admonishment,-letters of counseling, 
letters of reprimand, records of individual counseling, adverse training records, 
discharge paperwork and accompanying documents and revoked security 
clearances). See U.S. v. Agurs, 427 U.S. 97 (1976); Giglio v. US, 405 U.S. 150 

(1972); Brady V. Maryland, 373 U.S. 83(1963); US. v. Green, 37 M.J. 88 

(C.M.A. 1993); US. 1'. Mickey, 16 M.J. 258 (C,M.A. 1983). 
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e. Any evidence of a derogatory nature or that might tend to diminish the credibility 
of A IC Kelley including but not limited to prior non-judicial punishment, arrests, 
civilian or military convictions and records of trial as well as evidence of other 
character traits, conduct or biases bearing on witness credibility (e.g., letters of 
admonishment, letters of counseling, letters of reprimand, records of individual 
counseling, adverse training records, discharge paperwork and accompanying 
documents and revoked security clearances). Id. 

f. Any relevant medical, mental health, financial, family advocacy and personnel 
records of any potential government witness and any identified defense witness 
against or for A IC Kelley in any phase of trial presently in the military or 
previously discharged (information withheld on privacy or other grounds of 
privilege should be identified for in camera review by the military judge). U.S. v. 
Reece, 25 M.J. 93 (C.M.A. 1987). 

g. Identification of all witnesses including addresses, home and work telephone 
numbers used to develop the case against A1C Kelley as well as any potential 
rebuttal case. 

h. Identification of all witnesses including addresses, home and work telephone 
numbers the government intends to call at any deposition, their case-in-chief, 
rebuttal or presentencing under R.C.M. 1001 as well as any relevant statements or 
reports discoverable under the Jencks Act, 18 U.S.C. § 3500. 

Identification of all witnesses' military status or, for witnesses with prior military 
service now in civilian status, the date of separation from the military, discharge 
basis, characterization of discharge and a summary of circumstances explaining 
any discharges other than completion of the required term of service. 

Identification of all confidential witnesses and undercover investigators including 
addresses, home and work telephone numbers as well as a complete copy of any 
source dossier managed by any investigator or investigating agency. 

k. 	A list and copies of any documents or other real evidence the government intends 
to use in their case-in-chief, rebuttal or presentencing under R.C.M. 1001. 

I. 	Access to current background information for all potential court members known 
to the government. UR v. Credit, 2 M.J. 631 (A.F.C.M.R. 1976). Please ensure 
answers to the specific questions listed at R.C.M. 912(a)(1) are provided for each 
potential court member. 

m. All documents related to any reassignment of A IC Kelley incident to this 
investigation. 

n. Any requests, subpoenas or supporting affidavits used to obtain any of A1C 
Kelley's financial records or any other evidence. 
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o. 	Copies of all information used by the convening authority and the various 
advisory personnel in nominating and selecting potential court members including 
all letters, lists and other documents compiled by the GCMCA and SPCMCA and 
their staff. This specifically includes any list upon which the convening authority 
indicated which members were selected to sit as potential court members and 
those that were not as well as any documents showing the pool of potential court 
members. 

Copies of any messages and any attachments forwarded from the legal office to 
selected potential court members notifying them of their selection by the GCMCA 
or SPCMCA as well as any communications returned, 

Pursuant to R.C.M. 703(d), any government request to the convening authority for 
any expert witness or consultant, in advance of employment of any such expert or 
consultant, including their resume, curriculum vitae and all documents used by 
the expert witness or consultant to prepare for trial. M.R.E. 612 and 803(18). 

5. As required by R.C.M. 701(a)(2)(3), disclosure and production of the results or reports of 
any physical or mental examinations and of any scientific tests or experiments, or copies 
thereof that are within the possession, custody or control of military authorities, the 
existence of which is known to the government and that are material to the preparation of the 
defense or are intended for use by the government as evidence in their case-in-chief. 

6. Any evidence in the government's possession that may reasonably tend to: 

a. Negate A IC Kelley's guilt; 

b. Mitigate the degree of the charged offense(s); or 

e. Reduce A IC Kelley's punishment. See R.C.M. 761(a)(6). 

7, Any evidence in the government's possession favorable to Ale Kelley including any copies 
of citations to accompany ally awards kept within personnel records, squadron records or 
elsewhere, certificates of training, letters of appreciation and character statements. 

8. Disclosure and production of any immunity or leniency offered or granted to any witness or 
potential witness. M.R.E. 301(c)(2); see also US v. Webster, 1 MT. 216 (C.M.A. 1975). The 
defense further requests to be notified if any government agency or representative of any 
government agency offered to assist or reward any witness in return for their cooperation 
(e.g., a promise by an investigator to speak to a witness's commander about retention in the 
military or reduced punishment). 

9. As required by M.R.E, 304(d)(1), disclosure and production of the contents of all statements 
in any form made by Al C Kelley relevant to the case, known to the government and within 
the control of the military or readily obtainable from civilian authorities. This request 
specifically includes the contents of any recorded conversations or other statements in the 
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possession of federal or state authorities or any individual working with said authorities 
whether or not said conversations are admissible, exculpatory or incriminating. See also 
R.C.M. 701(a)(1)(C). 

10 	As required by M.R.E. 321(c)(1), disclosure and production of all evidence of prior 
identification of A1C Kelley at a lineup or other identification process that the government 

intends to offer at trial. 

11 	As required by M.R.E. 612(2), disclosure and production of any document used by a witness 

to prepare for trial. 

12 Any hearsay evidence the government intends to introduce as an exception to M.R.E. 802 
and the specific provision under which it seeks admission. See generally M.R.E. 803 and 

804. 

13 Any findings or sentencing instructions the government intends to request. 

14 	Copies of AlC Kelley's Personnel Information File (PIP) or its equivalent at ail levels of 
command, Unit Personnel Record Group (UPRG), Unfavorable Information File (UIF) and 
Enlisted Performance Reports (EPRs). 

15 	Notice of all evidence the government intends to introduce pursuant to M.R.E. 404(b) 
whether in their ease-in-chief, rebuttal or prescntencing under R.C.M. 1001. M.R.E. 404(6); 
see also U.S. v. Trimper, 28 M.J. 460 (C.M.A. 1989); U.S. y Wingan,27 M.J. 128 (C.M.A. 
1988). The defense further requests that the government articulate the permissible purpose 
under M.R.E. 404(b) that justifies consideration of this evidence and how the evidence is 
more probative than prejudicial under the required balancing test; this includes but is not 
limited to any evidence the government intends to introduce concerning allegations of 
substandard duty performance, prior or subsequent unapproved absences from duty, 
violations of any Air Force Instruction, uncharged sexual misconduct, uncharged financial 
misconduct and any other misconduct, no matter how minor or tangentially related to the 
charged offense(s). 

16 	Notification in writing if the government does not intend to comply with any provision of 
this request. Also, please note rather than duplicate previously discovered materials. The 
defense expects the government will make a diligent effort to comply with this request and 
any non-response or response without comment will be interpreted as an affirmative assertion 
that the requested information does not exist. See U.S. v. Green, 37 M.J. 88 (C.M.A. 1993). 

17 In accordance with R.C.M. 701(d), this is a continuing request and as such includes any 
information that the government may later discover before, during or after trial. See U.S. v. 
Eshalomi, 23 M.J. 12 (C.M.A. 1986); US. Briekey, 16 M.S. 258 (C.M.A. 1983). 

18 	A IC Kelley requests a speedy trial in accordance with R.C.M. 707, Art. 10, U.C.M.J., as well 
as the Fifth and Sixth Amendments of the U.S. Constitution, See Barker v. Wingo, 407 U.S. 
54(l972). 
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19. In accordance with M.R.E. 5 I 3(c) and on behalf of A1C Kelley, the defense asserts this 
privilege and nothing contained herein should be interpreted as a waiver. 

20. If you have any questions, please contact me by telephone at 	 or email through 

MARK F. ROSENOW, Capt, USAF 
Defense Counsel www.sdslaw.us



CERTIFICATE OF SERVICE 

I certify that on 17 June 2012 I caused a copy of this document, Request for Discovery of 
Evidence, to be served on the government. 

MARK F. ROSENOW, Capt, USAF 
Defense Counsel 
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DEPARTMENT OF THE AIR FORCE 
AIR FORCE LEGAL OPERATIONS AGENCY (AFLOA) 

OFFICE OF THE AREA DEFENSE COUNSEL 
HOLLOMAN AIR FORCE BASE, NEW MEXICO 

2 November 2012 

MEMORANDUM FOR 49 WO/JA 

FROM: AFLOA/ADC (Capt Danko Princip) 

SUBJECT: Request for Discovery of Evidence, No. 3 — 
United States v. AIC Devitt P. Kelley (Holloman APR, NAI) 

1. Pursuant to R.C.M. 701 and the additional citations herein, the defense requests copies of all 
documents, notes, reports, recordings, statements of witnesses, physical evidence or other 
information in the possession of the government which has any bearing on the case at hand, 
however remotely or arguably favorable or unfavorable to A1C Devin Kelley, whether consisting 
of evidence that would be legally admissible or inadmissible in a court-martial, and whether 
concerning matters proper for findings or only in extenuation or mitigation. If you or any other 
government representative has such evidence or it may be obtained with whatever difficulty, 
expense or unlikelihood of success, you are requested to advise the defense of that evidence 
whether discovered before, during or after trial. See Brady v. Maryland, 373 U.S. 83 (1963); 
Moore v. Illinois, 403 U.S. 953 (1971); U.S. v. Franchia, 32 C.M.R. 315 (C.M.A. 1962); U.S. v 
Maxfield, 43 C.M.R. 336 (C.M.A. 1971); U.S. v klongenel, 6 M.J. 589 (A.F.C.M.R. 1978); Arts. 
36 and 46, U.C.IVI.J.; AFI 51-201, para. 3.7; R.C.M. 701 and 703. 

2. In light of notification by the government °I 
in addition to all remaining evidence covered in the defense 

discovery request of 17 June 2012 and 18 September 2W2, the defense specifically requests: 

a. Any and all records or evidence in control of the State of New Mexico related to the 
and the divorce 

roceedin s between A IC Kale , and Tessa Kelley, to include records specifically concerning 

b. The names and phone numbers of any individuals employed by the State of New Mexico 
or other agencies with knowledge of the 

11.11.nd the divorce proceedings between A IC Kelley and Tessa Kelley. 

3. The defense further requests an opportunity to review every case file discussed above and 
within the control of the government firsthand. 

4. The defense requests notification in writing if the government does not intend to comply with 
any provision of this request. Also, please note rather than duplicate previously discovered 
materials. The defense expects the government will make a diligent effort to comply with this 
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request and any non-response or response without comment will be interpreted as an affirmative 
assertion that the requested information does not exist. See US. v. Green, 37 M.J. 88 (C.M.A. 
1993). f 

5. In accordance with R.C.M. 70I(d), this is a continuing request and as such includes any 
information that the government may later discover before, during or afier Hal. See U.S. v. 

Esha 	23 M.J. 12 (C.M.A. 1986); US. v. Brickey, 16 Mi. 258 (C.M.A. 1983). 

6. In accordance with M.R.E. 513(c) and on behalf of A1C Kelley, the defense asserts this 
privilege and nothing contained herein should be interpreted as a waiver. 

7. If you have any questions, please contact me by telephone an email at 

DANKO PRINCIP, Capt, USAF 
Area Defense Counsel 
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CERTIFICATE OF SERVICE 

I certify that on 2 November 2012 1 caused a copy of this document, Request for Discovery of 
Evidence, No. 3, to be served on trial counsel. 

fra 	/ 

21) 

DANKO PRINCIP, Capt, USAF 
Area Defense Counsel 

3 

n.;.1 

www.sdslaw.us



Princip, Danko Capt USAF ACC AFLOA/ADC 

From: 	 Neil, Matthew J Capt MIL USAF AFLOA/JAJG 

Sent: 	 Ftiday, November 02.2012 441 PM 

To: 	 Ramie, Danko Cap( USAF ACC AFLOtVADC; Johnson Brett A Capt USAF ACC 49 WO/JA 

Cc: 	 ROSENOW, MARK F Capt USAF AETC AFLOA/JAJG; 	 Mark 

Rosenow 	 Mgt USAF ACC 49 WG/JA:=aSgt USAF 

AFLOA AFLOAMDC 

Subject: 	 US v. Kelley- Response to Disc Req, 404(h) Notice, 

This e-mail contains FOR OFFICIAL USE ONLY (FOUO) information which must be protected under 

the Privacy Act & AFT 33-332." 

Defense, 

1. In response to your Discovery Request Number 3, the Government has provided all 

information in the possession of the Government and known to Trial Counsel. We are in the 

nrnrecc of trying to obtain any court documents relating to the 

and will provide that once we obtain them, should they exist. 

Aside from what has been provided and what we are trying to obtain, if there is additional 

documentation you believe exists and that you would like the Government to subpoena or there 

are witnesses you would like produced for trial, please submit a request complying with the 

requirements of RCM 703, including a showing of relevance and necessity. 

2. Please also take this e-mail as notice under IRE 404(h) of all statements of the accused 

the Government has previously noticed under MR[ 304(d)(1). 

3. In follow-u to our discussions earlier, here is what we know with regard to possible 

4. We are also working the issue with having your client brought_ over from confinement on 

Sunday and Monday. I will let you know as soon as we have any update in that regard. 

-Matt 

Matthew 7, Neil, kept, USAF 

Senior Trial Counsel, AFLOA/2A7G 

Scott Air Force Base, IL 
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DSN: 
Commercial: 

This document is ATTORNEY WORK PRODUCT / ATTORNEY-CL1ENT PRIVILEGED / FOR OFFICIAL USE ONLY 

(FOUO) and is therefore not subject to disclosure or dissemination pursuant to the Freedom of 

Information Act or the Privacy Act or otherwise outside of official channels. Review of this 

document is limited to any intended recipient(s) by direct submission from the sender and any 

further coordination within the recipient's organization deemed reasonable by the recipient. 

Be further advised that the Privacy Act of 1974, as amended, applies to personal information 

contained within this document. Such information must be protected per DoD 5400.11-R, AFI 33-

119, AFI 33-129, and AFI 33-332 as FOU0 information. If there are any questions on this 

document or its contents, please contact the sender. 

From: Princip, Danko Capt USAF ACC AFLOA/ADC 

Sent: Friday, November 02, 2012 3:23 PM 

To: Johnson, Brett A Capt USAF ACC 49 WG/JA 

Cc: Carruthers, Michael P Maj USAF ACC 49 WG/49 WM; Neil, Matthew J Capt MIL USAF 

NSW, MARK F Capt USAF 	AFLOA/JAJG 	Mark ROSenow; 

Sgt USAF ACC 49 WG/Jagt USAF AFLOA AFLOA/ADC; 

Sgt USAF ACC 49 WG/JA 

Subject: US v. Ale Devin P. Kelley - Defense Discovery Request #3 

Capt Johnson, 

In light of your notification last night regarding 
please find attached a discovery request for documentary evidence and witnesses wit 

information concerning that 	 Thank you. 

V/ r, 

DANKO PRINCIP, Capt, USAF 

Area Defense Counsel 

AFLOA/ADC 
681 Second Street, Suite 205 

Holleman AFB, NN 88330 

Dot
c 

FAX DSN: 

	Original Message 	 

From: Johnson, Brett A Copt USAF ACC 49 WG/JA 

Sent: Thursday, November 01, 2012 5:21 PM 

To: 	 F ACC AFLOA/ADC 

Cc 	 USAF AFLOA AFLOA/ADC; ROSENOW, MARK F Capt USAF AETC 

AFLOA/JAM; 	 SSgt USAF ACC 49 WG/JA; 

TSgt USAF ACC 49 WG/JA 
Subject: Cont'd Discovery Response - US v Kelley 

Capt Princip, 

See the attached continuing discovery response for the Kelley case plus one attachment 

(previously provided, but it pertains to the same witness). Also, we learned that there was 

2 
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a court hearing in town this morning, and it sounds like 	I  

don't have any documentation, just information from this same witness. Let 

me know it you have any questions. 

Very respectfully, 

Brett A. Johnson, Capt, USAF 

Assistant Staff Judge Advocate 

49 VIG/JA 

Holloman AFB, NM 

COMM 

, 	3 6 
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Princip, Danko Capt USAF ACC AFLOA/ADC 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Signed By: 

Capt Princip,  

Johnson, Brett A Capt USAF ACC 49 WGIJA 
Thursday, November 01, 2012 5:23 PM 

Ca USAF ACC AFLONADG 
S t USAF AFLOA AFLOA/ADC-  ROSENOW, MARK F Capt USAF 

Sgt USAF ACC 49 WCVJA. 
Sgl USAF A C 49 

Could Discovery Response - US v. Kelley 
Coned Government Discovery Response (Kelley - 1 Nov 12).pdf; Attachment 1 -. 

111111111 

See the attached continuing discovery response 

(previously provided, but it pertains to the 

a court hearing in town this morning, 

I don't have any documentatiOn. 

me knod it you have any questions.  

for the Kelley case plus one attachment 

me witness). Also we learned that there was 

just information from this same witness. Let 

Very respectfully, 

Brett A. Johnson, Capt, USAF 

Assistant Staff judge Advocate 

49 WG/lA 

Holleman AFB, NM 

coMM 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

UNITED STATES 
RULING: 

V. 	 MOTION FOR APPROPRIATE 
RELIEF: RELEASE FROM 

AIRMAN FIRST CLASS DEVON P. KELLEY 
	

PRETRIAL CONFINEMENT 
49" Logistics Readiness Squadron (ACC) 
HoBoman AFB NM 

4 Noveinber 2012 

The defense has moved, under RCM 305C) that the court order the accused's immediate release 
from pretrial confinement. Additionally, the defense has requested credit under Article 13, 
UCMJ as a result of pre-trial punishment; however, the defense is only requesting advance ruling 
as to its RCM 305(j) request for release. 

BURDEN 

Under R.C.M. 905(c), the burden of proof is the preponderance of the evidence, and the burden 
of persuasion is on the Defense as the moving party. 

FACTS 

I. On 8 June 2012, Maj 	 49 LRS/CC, ordered the accused into 
confinement at the 49th Security Force Squadron confinement facility on the suspicion that he 
violated Articles 86, 128, and 134 of the LI.C.M,J. On that date, Ma 
also completed the 24-hour memorandum approving the continued pretrial con moment of the 
accused. 

2. On 10 June 2012, Lt Col 	 9 00/CD, the Pretrial Confinement Review 
Officer (PCRO) in this case, completed the 48-hour memorandum approving continued pretrial 
Confinement. On 11 June 2012, Lt ColliMonducted the 7-day pretrial confinement 
review hearing and approved continued pretrial confinement based on his finding of "probable 
cause to believe the confince committed the offenses for which lie is held." and a further finding 
of the necessity of continued confinement. At that time, Lt Col 	was the second 
alternate PCRO listed on the PCRO Appointment Letter. The defense objected to Lt Col 

serving in the two roles for failing to meet the standard of neutral and detached. Lt 
Col 	dtimately "found no reason that [he] could not act as the PCRO in 
both reviews?' 

3. The defense contends that Lt Co 	vas not sufficiently neutral and detached to 
perform the 7-day review based solely on the fact that he was "reviewing his own work" or in 

that he had performed the 48-hour review. 'Hie defense points to nothing in It Col 
review betraying his alleged lack of neutrality and/or detachment. The defense has 

also requested a ruling based solely on documentary evidence attached to its motion, choosing 
Appellate Exhibit 

Page Markedji 
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not to call Lt Co 	thereby giving the Court no opportunity to observe his demeanor, 
contending instead that, as the 48-hour reviewing officer, he is "by definition" not neutral and 
detached. Therefore, the defense is in essence asking that, without the benefit of precedent or 
other authority, I adopt a per se rule that the same individual cannot conduct the 48-hour and 7- 
day reviews. 1 have no evidence that Lt Col 	signing of the 48-hour memorandum 
represented him taking such an intractable position as to divest him of his neutral and detached 
status especially not having had the opportunity to personally observe his demeanor. 

LAW 

4. When a service member is placed into pre-trial confinement, a neutral and detached officer 
must review the adequacy of the probable cause within 48 hours of imposition of confinement 
under military control. R.C.M. 305(i)(1). Not later than 72 hours after the imposition of 
confinement, the member's commander must decide whether pre-trial confinement will continue. 
R.C.M. 305(h)(2)(A). If continued pre-trial confinement is approved, the commander must 
prepare a memorandum stating the reasons for the conclusion that the requirements for 
confinement have been met. R.C.M. 305(00). A commander's compliance with the 72-hour 
requirement may satisfy the 48-hour probable cause determination, provided the commander is 
neutral and detached and acts within 48 hours of the imposition of confinement. R.C.M. 
305(h)(2)(A). 

5. The 48-hour probable cause review is not only required by the Rules for Courts-Martial, but 
also by the Fourth Amendment to the Constitution. In Gerstein v. Pugh, 420 US 103 (1975), the 
Supreme Court held that as a prerequisite to extended pretrial restraint, A judicial determination 
of probable cause must be made. This determination required "the detached judgment of a 
neutral magistrate." Id. at 114. In 1991, the Supreme Court clarified that this judicial 
determination of probable cause must take place within 48 hours of detention being imposed. 
County of Riverside v. McLaughlin, 500 US 44 (1991). 

6.. Within 7 days of imposition of confinement, a neutral and detached officer appointed in 
accordance with service regulations prescribed by the Secretary concerned reviews the probable 
cause determination and the necessity for continued pretrial confinement. R.C.M. 305(i)(2). 
The standard of proof at this hearing is a preponderance of the evidence and the burden is on the 
government. RCM 305(i)(2) and Drafters' Analysis of RCM 305, at A21-20. The 7-day 
reviewing officer's conclusions, including the factual findings on which they are based, must be 
set forth in written memorandum. R.C.M. 305(i)(2)(T)). According to AFI 51-201, paragraph 
3.2.23 if the 7-day Pretrial Confinement Review Memorandum is completed within 48 hours of 
the imposition of confinement, that review can also satisfy the requirement for the 48-hour 
probable cause determination. 

7. The Supreme Court has elaborated as to what constitutes a "neutral and detached" official for 
purposes of making a probable cause determination. In S'hadwick v City of Tampa, 407 US 345 
(1972), the Court explained that "[w]hatever else neutrality and detachment might entail, it is 
clear that they require severance and disengagement from activities of law enforcement." The 
Court found municipal court clerks to be "neutral and detached" where those clerks had "no 
connection with any law enforcement activity or authority which would distort the independent 
judgment the Fourth Amendment requires." Id at 530-531, 
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Colonel, USAF E LEY 
tary Judge 

8. Although military courts have offered various opinions on who can and cannot qualify as a 
"neutral and detached officer," apparently only the Air Force court has offered explicit 
definitions for "neutral" and "detached." In an unpublished opinion, United States v. Thastop 
1989 WL 80557 (AFCMR 1989), the AFCMR clarified, "[for the purpose of pre-trial 
confinement hearings, we interpret the word 'detached' to mean having no connection with the 
court-martial referral processor law enforcement functions, We further, for the purpose of this 
issue, interpret the word `neutrar to mean that the hearing officer has no bias or prejudices one 
way or the other." 

9. The court in United States v. Res-rout, 38 MJ 292, 298 (CMA 1993) suggested that the fact 
that the commander in question was not "reviewing his own decision," weighed in favor of that 
commander being found to be "neutral and detached" for the purposes of a pretrial confinement 
review. The defense, however, is apparently arguing that the converse is therefore automatically 
true, that anyone reviewing his own decision is of necessity, not neutral and detached. This 
argument fails in two respects. First, Lt Col 
decision of Maj 	 to confine and Maj 	

as, in reality, reviewing the initial 
subsequent decision to 

continue pretrial confinement. Secondly, Resroat identified e commander's lack of previous 
involvement to be but one factor to consider. Having seen no evidence of It Col 
abandonment of his neutral and detached tole, I do not find this one factor, standing alone, 
divests him of that status. The defense's reliance on AFT 51-201 is likewise inapposite. En fact, 
the use of the permissive "should" in the AFI clearly establishes its intent to provide guidance as 
opposed to per se policy. 

10. Per RCM 305(j)(1)(C), a Military Judge shall order release of the accused when, "The 
provisions of subsection (i)(1) or (2) of this rule have not been complied with and information 
presented to the military judge does not establish sufficient grounds for continued confinement 
under subsection (h)(2)(B) of this rule." 

IIIII
11, The defense has failed to demonstrate that the Lt Co 	was not sufficiently neutral 
and detached to disqualify him from performing the 7-day review. That others were available 
and that his service deviated from AFI-suggested procedure are simply not dispositive. Lt 

did, however, fail to comply with section (i)(2)(A)(iii) by basing his findings on 
probable cause, vice a preponderance of the evidence. Even so, having reviewed the evidence 
underlying the accused's confinement, I do find by a preponderance of the evidence that the 
accused committed offenses triable by court-martial, that continued confinement is necessary in 
order to assure the accused's presence at trial and to assure against the accused's commission of 
additional serious misconduct, and that lesser forms of restraint are inadequate. 

WHEREFORE, the defense motion for appropriate relief is denied inasmuch as it requests 
the accused's immediate release from pretrial confinement. 

3 t 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE JUDICIARY 

UNITED STATES 

V. 

Al C DEVIN P. KELLEY 
49th Logistics Readiness Squadron (ACC) 
Holleman Air Force Base, New Mexico 

OFFER FOR PRETRIAL 
AGREEMENT 

3 November 2012 

I. I, Al C Devin P. Kelley, am the accused under court-martial charges preferred on 26 July 

2012 and 15 August 2012 and referred to general court-martial on 27 August 2012. I am aware 

of the charges and specifications alleged against mc, and the charges and specifications have 

been explained to me by my defense counsel, Captain Mark F. Rosenow and Captain Danko 

Princip. I understand the charges and specifications, and lam aware I have a legal and moral 
right to plead not guilty and to leave the prosecution with the burden of proving my guilt beyond 

a reasonable doubt by legal and competent evidence. Understanding the above and under the 

conditions set forth below, and in consideration of an agreement by the convening authority to 

withdraw and dismiss Specifications 3, 4 and 5 of the Charge as well as Specifications 1 and 2 of 

the Additional Charge, and the Additional Charge, with prejudice, and to approve a sentence in 

accordance with the limitations set forth in Appendix A, I offer to: 

a. Plead guilty to Specifications 1 and 2 of the Charge; 

h. Enter into a reasonable stipulation of fact including the facts and circumstances 
surrounding the offenses to which I am pleading guilty; 

c. Request only the travel of one sentencing witness at government expense; 

d. Request no expert consultants at government expense; and 

c. Waive all waivable motions. 

2. I understand that this offer, when accepted by the convening authority, constitutes a binding 

agreement. I assert that I am, in fact, guilty of the offenses to which I am offering to plead guilty, 
and I understand that this agreement permits the government to avoid presentation in court of 

sufficient evidence to prove my guilt. I offer to plead guilty because it will be in my best interest 

that the convening authority grants me the relief set forth above and in Appendix A. I understand 

that [waive my right to a trial of the facts and to be confronted by the witnesses against me, and 

my right to avoid self-incrimination insofar as a plea of guilty will incriminate me. 

APPELLATE EXHIBIT 

MARKED PAGE In  
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3. In making this offer, I state that: 

a. I am satisfied with the defense attorneys who have advised inc with respect to this offer 
and consider them competent to represent me in this court-martial. 

b. This offer to plead guilty originated with me and my counsel, and no person or persons 
made any attempt to force or coerce me into making this offer or to plead guilty. 

c. My counsel have fully advised me of the nature of the charges against me, the possibility 
of my defending against them, any defenses which might apply, and the effect of the 
guilty pica which I am offering to make, and I fully understand their advice and the 
meaning, effect, and consequences of this plea. 

d 	I understand the signature of the convening authority to this offer and to Appendix A, or 
to any modified version of Appendix A which I also sign, will transform this offer into an 
agreement binding upon me and the government. 

e. I understand that I may withdraw my plea of guilty at any time before sentence is 
announced but not after sentence is announced and that, if I do so, this agreement is 
canceled and of no effect. This agreement will also be canceled and of no effect if any of 
the following occurs: 

(I) Refusal of the court to accept my plea of guilty, as set forth above, or modification of 
the plea by anyone during the trial to not guilty or to a lesser degree of guilt. 

(2) Withdrawal by either party to the agreement before the trial. 

(3) My failure to agree with the trial counsel on a reasonable stipulation concerning the 
facts and circumstances of the offenses to which I am pleading guilty. 

4. I understand that the convening authority's obligation to approve a sentence no greater than 
that provided in Appendix A to this agreement may be canceled after a hearing following the 
guidelines in R.C.M, 1109(c)(4), if I commit any offense chargeable under the U.C.M.J. between 
the announcement of sentence and the convening authority's approval of any sentence. 

5. 	I understand that if this agreement is canceled for any reason slated above or if the 
government refuses to enter into this agreement, this offer for an agreement and any intbrmation 
I provide pursuant to this agreement, cannot be used against me in any way oral any time to 
establish my guilt of the offenses, and the limitation upon disposition of my case set forth in 
Appendix A will have no effect. 

6. This document and Appendix A include all of the terms of this pretrial agreement, and no 
other inducements have been made by the convening authority or any other person which affect 
my offer to plead guilty. 
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D 	INF. KELLEY, Ale, 
Accused 

t. tacionsbcaCna 
Date 

I certify I gave the accused the advice referred to above, explained to him the elements of the 
offenses for which he is charged, and he has voluntarily signed this Offer for Pretrial Agreement. 

uj  Noss zo 

 
 

Date 	 MARK F. ROSENOW, Capt, USAF 
Defense Counsel 

/dove/14o 2o /.) 

 
 

Date 
	 DANKO PRINCIP, Capt, USAF 

Defense Counsel 

I recointnenctiLiceeptanc-4(rejeetles0 of this offer. 

Date 
SIr  

Y 	Col, USAF 
go Advocate 

The foregoing instrument, including Appendix A, dated 3 November 2012, is 
(approved and accepte9MIsapprureffsr 

IWO ,/,2 
Date 	 ROBIN RAND 

Lieutenant General, USAF 
Commander, 12th Air Force 
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DEPARTMENT OF THE AIRFORCE 
UNITED STATES AIRFORCE JUDICIARY 

UNITED STATF_S 

AlC DEVIN P KELLEY • 
49th Logistics Readiness Squadron (ACC) 
lielloman Air Force Easet  New Mexico 

APPENDIX ATC3 
OFFER FOR PRETRIAL 
AGREEMENT 

3 November 2012 

I. As consideration for the offer of the accused to plead guilty as set forth In the Offer for 

Pretrial Agreement, dated 3 November 2012, the convening authority will andeitalce that 

a. Specifications 3,4 and 5 of the Charge as well as Specifications I and 2 of the 
Additional Charge, and the Additional Charge, will be withdrawn and dismissed with 

prejudice; 

b. The apptrived sentence to confinement will not exceed Three (3) years; and 

c. There are no other limitations other than those stated above. 

2. This is the original Appendix A submitted with the Offer for ?retrial Agre,eincnt. 

Nrcft  
Date 	 D 1141IP. KELLEY, Al C, 'OW 

Accused 

I certify I advised the accused of the effect of the foregoing and I witnessed his voluntary 

signature to this Appendix A. 

• . 

1144140fri 2411' 
Date MARK F. R SENOW, Capt, USAF 

Defense Counsel 
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Novella Wa 
Date 	 DAblICO PRINCIP, Oapt, USAF 

Defense Counsel. 

reeotamend Eleeeptinnca(rejeetien) of this o (for. 

SPOv /2-
Date F Y . AG 

taff Judge Advoca 
Col, USAF 

ROBIN RAND 
Lieutenant General, USAF 
Com/Minder, 12Th Air POMO 

TI 	' ing-ba 	ent, ineluding Appendix A, dated 3 November 2012, is 

(C___

___ 
approved and accept(fttprzt):, 

-447/Z  
Date 
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DEPARTMENT OF TIIE AIR FORCE 
IN 'HIE UNITED STATES AIR FORCE TRIAL JUDICIARY 

UNITED S FATES 

V. 

A1C DEVIN P. KELLEY 
49th Logistics Readiness Squadron (ACC) 
Holloinan AFB, New Mexico 

) 
) 

The United States respectfully requests to ask the 

GOVERNMENT AMENDED 
PROPOSED VOIR DIRE 

5 November 2012 

following questions during voir dire: 

General 

I. At an earlier proceeding, the accused pled guilty to and was found guilty of the specifications 
involved in this ease. It will be your duty to determine an appropriate sentence for the accused 
for the offenses for which he has been found guilty. Is there anyone who is uncomfortable with 
that role? 

2. The specifications in this case involve assault of the accuscd's wife and aggravated assault of 
his step child. Now, I'm going to ask you a very broad question - has anyone known any 
individual — a family member, a friend, a neighbor, a coworker, who has been accused, arrested, 
or convicted of offenses involving domestic violence? 

3. Has anyone been a commander, an accuser, an investigating officer, or a witness in a Court-
martial or administrative discharge board involving similar offenses? 

4. Has any member, either in a personal or professional capacity, worked closely with victims of 
domestic violence? 

5. The following witnesses may testify over the course of this trial. As I say each name, I'd like 
you to answer whether you know that individual: 

a. Name individual witnesses. 

Sentencing 

6. The accused earlier pled guilty to the offenses of assaulting his wife on more than one 
occasion and assaulting his step son on more than one occasion with force or means likely to 
cause death or grievous bodily harm. Does everyone agree that these are very serious offenses? 

7. Is there anyone who feels that being young or stressed is an excuse for an Airman to assault 
his wife or to assault his step child with force or means likely to cause death or grievous bodily 
harm? 

PAGE 	 PAGES 
tt'tittiLLATE EXHIB 

HAGICED PAGE 

    

www.sdslaw.us



8. Does everyone agree that Airmen should be held accountable for their actions, both on and 
off duty? 

9. By pleading guilty today, the accused now has a federal conviction. Does everyone 
understand that anyone who is convicted at a Court-Martial or a federal court of any crime has a 
federal conviction? 

10, Does everyone agree that it is the sentence that you reach that will give that federal context, 
or meaning? 

11. Each of you will be required to vote on an appropriate sentence for the accused. The 
outcome of that vote may have significant effects on the lives of people connected to this case, 
particularly the victims, the accused, and their families, Does anyone have reason why you feel 
you would not be able to objectively decide on an appropriate sentence for this accused? 

12. The duty of sentencing an accused may not be a pleasant one: Would you agree that while 
your duty may not be pleasant, it is nonetheless important, both for the accused and the Air 
Force? 

Types of Punishment 

13. The military judge will instruct you to consider the range of punishment, from no 
punishment to the maximum punishment. Consider does not mean you would vote for a 
particular punishment. Consider means that you think about and make a choice in your mind, 
one way or the other, as to whether that's an appropriate punishment. Can each member follow 
that instruction, and consider the entire range of punishment? 

14, The military judge will give a number of instructions on the types of punishments and the 
range of punishment you can impose before you deliberate on an appropriate sentence. One of 
those options will be to sentence the accused to confinement. Would you all be able to consider 
sentencing a military member to confinement for violating the law? 

15. One of your options in sentencing is a punitive discharge, in this case a Bad Conduct or 
Dishonorable Discharge. The military judge will instruct you that a punitive discharge is a 
severe form of punishment and that a punitive discharge will affect an accused's future with 
regard to his legal rights, economic opportunities, and social acceptability. Would all members 
be able to consider sentencing a military member to a punitive discharge for violating the law? 

Respectfully Submitted, 

//signed mjn// 
MATTIIEW J. NEIL, Capt, USAF 
Trial Counsel 
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Certificate of Service 

I certify I served a copy of this Amended Government Proposed Voir Dire Questions on the 
Militaiy Judge and the Defense Counsel via email on 5 November 2012. 

//signed mjn// 
MATTIIEW J. NEIL, Capt, USAF 
Trial Counsel 
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DEPARTMENT OF THE AIR FORCE 
UNITED STATES AIR FORCE TRIAL JUDICIARY 

UNITED STATES 

V. 

A IC Devin P. Kelley 
49th Logistics Readiness Squadron (ACC) 
HoHoman AFB, New Mexico 

AMENDED 
DEFENSE PROPOSED 
VOIR DIRE 

5 November 2012 

A1C Devin P. Kelley, by and through his counsel, understanding R.C.M. 912(d) and in 
accordance with Rule 3.2(F) of the Uniform Rules of Practice Before Air Force Courts-Martial, 
respectfully submits the following volt dire questions for consideration in the abovementioned 
ease. 

Introduction 

Introduce myself and Capt Mark Rosenow, discussing our background and role as defense 
counsel. 

Purpose / Defense Function 

I understand that duty as a court member may be new for some of you. The purpose of this 
portion of the trial is not to pry into your lives or embarrass anyone in any way. Our 
responsibility is to determine if there is any reason you could not hear this case fairly and 
impartially. In short, it is to be sure that we have a lair trial; fair to the government and fair to 
AlC Devitt P. Kelley. 

I. Does everyone agree that an Ail Force member facing a court-martial has the right to be 
defended by competent counsel? 

2. Would all of you agree that a competent defense counsel's foremost duty in a court-martial is 
to ensure that his or her client receives a fair trial? 

3. Does everyone agree that to ensure the fairness of the process, part of our job is to object 
whenever we believe something inappropriate is happening during trial? 

4. Has anyone had any negative interactions with an Area Defense Counsel or another criminal 
defense attorney? 

5. Finally, if there is something in any of the defense counsels' style, questions or arguments 
that you disliked or thought was not appropriate, can you agree not to hold that against 
A1C Kelley? 

APPELLATE EXHIBIT 	 
MARKED PAGE G3  

11- 	S 

www.sdslaw.us



Relationship with Legal Office 

6. In the C011fSC of your professional duties, have any of you had to work closely with either the 
Staff Judge Advocate or one of the attorneys in the legal office here at Hellman AFB? 

7. Do any of you have any personal friendships or relationships with any of the attorneys in the 
legal office here at Holleman AFB? 

Relevant Experience: Family Issues  

8. Earlier today, A IC Kelley pled guilty to assaulting his ex-wife and her son. We expect 
may hear evidence about the unstable and turbulent home environment of AlC Kelley and 
Kelley. 

9. Do any of you have children? 

ID. Have any of you had children at a young age, say before you were 21 or soon after? 

II. Have any of you gotten married before 21 or soon after? 

12. Ilave you been involved with child custody issues? 

13. Have any of you been involved with 

14. Have you, a family member, or close personal friend ever been involved with the Children, 
Youth and Families Department (CYFD) or a similar agency? 

15. Do you know of anyone who has had their children removed from their home by CYFD or a 
similar agency? 

Relevant Experience: Domestic Violence  

16 Have any of you ever been involved in a violent incident? 

17 	An incident of domestic violence? 

18. Do any of you have friends or family members who have been either found guilty or been 
the victim of a crime against a family member? 

19. How about assault generally? 
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Relevant Experience: Social Work/Family Advocacy/CRB/HRVRT/CSMR  

20. Now I'd like to ask you about your experience with any kind of social work, to include work 
with family advocacy. Has anyone ever dealt with domestic violence or family issues in your 
professional capacity, such as being a social worker or Family Advocacy counselor? 

21. Has anyone ever worked in any position assisting troubled families? 

22. Have any of you been involved in Air Force functions concerned with family issues, for 
example Central Registry Board, High Risk for Violence Response Team or CSMRT? 

23. Have any of you sat in on any other command meetings where troubled members and 
families were discussed? 

24. I lave any of you in your supervisory or command roles dealt with subordinates dealing with 
family issues or domestic violence? 

25. Are you aware of Air Force programs geared toward helping troubled families? 

Range of Punishments  

26. By pleading guilty, A1C Kelley faces several punishments: a punitive discharge from the 
Air Force, forfeiture of pay and allowances and time in confinement. But there also other 
punishments available, including hard labor, restriction, reduction in rank and a reprimand. 
Finally, you may determine that the federal convictions that Al C Kelley was given this morning 
and the five months that he has served in pretrial confinement are sufficient for his offenses and 
no punishment is warranted. Will everyone agree to consider the entire range of sentences, 
including no punishment, before making their decision? 

27. You will be presented evidence today to show you who AlC Kelley is. You will sec letters 
from people who know him to give you a chance to see him as a whole person, and not just his 
offenses. Do you agree to take these things into account when deciding on an appropriate 
sentence? 

28. do you feel someone court-martialed for the offenses in this case must 
automatically be punitively discharged? 

29. Do all the members agree with 	 

30. 	, do you feel someone court-martialed for the offenses in this case must 
automatically go to jail? 

31. Do all the members agree with 	 
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32. 	, do you agree that one of the most important things this court can do is to see that 
A1C Kelley gets a lair and impartial trial? 

33. Do all the members agree with 	 

34. Does everyone understand that you all have an equal voice in deliberations and voting? 

35. Will each of you promise to vote according to the evidence, the law and your own 
conscience, without regard to the influence of rank? 

36. When you close to deliberate, the military judge will instruct you that anyone may propose a 
sentence by writing it out on a slip of paper. The junior member will collect the proposed 
sentences and submit them to the president who will arrange them in order of severity. You ‘vill 
then vote on each sentence by secret written ballot beginning with the least severe, Do I have 
everyone's promise that when this happens, each of you will consider voting for that first 
sentence? 

Thank you for your attention. 

If you have any questions, please contact me by telephone atill or email through 

1 

DANKO PRINCIP, Capt, USAF 
Defense Counsel 
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CERTIFICATE OF SERVICE 

hereby certify that I caused the above Amended Defense Proposed Voir Dire to be served on 
the military judge and the trial counsel via e-mail on 5 November 2012. 

- 	 ; 

DANKO PRINCIP, Capt, USAF 
Defense Counsel 

ttn011t 	OF -5- 	PAGE!? 

www.sdslaw.us



CIIARGE: Violation of the UCMJ, Article 128 

Specification 1: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 
49th Logistics Readiness Squadron, Holloman Air Force Base, New Mexico, did, within the 
continental United States, on divers occasions between on or about 24 June 2011 and on or about 
27 April 2012, unlawfiffly strike Tessa K. Kelley on her body with his hands, unlawfully choke 
the said Tessa K. Kelley on the neck with his hands, unlawfully pull the hair of the said Tessa K. 
Kelley with his hands, and unlawfully kick the said Tessa K. Kelley on her body with his foot. 

Specification 2: In that AIRMAN FIRST CLASS DEVIN P. KELLEY, United States Air Force, 
49th Logistics Readiness Squadron, Holloman Air Force Base, New Mexico, did, within the 
continental United States, on divers occasions between on or about 27 April 2011 and on or 
about 16 June 2011, commit an assault upon 	 i child under the age of 16 years, 
by striking him on the head and body with a force likely to produce death or grievous bodily 
harm, to wit: his hands. 
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SENTENCE WORKSHEET 

PRESIDENT: A IC Devin P. Kelley, this court-martial sentences you, 

NO PUNISHMENT 

-• To-notanishmenb.-

REPRIMAND 

• 4o-h,..rtpritnnnt4edr 
NOTE: The court may nol specify the terms or wording pia eprimand. 

REDUCTION 

	

7 To be reduced to the grade of E 	- 

MONETARY PENALTIES 

o Joingait-all-pay-amtallawanLeso. 

 	 00.4-youway per month for ( 	year(s)) ( 	month(s)). 
NOTE: Forfeitures should be specified in whok dollar amounts. Any forfeitures in excess of one month should specifi,  the 
amount per month to be deductedfrom the member's pay Forfeitures for one year or more should he expressed in year(s) and 
montli(s). 

RESTRAINT 

O qo-bc-restristed.to-the4imittob-(14ollommbAF13) ( 	 ) for a 

period of 	month(s)) ( 	day(s)). 
NOTE: Restriction may not exceed two months. 

• ;E:cyperform,hardiabomithookconfinement-fots ( 	month(s)) ( 	day(s)). 
NOTE: Hard labor without confinement may not exceed three months. 

To be confined for ( 	year(s)) ( 	month(s)) ( 
NOTE: The court may not specify the place or manner of confinement. Confinement for one year oi more should be expressed 
in year(s) and month(s), 

PUNITIVE DISCHARGE 

To be discharged from the service with a bad conduct discharge. 

O 	To be dishonorably discharged from the service. 

NOTE: Any member may propose a sentence. Each proposal shall be in writing and shall contain the complete sentence proposed After 
discussion, the court should Imre on the proposed sentences, beginning with the lightest, until a sentence is adopted by vote of the required 
number of members. 

The court may not alter the formats on this worksheet without consulting the militaly judge in open court. After a sentence is adopted by vote 
of the required number of members, the boxes cooksponding to the adjudged punishment should be marked and the !mope'. figures filled in. 

Read all tines which are marked. Do not read Me TITLES or italicized notes., Cross out all unused portions. 
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Sentencing Instructions 

Members of the court, you are about to deliberate and vote on the sentence in this case. It is the 
duty of each member to vote for a proper sentence for the offenses of which the accused has been 
lbund guilty. Your determination of the kind and amount ofpunishment, if any, is a grave 
responsibility requiring the exercise of wise discretion. Although you must give due 
consideration to all matters in mitigation and extenuation, as well as to those in aggravation, you 
must bear in mind that the accused is to be sentenced only for the offenses of which he has been 
found guilty. 

You must not adjudge an excessive sentence in reliance upon possible mitigating action by the 
convening or higher authority. A single sentence shall be adjudged for all offenses of which the 
accused has been found guilty. 

(MAXIMUM PUNISHMENT) 

The maximum punishment that may be adjudged in this case is: 

a. Reduction to the grade of E-1; 

b. Forfeiture of alt pay and allowances; 

e. Confinement for 5 years and 6 months; and 

d. A dishonorable discharge. 

The maximum punishment is a ceiling on your discretion. You are at liberty to arrive at any 
lesser legal sentence. 

In adjudging a sentence, you are restricted to the kinds of punishment which I will now describe 
or you may adjudge no punishment. There are several matters which you should consider in 
determining an appropriate sentence. You should bear in mind that our society recognizes five 
principal reasons for the sentence of those who violate the law. 'They are rehabilitation of the 
wrongdoer, punishment of the wrongdoer, protection of society from the wrongdoer, 
preservation of good order and discipline in the military, and deterrence of the wrongdoer and 
those who know of his crimes and his sentence from committing the same or similar offenses. 
The weight to be given any or all of these reasons, along with all other sentencing matters in this 
case, rests solely within your discretion. 

Types Of Punishment 

(REPRIMAND.) 

This court may adjudge a reprimand, being in the nature of a censure. The court shall not specify 
the terms or wording of any adjudged reprimand. 

Appellate Exhibit XIII 
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(REDUCTION) 

This court may adjudge reduction to the lowest or any intermediate enlisted grade, either alone or 
in connection with any other kind of punishment within the maximum limitation. A reduction 
carries both the loss of military status and the incidents thereof and results in a corresponding 
reduction of military pay. You should designate only the pay grade to which the accused is to be 
reduced, for example, E-2. 

(RESTRICTION:) 

This court may adjudge restriction to limits for a maximum period not exceeding two months. 
For such a penalty, it is necessary for the court to specify the limits of the restriction and the 
period it is to run. Restriction to limits will not exempt an accused from any assigned military 
duty. 

(HARD LABOR WITHOUT CONFINEMENT.) 

This court may sentence the accused to hard labor without confinement for a maximum period 
not exceeding three months, Such hard labor would be performed in addition to other military 
duties which would normally be assigned. In the usual course of business, the immediate 
commanding officer assigns the amount and character of the hard labor to be performed. 

(CONFINEMENT:) 

As I have already indicated, this court may sentence the accused to confinement for a maximum 
of 5 years and 6 months. A sentence to confinement should be adjudged in either full days, full 
months or full years; fractions should not be employed. 

(PRETRIAL CONFINEMENT CREDIT) 

In determining an appropriate sentence in this case, you should consider that the accused has 
spent 152 days in pretrial confinement. If you adjudge confinement as part of your sentence, the 
days the accused spent in pretrial confinement will be credited against any sentence to 
confinement you may adjudge. This credit will be given by the authorities at the correctional 
facility where the accused is sent to serve his confinement, and will be given on a day for day 
basis. 

(FORFEITURES:) 

This court may sentence the accused to forfeit all pay and allowances. A forfeiture is a financial 
penalty which deprives an accused of military pay as it accrues. In determining the amount of 
forfeiture, if any, the court should consider the implications to the accused of such a loss of 
income. Unless a total forfeiture is adjudged, a sentence to a forfeiture should include an express 
statement of a whole dollar amount to be forfeited each month and the number of months the 
forfeiture is to continue. The accused is in pay grade E-3 with over 2 years of service, the total 
basic pay being $1,868.10 per month. 

Appellate Exhibit XIII 
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If reduced to the grade of E-2 the accused's total basic pay would be 1,671.00. 

If reduced to the grade of E-1 the accused's total basic pay would be $ 1,491.00. 

This court may adjudge any forfeiture up to and including forfeiture of all pay and allowances. 

(EFFECT OP ARTICLE 58k) 

Any sentence which includes either confinement for more than six months or some amount of 
confinement along with a punitive discharge will require the accused, by operation of law, to 
forfeit all pay and allowances during the period of confinement. However, if the court wishes to 
adjudge any forfeitures of pay and/or pay and allowances, the court should explicitly state the 
forfeiture as a separate element of the sentence. 

(PUNITIVE DISCHARGE:) 

'Mc stigma of a punitive discharge is commonly recognized by our society. A punitive discharge 
will place limitations on employment opportunities and will deny the accused other advantages 
which are enjoyed by one whose discharge characterization indicates that he has served 
honorably. A punitive discharge will affect an accused's future with regard to his legal rights, 
economic opportunities; and social acceptability. 

This court may adjudge either a dishonorable discharge or a bad conduct discharge. Such a 
discharge deprives one of substantially all benefits administered by the Department of Veterans 
Affairs and the Air Force establishment. A dishonorable discharge should be reserved for those 
who, in the opinion of the court, should be separated under conditions of dishonor after 
conviction of serious offenses of a civil or 'Mihaly nature warranting such severe punishment. A 
had conduct discharge is a severe punishment, although less severe than a dishonorable 
discharge, and may be adjudged for one who in the discretion of the court warrants severe 
punishment for bad conduct even though such bad conduct may not include the commission of 
serious offenses of a military or civil nature. 

(NO PUNISHMENT:) 

Finally, if you wish, this court may sentence the accused to no punishment. 

Other Instructions 

(MATTERS TO CONSIDER:) 

In determining the sentence, you should consider all the facts and circumstances of the offenses 
of which the accused has been convicted and all matters concerning the accused. Thus, you 
should consider the accused's background, his character, his service record, the duration and 
character of the accused's pretrial confinement, all matters in extenuation and mitigation, and 
any other evidence he presented. You should also consider any matters in aggravation. 
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(ACCUSED'S NOT TESTIFYING UNDER OATH:) 

The court will not draw any adverse inference from the fact that the accused has elected to make 
a statement which is not under oath. An unsworn statement is an authorized means for an 
accused to bring information to the attention of the court, and must be given appropriate 
consideration. The accused cannot be cross-examined by the prosecution or interrogated by court 
members or me upon an unswom statement, but the prosecution may offer evidence to rebut 
statements of filet contained in it. The weight and significance to be attached to an unsworn 
statement rests within the sound discretion of each court member. You may consider that the 
statement is not under oath, its inherent probability or improbability, whether it is supported or 
contradicted by evidence in the case, as well as any other matter that may have a bearing upon its 
credibility. In weighing an unsworn statement, you are expected to use your common sense and 
your knowledge of human nature and the ways of the world. 

(PLEA OF GUILTY.) 

A plea of guilty is a matter in mitigation which must be considered along with all other facts and 
circumstances of the case. Time, effort, and expense to the government have been saved by a 
plea of guilty. Such a plea may be the first step towards rehabilitation. 

(ARGUMENT FORA SPECIFIC SENTENCE) 

During argument, counsel may recommend that you consider a specific sentence in this case. 
You are advised that the arguments of counsel and their recommendations are only their 
individual suggestions and may not be considered as the recommendation or opinion of anyone 
other than such counsel. 

'Mal counsel, you may present argument. 

Defense counsel, you may present argument. 

Concluding Sentencing Instructions 

When you close to deliberate and vote, only the members will be present. I remind you that you 
all must remain together in the deliberation room during deliberations. I also remind you that you 
may not allow any unauthorized intrusion into your deliberations. You may not make 
communications to or receive communications from anyone outside the deliberations room, by 
telephone or otherwise. Should you need to take a recess or have a question, or when you have 
reached a decision, you may notify the Bailiff, who will then notify me of your desire to return to 
open court to make your desires or decision known. 

Your deliberations should begin with a full and free discussion on the subject of sentencing. The 
influence of superiority in rank shall not be employed in any manner to control the independence 
of members in the exercise of their judgment. When you have completed your discussion, then 
any member who desires to do so may propose a sentence. You do that by writing out on a slip 
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of paper a complete sentence. The junior member collects the proposed sentences and submits 
them to the president, who will arrange them in order of their severity. 

You then vote on the proposed sentences by secret written ballot. All must vote; you may not 
abstain. Vote on each proposed sentence in its entirety, beginning with the lightest, until you 
arrive at the required concurrence, which is two-thirds or 6 members. 

The junior member will collect and count the votes. The count is then checked by the president 
who shall announce the result of the ballot to the members. If you vote on all of the proposed 
sentences without arriving at the required concurrence, you may then repeat the process of 
discussion, proposal of sentences and voting. But once a proposal has been agreed to by the 
required concurrence, then that is your sentence. 

You may reconsider your sentence at any time prior to its being announced in open court. If after 
you determine your sentence, any member suggests you reconsider the sentence, open the court 
and the president should announce that reconsideration has been proposed without reference to 
whether the proposed reballot concerns increasing or decreasing the sentence. I will give you 
specific instructions on the procedure for reconsideration. 

As an aid in putting the sentence in proper form, the court may use the Sentence Worksheet 
marked Appellate Exhibit XIT which the Bailiff may now hand to the president. 

Extreme care should be exercised in using this worksheet and in selecting the sentence form 
which properly reflects the sentence of the court. If you have any questions concerning 
sentencing matters, you should request further instructions in open court in the presence of all 
parties to the trial. In this connection, you arc again reminded that you may not consult the 
Manual for Courts-Martial or any other publication or writing not properly admitted or received 
during this trial. These instructions must not be interpreted as indicating an opinion as to the 
sentence which should be adjudged, for you alone are responsible for determining an appropriate 
sentence in this case. In arriving at your determination, you should select the sentence which will 
best serve the ends of good order and discipline, the needs of the accused, and the welfare of 
society. When the court has determined a sentence, the inapplicable portions of the Sentence 
Worksheet should be lined through. When the court returns, I will examine the Sentence 
Worksheet. The president will then announce the sentence. 
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Post-Trial Rights Advisement 
in 

United States v. A/C Devin P. Kelley 

I. INTRODUCTION. If you are convicted in a court-martial proceeding, you have several 
important post-trial rights, including the right to submit clemency matters to the convening authority 
and the right of appeal. As you read the following information, make a note of any questions so that 
you may discuss them with me. 

2. DEFERMENT 

a. DEFERMENT OF CONFINEMENT. The convening authority may grant a postponement 
to the actual time that you enter confinement, so that you can take care of personal business. It 
normally lasts a day or so and can be requested through your counsel. Unless you have been granted 
a deferment, immediately after a sentence to confinement has been announced, personnel from the 
confinement facility will escort you from the base legal office. A deferment gives you a chance to 
get your personal affairs in order. Be aware, however, that the convening authority is not obligated 
to grant your request, so it is wise to be prepared to enter confinement at the end of the trial. 

b. DEFERMENT OF REDUCTION TN RANK. Any adjudged reduction in rank becomes 
effective 14 days after the announcement of the sentence by the court, or when the convening 
authority approves the sentence, whichever is earlier. Usually, more than 14 days will elapse before 
the convening authority approves any adjudged sentence, so it is unlikely that a reduction in rank will 
become effective before 14 days have elapsed. You have the option of requesting that the convening 
authority defer the imposition of the reduction of rank until after he or she takes final action. Unless 
a deferment of the reduction in rank is requested, and the convening authority grants that request, the 
reduction in rank will be effective no later than 14 days after the announcement of sentence. 

c. DEFERMENT OR WAIVER OF FORFEDURE OF PAY. Unless deferred or waived by 
the convening authority, forfeitures of pay and allowances up to the jurisdictional limit of the court 
begin immediately after the announcement of sentence if that sentence includes confinement for 
more than six months, or confinement for six months or less and a punitive discharge. The 
jurisdictional limit of a general court-martial is total forfeitures, the jurisdictional limit of a special 
court-martial is forfeiture of two-thirds or pay and allowances. The convening authority has the 
power to waive any or all of the forfeitures for a period not to exceed six months so as to direct an 
involuntary allotment to provide for the support of your dependents. If your sentence does not 
include a punitive discharge (that is a bad conduct or dishonorable discharge), and you are sentenced 
to six months confinement or less, this automatic forfeiture rule incident to confinement does not 
apply. However, this does not mean that forfeitures of pay will not be part of your adjudged 
sentence. If your sentence includes forfeitures, and the automatic forfeiture rule incident to 
confinement does not apply, any adjudged forfeitures become effective 14 days after the 
announcement of the sentence by the court, or when the convening authority approves the sentence, 
whichever is earlier. Usually, more than 14 days will elapse before the convening authority approves 
any adjudged sentence, so it is unlikely that any such forfeitures will become effective before 14 days 
have elapsed. Your have the option of requesting that the convening authority defer the imposition 
of any forfeitures until after he or she takes final action. Unless a deferment of the forfeitures is 
requested, and the convening authority grants that request, the forfeitures will be effective no later 
than 14 days after the announcement of sentence. 

APPELLATE EXHIBIT' 
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3. SJA'S POST-TRIAL REVIEW AND DEFENSE COUNSEL'S REBUTTAL. Immediately after 
the court-martial is adjourned, several administrative steps are taken. The court reporter will type a 
complete record of trial and serve a copy on the trial counsel, defense counsel, and military judge, 
who will authenticate it and return it to the base legal office. This process usually takes three to four 
weeks. The SJA for the convening authority then reviews the record of trial and advises the 
convening authority on whether the court-martial was lawfully constituted and had jurisdiction over 
the accused and each offense, whether any errors were committed which materially prejudiced your 
substantial rights, whether there is enough evidence in the record to support each finding of guilty, 
and whether the sentence is lawful. When this is complete, it is sent with the record of trial to the 
defense counsel for rebuttal, The defense counsel has 10 days in which to send a response to the 
convening authority pointing out anything considered to be erroneous, inadequate, or misleading in 
the SJA's review. The defense counsel is also permitted to comment on any other matter, including 
clemency, in this rebuttal. 

4. CLEMENCY. The basic concept of the clemency process is to give the convening authority 
additional information to help him or her determine a just sentence in your case. He or she has the 
options of setting aside the findings and/or the sentence, 1.educing the sentence, and suspending some 
portion of the sentence, including a punitive discharge. Before the convening authority acts on your 
case, you will have an opportunity to submit matters to him or her for his or her consideration. You 
will have 10 days from the date a copy of the authenticated record of trial, or, if applicable, the 
recommendation of the SJA is served on you, or upon your defense counsel in your absence, to 
submit your matters for the convening authority's consideration. It will benefit your case if you 
provide your counsel prior to trial with a list of character references who would be willing to submit 
a letter to the convening authority on your behalf. 

5. ACTION BY TIIE CONVENING AUTHORITY. Once the convening authority has received 
both the SJA review and the defense counsel's rebuttal, he or she will take action in the case. 
Normally, this occurs within one or two months of the date of trial. historically, the sentence 
awarded at the trial, as !Milted by any pretrial agreement, is the sentence approved by the convening 
authority. I lowever, the convening authority may for any reason disapprove a legal sentence, 
mitigate (lessen) the sentence, or change a punishment to one of a different nature, so long as the 
severity is not increased. If a facility other than the one you are stationed at is designated, you can 
usually expect a two to three month delay in transferring there due to administrative processing time. 
The confinement NCO will keep you informed in this area. 

6. APPFI LATE RIGHTS. The most important thing for you to know about appellate rights is that 
you should sign an AI/ Form 304 requesting appellate defense counsel to represent you in any 
appellate proceedings. You have the option of waiving appellate review, hut in most cases that 
would be unwise. You have little to gain and a lot to lose by doing so, Be aware also that if at any 
point you submit a waiver or withdraw your appeal, it is irrevocable. This decision should be 
discussed thoroughly with your defense counsel. Unless you have waived or withdrawn your appeal, 
you have various appellate routes, depending upon your sentence. 

7. REVIEW BY TI1E U.S. AIR FORCE COURT OF CRIMINAL APPEALS. Under Article 66, 
I ICMJ, the Air Force Court of Criminal Appeals must examine every case involving a general 
officer, and sentences including death, a punitive discharge, or confinement of one year or more. 
The Air Force Court of Criminal Appeals not only can determine questions of law, but also can make 
findings of ftct and review the sentence imposed. Consideration of cases by the Air Force Court of 
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Criminal Appeals does not depend on whether you desire a review. You have the right to be 
represented free of charge at the Air Force Court of Criminal Appeals by appointed appellate defense 
counsel and should make the request on the AF Form 304. 

8. EXCESS LEAVE While your case is being reviewed by the Air Force Court of Criminal 
Appeals, it is possible that any sentence to confinement will have been completed. If that occurs, the 
general court-martial convening authority will generally place you on involuntary excess leave 
pending the Final outcome of your case. It is absolutely essential that you keep your appellate 
counsel informed of your whereabouts. This can be done by writing the Defense Services Division, 
HQ USAF/JAJD Bldg 5683 Bolling AFB, DC 20332-6128, or by calling 
commercial 	 While on excess leave, you will be allowed to keep your ID card and 
use the commissary, DX, and hospital, but you will not receive any pay. You are permitted to seek 
other employment, but be aware that if your case if overturned on appeal, you may be ordered back 
into a duty status. If you should be required to return to military control for a rehearing or other 
purposes, you will be required to pay your own way. In addition, during the time you arc in excess 
leave status, you arc still subject to military jurisdiction. The importance of staying in touch with 
your appellate defense counsel cannot be over emphasized. 

9. REVIEW BY THE U. S. COIIRT OF APPEALS FOR THE ARMED FORCES. The U.S. Court 
of Appeals for the Armed Forces reviews the record in two types of cases: mandatory review cases 
and permissive review based upon an accused's petition. The U.S. Court of Appeals for the Armed 
Forces (USCAAF) must review the record of all cases affecting general officers or extending to death 
and of all cases that The Judge Advocate General (TJAG) of the Air Force sends to it. If your case 
has been heard by the Air Force Court of Criminal Appeals, you may petition the U.S. Court of 
Appeals for the Armed Forces to examine any issues of law involved in the ease, You have 60 days 
from the date you received notice of the Air Force Court of Criminal Appeals decision to petition the 
US Court of Appeals for the Armed Forces. The US Court of Appeals for the Armed Forces may 
order TJAG to return the record to the Air Force Court of Criminal Appeals for further proceedings, 
order a rehearing, and if the convening authority finds that it is impossible to do, the convening 
authority may dismiss the charges. As in the Air Force Court of Criminal Appeals, you have the 
right to have appellate defense counsel to represent you, free of charge at the proceeding, and right to 
hire civilian defense counsel at no expense to the government. If the review by USCAAF is 
unfavorable, you may petition the Supreme Court to grant a review of your case under 28 USC 
section 1259. 

10. REVIEW BY WO UNDER ARTICLE 69. If your case is a general court-martial, and if there 
is a finding of guilty without a punitive discharge or confinement for one year or more, and you do 
not waive your right to appellate review, then your ease will automatically be reviewed by TJAG 
under Article 69(a), UCMJ. You have thirty days after the GCM convening authority approves the 
findings and sentence to submit matters to TJAG. If your case is a special court-martial and there is 
a finding of guilty and the approved sentence does not include a punitive discharge, your only post-
trial remedy is an application for review by TJAG under Article 69(b), UCMJ. Relief is granted, "on 
the grounds of newly discovered evidence, fraud on the court, lack of jurisdiction over the accused or 
the offense, or error prejudicial to the substantial rights of the accused." The application must be 
filed within two years of completion of the post-trial review process. The Article 69(b) application is 
actually a collateral review procedure rather than an appeal, but TJAG has authority to modify or 
vacate the findings and/or the sentence in whole or in part. 
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II . PETITION FOR NEW TRIAL UNDER ARTICLE 73. You have the right to petition for a new 
trial under Article 73, UCMJ, under more limited circumstances than Article 69. A petition for a 
new trial must be based on either fraud in the court or newly discovered evidence, It must be made 
within two years after the sentence is approved by the convening authority and should be made to 
TJAG. 

12. PETITIONING THE SECRETARY OF THE AIR FORCE. Under Article 74, UCMJ, the 
Secretary of the Air Force may substitute an administrative discharge for a punitive discharge or 
dismissal. Under Article 74(a) the Secretary or his or her designee may remit or suspend any part of 
an unexecuted sentence. 

13. CONCLUSION. To summarize, you will want to take care of your personal and financial 
obligations prior to the court-martial proceeding. To preserve your appeal rights, you should fill out 
the AF Form 304, Request for Appellate Defense Counsel. To assist in the preparation of your 
appeal, you should stay in touch with your appellate defense counsel by writing or calling on a 
rppnIgr 	 any further questions, please feel free to contact me at 

‘--------/ DANK() PRINCIP, Capt, USAF 
Area Defense Counsel 

I have been counseled and advised of the above rights, and I have received a copy of this document. 

P. KELLEY, Al C, USit 

Al C Kelley signed the preceding after he was fully counseled by me and advised of his rights. 

DANKO PRINCTP, Capt, USAF 
Area Defense Counsel 
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