
UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF NEW YORK  
 

MATTHEW AVITABILE, 

 

Plaintiff, 

 

-against- 

 

SUPERINTENDENT GEORGE P. BEACH II, 

SUPERINTENDENT OF THE NEW YORK STATE 

POLICE, 

 

Defendant. 

 

 
 

 

 

 

NOTICE OF CROSS-

MOTION FOR 

SUMMARY JUDGMENT  

 

1:16-CV-1447 

(DNH)(CFH) 

 

 

 

 

 

PLEASE TAKE NOTICE that upon the Declarations of Michael G. McCartin; and N.Y.S. 

Trooper Philip Shappy, as well as the exhibits attached to the forgoing declarations; the Defendant’s 

Rule 7.1(a)(3) Statement; the accompanying Memorandum of Law; and all prior proceedings, the 

Defendant, will make a cross-motion for summary judgment before the Hon. David N. Hurd, U.S. 

District Court Judge, on September 28, 2018 at 10:00 a.m. at the United States District Court, 

Northern District of New York, Utica, New York for an order pursuant to Rule 56(b) of the Federal 

Rules of Civil Procedure, granting summary judgment in favor of the Defendant on the ground that there 

is no genuine issue as to any material fact and that the Defendant is entitled to judgment as a matter of 

law. 

PLEASE NOTE that Rule 7.1(a)(3) of the Northern District’s local rules requires you to 

include a response to the Defendant’s statement of material facts that mirrors it in matching numbered 

paragraphs setting forth where in the record you contend that a factual issue arises.  In the absence of 

such a statement, all material facts set forth in the Defendant’s statement of material facts will be deemed 
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admitted by the Court.  Please note that you may also include a separate short and concise statement of 

any material facts, in additional numbered paragraphs, as to which you contend there exists a genuine 

issue.  

Dated:  Albany, New York 

 September 9, 2018 

  s/ Michael McCartin 

Michael G. McCartin 

Bar Roll No. 511158 

 

To: Stephen D. Stamboulieh, Esq. 

 Attorney for Plaintiff  

 Stamboulieh Law, PLLC  

 P.O. Box 4008  

 Madison, MS 39130 

 

 Alan Alexander Beck, Esq. 

 Attorney for Plaintiff   

 Law Office of Alan Beck  

 4780 Governor Drive 

 San Diego, CA 92122  
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NORTHERN DISTRICT OF NEW YORK  

  
 

MATTHEW AVITABILE, 
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                                   -against- 

 

SUPERINTENDENT GEORGE P. BEACH II, 

SUPERINTENDENT OF THE NEW YORK STATE 

POLICE, 

 

 Defendant. 

       

 

 

 

 

 

 

 

DECLARATION OF 

MICHAEL G. McCARTIN 

 

1:16-CV-1447 

 

(DNH)(CFH) 

 

 

 

 

 

Pursuant to 28 U.S.C. § 1746, I, MICHAEL G. McCARTIN, declare under penalty of perjury 

that the following is true and correct: 

1. I am an Assistant Attorney General in the Office of Barbara D. Underwood and I 

represent Defendant Superintendent George P. Beach II in this action. 

2. Attached hereto as Exhibit 1 is a copy of the Bill Jacket for Senate 7151-A/ Assembly 

9187-A. 

3. Attached hereto as Exhibit 2 is a copy of the Bill Jacket for Senate 5301/ Assembly 

5398-A. 

4. Attached hereto as Exhibit 3 is a copy of the deposition of Plaintiff Matthew Avitabile.  

5. Attached hereto as Exhibit A is a copy of Exhibit A marked during the deposition of 

Plaintiff Matthew Avitabile. 

6. Please note that Exhibit B of the deposition of Plaintiff Matthew Avitabile cannot be 

electronically filed within the Court’s CM/ECF system because it is an CD-Rom that contains two short 
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videos that were shown during the plaintiff’s deposition.  Defendant has asked for permission to 

conventionally file the same with the Court’s Clerk. 

7. Attached hereto as Exhibit C is a copy of Exhibit C marked during the deposition of 

Plaintiff Matthew Avitabile. 

8. Attached hereto as Exhibit D is a copy of Exhibit D marked during the deposition of 

Plaintiff Matthew Avitabile. 

9. Attached hereto as Exhibit E is a copy of Exhibit E marked during the deposition of 

Plaintiff Matthew Avitabile. 

10. Attached hereto as Exhibit F is a copy of Exhibit F marked during the deposition of 

Plaintiff Matthew Avitabile. 

11. Attached hereto as Exhibit 4 is a copy of Axon/Taser’s Warning for Tasers use by 

“Citizens.”  The warnings contained therein are similar to Exhibit F referenced above, which was for 

“Law Enforcement.” 

12. Attached hereto as Exhibit 5 is a printout of Sabre’s website found at 

https://www.sabrered.com/formulations-heat-strength-and-law (visited on August 31, 2018).  

 

Dated:  September 9, 2018               s/ Michael McCartin                 

 Albany, New York              Michael G. McCartin                
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      Avitabile v Cuomo - 7-26-2018 - Matthew Avitabile 

               UNITED STATES DISTRICT COURT 

              NORTHERN DISTRICT OF NEW YORK 

AVITABILE et al, 

      Plaintiff, 

V                             16-CV-01447 

CUOMO et al, 

      Defendants. 

_________________________________/ 

               DEPOSITION OF: MATTHEW AVITABILE 

               DATE:          July 26, 2018 

               LOCATION:      Albany, New York 

               TAKEN BY:      Counsel for the Defendants 
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1       Avitabile v Cuomo - 7-26-2018 - Matthew Avitabile 

2 APPEARANCES: 

3 FOR THE PLAINTIFF: 
      ALAN A. BECK LAW FIRM 

4       BY:  ALAN BECK 
      2692 Harcourt Drive 

5       San Diego, CA 92122 

6       STAMBOULIEH LAW, PLLC 
      STEPHEN D. STAMBOULIEH 

7       P.O. Box 4008 
      Madison, MS 39130 

8  
FOR THE DEFENDANTS: 

9
      OFFICE OF THE NEW YORK STATE ATTORNEY GENERAL 
      BY:  MICHAEL McCARTIN 

10
      The Capitol 

11       Albany, New York 

12
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17
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21

22

23
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2 I N D E X   O F   P R O C E E D I N G S 

3 MATTHEW AVITABILE; Sworn 
Direct Examination by Mr. McCartin                  6 

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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24
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2                 E X H I B I T   I N D E X 

3 Marked as 
Description 

4  
A                                                   28 

5 Photocopy 

6 B                                                   29 
Video DVD 

7  
C                                                   31 

8 Ad, 12 gauge less lethal 

9
D                                                   43 
Form 10-K 

10

11 E                                                   43 
Form 10-K 

12  
F                                                   47 

13 Taser; warnings, instructions manual 

14

15

16

17

18

19

20

21

22

23

24

25
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2                        STIPULATIONS 

3       It is HEREBY STIPULATED by and among the attorneys 

4 for the respective parties, in accordance with the Federal 

5 Rules of Civil Procedure, that this deposition may be 

6 taken by the Defendant at this time, pursuant to subpoena;  

7       FURTHER STIPULATED, that all objections except as to 

8 the form of the questions and responsiveness of the 

9 answers, be reserved until trial;  

10       FURTHER STIPULATED, that the witness may read and 

11 sign the deposition and make any corrections to same 

12 before any Notary Public; 

13       AND FURTHER STIPULATED, that if the original 

14 deposition has not been duly signed by the witness and 

15 returned to the attorney taking the deposition by the time 

16 of trial or any hearing in this cause, a certified copy of 

17 the deposition may be used as though it were the original 

18

19

20

21

22

23

24

25
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2                (The deposition commenced at 3:18 p.m.) 

3                MR.  MCCARTIN:  All set. 

4                THE REPORTER:  I need to swear you in 

5 before we start.  Give me just a second here.   

6                Okay.  Raise your right hand.   

7                Do you swear or affirm that the testimony 

8 you are about to give will be the truth, the whole truth, 

9 and nothing but the truth? 

10                MR. AVITABILE:  Yes. 

11                MATTHEW AVITABILE; Sworn  

12                THE REPORTER:  All right.  Can you state 

13 your name for the record, please? 

14                THE WITNESS:  Matthew, M-A-T-T-H-E-W, 

15 Wayne, W-A-Y-N-E, Avitabile, A-V-I-T-A-B-I-L-E. 

16                THE REPORTER:  Thank you.  I’m all set. 

17                     DIRECT EXAMINATION 

18 BY MR. MCCARTIN:   

19                Q.   All right, sir.  My name is Michael 

20 McCartin.  I’m an Assistant Attorney General with the New 

21 York State Attorney General’s Office and I represent 

22 Defendant Beach in this case.  Good afternoon.   

23                A.   Pleasure to see you.  Thanks for your 

24 time. 

25                Q.   Thank you.  Could you tell me where 
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2 you live? 

3                A.   Middleburgh, New York. 

4                Q.   All right.  And what’s your address 

5 there? 

6                A.   135 Maple Avenue.  

7                Q.   Okay.  And what county is that in? 

8                A.   Schoharie. 

9                Q.   And what’s your present employment? 

10                A.   A bit of everything. 

11                Q.   Okay.   

12                A.   Actually --. 

13                Q.   Why don’t you just give me a rundown 

14 of that? 

15                A.   I’m the mayor of the Village of 

16 Middleburgh. 

17                Q.   Okay.  And how long have you been 

18 mayor there? 

19                A.   Six years and, coming up in a couple 

20 days, four months.   

21                Q.   Okay.  

22                A.   I’m an adjunct professor, mostly of 

23 history, at SUNY Oneonta and SUNY Cobleskill.  And I also 

24 own and operate a small-town newspaper called The Mountain 

25 Eagle.  
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2                Q.   Mountain Eagle? 

3                A.   Uh-huh. 

4                Q.   Okay.  And what do you do at The 

5 Mountain Eagle? 

6                A.   A better question might be what I 

7 don’t do. 

8                Q.   What do you don’t do? 

9                A.   A little bit of everything, delivery, 

10 advertising, subscriptions, writing, editorial.  Due to 

11 the fact that I’m not seeking another term as mayor, the 

12 opportunity came up to purchase the paper, which my father 

13 moved to the area to work at about thirty years ago, so I 

14 bought it.   

15                Q.   Uh-huh.  Are there term limits for 

16 mayor or did you decide you didn’t want to pursue that? 

17                A.   Voluntary.   

18                Q.   Okay.  Okay. 

19                A.   I figure get out while they still like 

20 me.   

21                Q.   That sounds good.  For local 

22 government, that’s ideal. 

23                A.   Absolutely.  

24                Q.   You got to live there, so --. 

25                A.   Uh-huh. 
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2                Q.   Now you said that you were a history 

3 professor, as well? 

4                A.   Yes. 

5                Q.   How long have you been a history 

6 professor? 

7                A.   Overall, eight years. 

8                Q.   Okay.  And over the past ten years of 

9 employment, have you -- have you not mentioned something 

10 that you’ve been employed at yet, in the past ten years?  

11 Or is that --? 

12                A.   I have a whole gamut.  I probably have 

13 like six or seven other jobs.  If you need to know all of 

14 them, I’ll tell you but --. 

15                Q.   Yeah.  I mean, just outline them.  

16 What kind of employment? 

17                A.   A little more than ten years ago, I 

18 worked right next door in the Assembly Building. 

19                Q.   Okay. 

20                A.   I did a summer with the Assembly -- 

21 then Assemblyman Peter Lopez.  That summer and the 

22 following summer, I worked -- I was a gas station 

23 attendant.  I was a cashier.  Three years in a row, I 

24 worked as tutor for the Educational Opportunity Program at 

25 SUNY Oneonta.  I did a couple different things with them.  
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2 I was a tutor -- no, that would have been more than ten 

3 years ago now. 

4                I got to know Alan because I -- I do some 

5 writing with a lawyer in California.  Just some like, hey 

6 I need this on my website, can you write it down for me?  

7 I do other writing on the side, just like, general 

8 informational writing.  I -- there’s a couple other that 

9 I’m forgetting.  I was a trustee on the village board 

10 before I was mayor.  What else have I been doing?  I’ve 

11 done just about everything. 

12                Q.   Okay. 

13                A.   The -- there’s probably a few more 

14 that I forgot, but in the last ten years that’s the gist 

15 of it.  

16                Q.   All right.  That sounds good.  Now 

17 this is probably -- I probably know the answer to this, 

18 but I have to -- ask it anyways.  Ever been convicted of a 

19 crime?  A misdemeanor or a felony?  

20                A.   Nothing.  

21                Q.   Okay.  And that includes a domestic 

22 violence crime.  You’ve never been convicted of a domestic 

23 violence crime -- 

24                A.   Nothing. 

25                Q.   -- fair to say? 

Case 1:16-cv-01447-DNH-CFH   Document 58-4   Filed 09/09/18   Page 10 of 80



800.523.7887 Associated Reporters Int'l., Inc.

ARII@courtsteno.com www.courtsteno.com

Page 11

1       Avitabile v Cuomo - 7-26-2018 - Matthew Avitabile 

2                MR. STAMBOULIEH:  I’m sorry.  Just one 

3 point of housekeeping.  If you’d let him finish his 

4 questions, so the court reporter can get everything on the 

5 record -- 

6                THE WITNESS:  Of course. 

7                MR. STAMBOULIEH:  -- because it gets a 

8 little confusing.  So let him finish his question and then 

9 answer it, if you would.   

10                THE WITNESS:  Of course.  I’m sorry, Mike. 

11                MR. STAMBOULIEH:  That’s fine. 

12                MR. MCCARTIN:  No problem.  I appreciate 

13 that. 

14 BY MR. MCCARTIN:  (Cont’g.) 

15                Q.   Have you ever been deemed by a mental 

16 health professional to have a mental illness such that it 

17 would prevent you from having possession of firearms under 

18 New York State Law? 

19                A.   None. 

20                Q.   Okay.  Do you have any military 

21 history in your background? 

22                A.   None. 

23                Q.   Okay.  Are you a member of the N.R.A.? 

24                A.   I -- I actually just rejoined, yes. 

25                Q.   Okay.  When did you first join with 
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2 the N.R.A.? 

3                A.   It was, I believe, July -- July -- 

4 summer of 2012.  Actually, it was upon recommendation of 

5 Congressman Gibson.  We were at a fair event and he 

6 recommended I do it.  I let it lapse because I don’t make 

7 very much money.  And sometime this year, I forget, a 

8 couple of months ago, I rejoined. 

9                Q.   And are you a member of the Firearms 

10 Policy Coalition? 

11                A.   No. 

12                Q.   No?  Any other membership in any other 

13 kind of firearms organizations? 

14                A.   No. 

15                Q.   Ever been any kind of officer in any 

16 firearms organizations, including the N.R.A.?  Or is it 

17 just members -- membership? 

18                A.   Regular basic membership. 

19                Q.   Okay.  What kind of activities do you 

20 do with the N.R.A., if any? 

21                A.   None.  I send them a check and they 

22 mail me a gift and that’s about it. 

23                Q.   Okay.  All right.  Do you or have you 

24 ever owned any firearms? 

25                A.   Yes.  
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2                Q.   Okay.  Do you own a handgun or --? 

3                A.   No.  I’m sorry. 

4                Q.   That’s fine.  Or have you ever owned a 

5 handgun? 

6                A.   No and no, I have not ever owned one. 

7                Q.   Okay.  How about a rifle? 

8                A.   Yes.  

9                Q.   Okay.  And how about a shotgun? 

10                A.   Yes. 

11                Q.   And when did you first purchase a 

12 rifle? 

13                A.   The first rifle I purchased was, I’m 

14 trying to remember the date, 20 -- I believe it was around 

15 2010.   

16                Q.   And do you presently own a rifle? 

17                A.   Yes. 

18                Q.   Okay.  And how many rifles do you own? 

19                A.   Three. 

20                Q.   Three?  And what -- what type of 

21 rifles are they? 

22                A.   All bolt-action. 

23                Q.   And you mentioned you own -- owned a 

24 shotgun.  Do you presently own a shotgun? 

25                A.   Yes, I do.  I have a pump-action 
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2 shotgun. 

3                Q.   And how many shotguns do you own?  

4                A.   Just one. 

5                Q.   Just one.  Twelve-gauge?  

6                A.   Yes.  

7                Q.   Have you ever fired a firearm? 

8                A.   You’re speaking of a rifle or a pistol 

9 or a shotgun?   

10                Q.   You -- that’s correct. 

11                A.   Yes. 

12                Q.   And well for -- to begin with, have 

13 you ever fired a handgun?  

14                A.   No. 

15                Q.   Okay.  Your rifle, are -- are you a 

16 hunter by any chance? 

17                A.   No.  

18                Q.   No? 

19                A.   I -- I just never got into it. 

20                Q.   Okay.  When would you fire a rifle or 

21 a shotgun?  Do you go to target practice or things like 

22 that? 

23                A.   Uh-huh.  General --. 

24                Q.   Is that a yes? 

25                A.   Yes, that was a yes.  But generally, 
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2 once or twice a year for target practice.  

3                Q.   And did you go to a firing range or 

4 where -- how do you go about --? 

5                A.   Not necessarily a proper firing range, 

6 but one -- target practice often in Fred’s property. 

7                Q.   Okay.  And you mentioned that you do 

8 that up to three times a year? 

9                A.   I would say on average about once or 

10 twice. 

11                Q.   Once or twice.  Do you presently have 

12 the firearms, the rifles -- the three rifles and the one 

13 shotgun, in your own home now? 

14                A.   Yes. 

15                Q.   Okay.  And who lives with you at your 

16 home? 

17                A.   I’m actually in a little bit of flux.  

18 One of my close friends lives with me and he’s moving out, 

19 so perhaps for simplicity, because he’s in the process, 

20 I’m going to say I live alone. 

21                Q.   Okay.  Would you ever use a firearm to 

22 defend your home? 

23                A.   I would certainly hope not to, but if 

24 -- if a situation ever occurred that I felt it necessary, 

25 I would do so in compliance with state law. 
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2                Q.   And so you would use your rifle or 

3 your shotgun if circumstances presented themselves such 

4 that you had to defend your home?  You would, in fact, use 

5 your rifle or shotgun? 

6                A.   Only if absolutely necessary. 

7                MR. STAMBOULIEH:  And I would just object 

8 to the form of the question, but you answered.  

9                THE WITNESS:  Oh, pardon me. 

10                MR. STAMBOULIEH:  You’re fine. 

11 BY MR. MCCARTIN:  (Cont’g.) 

12                Q.   What kind of ammunition do you have 

13 for your rifle and your shotgun? 

14                A.   Two of the rifles are twenty-twos, one 

15 is an eight-millimeter, and the shotgun is twelve-gauge.  

16                Q.   And are they all lethal forms of 

17 ammunition?  I’m not sure if you have -- have you ever 

18 dealt with non-lethal forms of ammunition?  Or less lethal 

19 forms of ammunition? 

20                A.   Which -- I’m sorry, there were three 

21 parts of the question there.   

22                Q.   Yeah.  Let me -- that’s absolutely 

23 right.  Let me ask you in a coherent form then.   

24                Have you ever dealt with a less lethal form 

25 of ammunition? 
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2                A.   Not to the best of my knowledge.  

3                Q.   Now I’m going to refer to conducted 

4 electrical weapons, C.E.W.s, including the Taser Pulse, by 

5 the generic term taser.  Okay? 

6                A.   Okay.  

7                Q.   If a taser was legal, would you 

8 possess one in New York? 

9                A.   Yes. 

10                Q.   And why is it that you want to have a 

11 taser? 

12                A.   There’s a number of different reasons, 

13 but I guess if -- if I had to choose one overriding one, 

14 it would be self-defense. 

15                Q.   And where would you want to use that 

16 taser for self-defense? 

17                A.   I would certainly hope nowhere.  But 

18 of course, the -- the location that I would have it.  So 

19 in accordance with state law, wherever I could carry it.  

20 I know that there -- right now it’s a bit up in the air 

21 because they are not legal in New York State, so it’s not 

22 clear whether I could carry it on campus or in the office, 

23 but certainly if it was legal in accordance with state 

24 law, I would do so in both locations, as well as my home. 

25                Q.   And any other reasons that you want to 
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2 have a taser? 

3                A.   Beyond that, there’s a -- a series 

4 that interconnect with self-defense, the idea of having 

5 one if ever necessary to have one.  It goes -- I think 

6 that I would answer it better with probably your next 

7 couple of questions.   

8                Q.   Well, no, I -- I just want to know, 

9 generally.  I want to cover all of the reasons why you 

10 want to have a taser.  And then -- then, we’ll go from 

11 there.  

12                A.   Sure. 

13                Q.   I just wanted to -- to make sure I’ve 

14 gotten all your answers regarding that.  

15                A.   Okay.  Stemming from self-defense, 

16 there’s a couple of different aspects to it.  Of course, 

17 one of the major portions is I would rather have it and 

18 never pull it out of my pocket or never pull it out of a 

19 drawer than not have it at a necessary time.  It’s a non-

20 lethal form of self-defense, which is important to me.  On 

21 top of that, it is portable and concealable.  And that 

22 those three factors put together, I -- I’m trying to think 

23 of other, like, ancillary reasons, but as far as three 

24 larger reasons tied to self-defense, I would state all of 

25 those. 
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2                Q.   Okay.  Any other reasons that you 

3 haven’t mentioned? 

4                A.   I can’t think of -- I think they all 

5 tie into those three. 

6                Q.   Have you ever used a taser before? 

7                A.   No. 

8                Q.   Have you ever used a stun gun before? 

9                A.   No. 

10                Q.   Do you want to purchase a stun gun in 

11 New York if it were legal? 

12                A.   My preference would be a taser, but of 

13 course, if -- depending on how things shake out, I think 

14 that a stun gun would be on the -- on the table.   

15                Q.   In your estimation, how would a taser 

16 be an effective tool for you to defend your home? 

17                A.   There are a number of different 

18 factors, of course.  Like I said earlier, portability 

19 plays a large factor, which is surprising even within one 

20 home -- one’s home, how much portability has to do with 

21 keeping yourself and your -- any potential family members 

22 safe.   

23                But on top of that, there are a number of 

24 issues that I foresee.  One of the largest revolving 

25 around the firearms that I do own is that if a situation 
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2 came up that I would ever have to defend myself within my 

3 own home, the last thing I’d like to do is use lethal 

4 force.  And having ammunition that is potentially lethal 

5 would be something that would be an absolute last resort.  

6 So if I could place any additional barriers between myself 

7 and using lethal force, I think it would -- it would make 

8 me more comfortable.   

9                Q.   So any kind of alternatives to lethal 

10 force, you would be open to considering? 

11                A.   I would be open to the most effective 

12 forms of non-lethal defense.  And right now, the number 

13 one for me would most likely be a taser.   

14                Q.   In your estimation, how would a stun 

15 gun ever be an effective tool for self-defense in your 

16 home? 

17                A.   A stun gun’s a bit different because 

18 of range and because of different factors related to it.  

19 I guess it would be that if -- if circumstances arose that 

20 a taser was unavailable, then that would be something that 

21 would make me feel more comfortable than having to load a 

22 rifle, which is something I hope never to do in anger or 

23 in self-defense.  

24                Q.   Are your rifles at home loaded? 

25                A.   No.   
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2                Q.   What makes you think that a stun gun 

3 would be any more effective self-defense than, for 

4 instance, a baseball bat in your home? 

5                A.   I have a baseball bat due to baseball.  

6 And baseball bats, ultimately, are much more likely to 

7 break bones and if someone gets hit in the head, even 

8 unintentionally, it could wind up incapacitating them 

9 permanently or killing them.  And if I had to choose 

10 between something that would put them on the floor and 

11 allow them to be picked back up by law enforcement, I 

12 would much rather do that than accidentally give someone 

13 brain damage.  

14                Q.   Okay.  But right now, I’m asking you 

15 about stun guns.   

16                A.   Okay. 

17                Q.   What makes you think that a stun gun 

18 would be a more effective tool to defend your home than a 

19 baseball bat? 

20                A.   I think that the word that I would 

21 use, perhaps overriding effective, would be appropriate.  

22 That ultimately within my own home, I would certainly 

23 prefer to use something that would ultimately not cause 

24 further complications within the home, a bullet travelling 

25 through walls, pepper spray all over the room, God forbid 
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2 even blood.  That I would rather use something that 

3 immobilizes the target, should need be, while also not 

4 carrying with it negative -- other negative ramifications.  

5 So I -- I -- I would say appropriate over effective on 

6 that front.   

7                Q.   All right.  I -- I understand what you 

8 said there, referring to bullets and referring to pepper 

9 spray, but my question to you was what would make you 

10 think that a stun gun would be a more effective tool for 

11 defending your home than something like a baseball bat.  

12 And I’m specifically focusing on stun gun.   

13                A.   That’s a difficult question to answer 

14 for the same reason that if someone asked me about a 

15 rifle, that a rifle can ultimately immobilize a target but 

16 come with so many negative ramifications that, while 

17 effective, it would not be appropriate for the 

18 circumstances I’d look to be in.  

19                Q.   Would you agree with me that a stun 

20 gun, in order for it to be effective, you have to be up on 

21 somebody directly in order to press the probes into the 

22 individual? 

23                A.   Any sort of melee weapon would be very 

24 similar. 

25                Q.   But a baseball bat, at least, can have 
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2 two or three feet between you and the -- the assailant? 

3                A.   Certainly but --. 

4                Q.   Would you agree with that? 

5                A.   I think it’s the way that it’s framed 

6 that ultimately if I’m within an arm’s reach of anyone, 

7 whether it be a baseball bat, a stun gun, a taser, a 

8 pistol, it -- that sort of intimate quarters I think is, I 

9 don’t know how to phrase it exactly, but almost irrelevant 

10 in the moment. 

11                Q.   And why do you feel it’s irrelevant, 

12 though?   

13                A.   I teach history and one of the things 

14 that I show a lot of my students are videos of ancient 

15 battles, recreations.  And they’ll be historians, Victor 

16 Davis Hanson is a -- an interesting one, a classicist.  It 

17 talks about this idea of ancient warfare, for the most 

18 part, involved if someone were to die on the field of 

19 battle, it usually involved this sort of proximity, this 

20 sort of difficulty of having to be close to someone in -- 

21 in terms of martial conflict.   

22                Of course, there are examples like arrows 

23 and slings, but for the most part it would be so close and 

24 in such a moment, especially as adrenaline and instinct 

25 takes over, sometimes it’s less relevant to an individual 
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2 how exactly it happens.  And -- and to the point where if 

3 I’m that close, it becomes very difficult to parse 

4 hypotheticals in a moment I hope never occurs.   

5                Q.   Which would you feel is a more 

6 effective self-defense weapon or -- yeah, self-defense 

7 weapon?  A stun gun or a baseball bat?  In your home? 

8                A.   It depends on context.  I would 

9 certainly think that they would both have their place 

10 within certain contexts of who is coming in, the 

11 circumstances, what room I was in, the level of threat to 

12 bodily -- excuse me -- bodily injury.  I think without 

13 more -- dealing with such a hypothetical question, I would 

14 say they both have their own values that -- there are more 

15 variables at play that I can’t decide just on one.  I 

16 would prefer to have both, if need be.   

17                Q.   You would prefer to have the baseball 

18 bat and the stun gun? 

19                A.   Absolutely.   

20                Q.   Do you own any kind of knives other 

21 than your cooking knives? 

22                A.   I have a few pocket knives, utility 

23 knives.  But apart from practical knives, no. 

24                Q.   If you were able to purchase a taser, 

25 would you plan on getting any kind of professional 
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2 instruction?   

3                A.   I would consider it.  I think it’s too 

4 early to state, especially with them being illegal.  I’d 

5 have to see, basically, how convenient it was to me, the 

6 cost, a number of different factors.  But I would strongly 

7 consider it.   

8                Q.   Do you presently own any type of what 

9 I’ll generally refer to as pepper spray? 

10                A.   No. 

11                Q.   And why is that? 

12                A.   I don’t know where I would purchase 

13 it, for starters.  And beyond that, it hasn’t come to mind 

14 very much.   

15                Q.   Well you have a desire to have a form 

16 of non-lethal self-defense in your home.  Would you agree 

17 that pepper spray is a form of non-lethal self-defense? 

18                A.   I would say that it is a form of non-

19 lethal self-defense, yes. 

20                Q.   Why have you not considered having 

21 pepper spray in your own home then? 

22                A.   Bear -- bear in mind I’m not an expert 

23 on -- on the field.  I would say I know more about tasers 

24 and more about firearms than pepper spray, but one of the 

25 factors that I would consider is, of course, its potency 
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2 and in the State of New York it’s diluted.  It’s not as 

3 powerful as, let’s say, something I might be able to buy 

4 over the state border.   

5                And wanting to be in compliance with state 

6 law, I’d want something that is effective and lethal -- or 

7 -- lethal, pardon me.  Boy that was a -- a slip.  

8 Effective and legal.  And something that is less 

9 effective, while New York State Law also bars me from 

10 getting something that I might consider a better fit for 

11 my home, makes it less likely that I would purchase it. 

12                Q.   Would you ever consider carrying 

13 pepper spray on your person on campus or at your office?  

14                A.   I -- I wouldn’t rule it out, but it 

15 certainly wouldn’t be my first choice. 

16                Q.   But to date, you haven’t even 

17 basically researched where you could purchase pepper 

18 spray? 

19                A.   I’ve given it no serious 

20 consideration. 

21                Q.   Would you ever consider using pepper 

22 spray to defend your home in the future? 

23                A.   I wouldn’t rule it out, but it -- it 

24 would certainly be towards the bottom of my list. 

25                Q.   And why is that? 
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2                A.   There’s a number of different factors.  

3 Dilution is one of them.  Working in a public office or 

4 having to live in a home for -- as the question asked -- 

5 there is this risk of contamination.  I wouldn’t want to 

6 have anything that would have to be professionally 

7 cleaned.  There’s also an issue, of course, is of if 

8 you’re in a relatively small room, will I accidentally hit 

9 someone else?  If a window’s open, will it blow back into 

10 my own eyes?  I would say that all of those factors 

11 combined make it less likely that I would use it. 

12                Q.   I had mentioned less lethal forms of 

13 ammunition.  I forget; did you say you’ve ever heard of 

14 them before? 

15                A.   Certainly.  I mean, you turn on the 

16 news and there’s sometimes protests or riots are broken up 

17 by rubber bullets.  There’s also different shotgun 

18 ammunition that includes almost like beanbags, so that it 

19 more disperses a crowd or pushes someone back rather than 

20 potentially killing them.  So yeah, I would say I’ve heard 

21 of them. 

22                Q.   Okay.  Is that the extent of your 

23 knowledge about those less lethal forms of ammunition?  

24 Anything else that you’re aware of?  

25                A.   Nothing comes to mind and I’ve never 
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2 fired it.   

3                Q.   All right.  I’m going to mark this -- 

4 this first exhibit. 

5                A.   Okay. 

6                Q.   And you’ve seen this.   

7                THE REPORTER:  Going with letters? 

8                MR. MCCARTIN:  Yeah, we’ll go with letters.   

9 BY MR. MCCARTIN:  (Cont’g.) 

10                Q.   All right.  Let me hand to you what’s 

11 marked as Exhibit A. 

12                A.   Thank you. 

13                Q.   Sure.  Do you recognize this to be 

14 beanbag rounds that you’ve mentioned in your testimony? 

15                A.   If it didn’t say it on there, I would 

16 assume that it would be, but I’ve never held one or seen 

17 one up close, personally. 

18                Q.   So you’ve never seen -- seen a 

19 photograph of a beanbag round or anything like that?   

20                A.   Maybe in passing like in a protest 

21 photo, but nothing like -- nothing of the nature like 

22 this. 

23                Q.   All right.   

24                MR. MCCARTIN:  Actually, off the record for 

25 a moment. 
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2                (Off the record) 

3                (The deposition resumed.) 

4 BY MR. MCCARTIN:  (Cont’g.) 

5                Q.   The next thing I’d like to do is show 

6 you an exhibit that we’ll ask to be marked as Exhibit B.  

7 We’ll actually put the exhibit on the CD-ROM after the 

8 deposition’s over, but the CD-ROM contains two videos and 

9 I’d like to show you those videos.  We’ll go off the 

10 record while we do that, so that there’s no transcription 

11 problems.  We don’t need them transcribed.  We’ll just -- 

12 I just want to show you the videos and then discuss them 

13 with you afterwards.   

14                A.   Okay.  

15                Q.   Okay.  So we’ll go off the record as I 

16 show you Exhibit B, video one and video two.    

17                (Off the record) 

18                (The deposition resumed.) 

19 BY MR. MCCARTIN:  (Cont’g.) 

20                Q.   You’ve had an opportunity to review 

21 the two videos that are -- that are on Exhibit B there? 

22                A.   Yes. 

23                Q.   Would you like to review either of 

24 them again?  Or -- 

25                A.   Not -- 
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2                Q.   -- or is that sufficient? 

3                A.   -- not at this time.  I believe it’s 

4 sufficient. 

5                Q.   Okay.  I just have a few questions for 

6 you to follow up on those videos.  It seems to me that you 

7 have a -- a goal in mind in this -- in defending your 

8 home.  One is to minimize the likelihood that you would 

9 use deadly force if someone were to break into your home, 

10 for instance.  Would you agree with me that the forms of 

11 non -- or less lethal ammunition that you’ve seen in the 

12 videos there would be one alternative means of achieving 

13 that goal? 

14                A.   Based upon what I saw, I think that it 

15 -- in certain circumstances, it could be. 

16                Q.   And why do you say that? 

17                A.   There’s a few questions that -- that 

18 come to mind, of course.  In the videos, you saw they were 

19 using specially colored shotguns.  I wasn’t sure whether 

20 or not there would have to be something that would require 

21 a completely new setup, a completely new shotgun to fire.  

22 So ultimately, when I think of what I currently have, 

23 being unsure about whether the ammunition in the videos is 

24 appropriate for what I currently own, it’s difficult for 

25 me to say whether it would be appropriate for the 
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2 circumstances within my home right now. 

3                Q.   But you do agree that it is a means of 

4 less lethal force that could be used in your home to 

5 defend it? 

6                A.   Hypothetically. 

7                Q.   Is that a yes? 

8                A.   I think there’s too many circumstances 

9 for me to say, like, whether or not I would go through the 

10 process of buying another firearm to fire special 

11 ammunition.  So I -- I would say the strongest I could say 

12 without more knowledge would be under the right 

13 circumstances.   

14                Q.   Okay.  Along those lines, let me show 

15 you the next exhibit, Exhibit C.   

16                MR. MCCARTIN:  Can I have this marked? 

17 BY MR. MCCARTIN:  (Cont’g.) 

18                Q.   Let me show you Exhibit C. 

19                A.   Thank you. 

20                Q.   Sure.  Take your time to look through 

21 it. 

22                A.   Okay. 

23                Q.   And I can represent to you that it’s 

24 simply a download from American Specialty Ammo dot com, an 

25 internet dealer in less lethal forms of ammunition.   
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2                A.   Very good. 

3                Q.   Okay.  You’ve had an opportunity to 

4 look at Exhibit C?   

5                A.   Yes. 

6                Q.   And if you could use one of those or 

7 multiple forms in your own shotgun, your twelve-gauge 

8 shotgun, would that be a consideration that you would -- 

9 would that be something you would take into consideration 

10 to use to defend your home? 

11                A.   Yes, I would consider it. 

12                Q.   You would?  And why -- why is that?  

13                A.   Again, going back to the last question 

14 regarding whether or not it would be useful within my 

15 shotgun, assuming that it may be, which we don’t know at 

16 this point, I think that the more options the better, that 

17 ultimately, it’s the same reason why I own both buckshot 

18 and slugs, that I would rather have different -- different 

19 options depending on different variables within my home. 

20                Q.   So would you agree that beanbag rounds 

21 like you’ve seen on the video today in Exhibit B and 

22 different forms of non-lethal ammunition are alternatives 

23 to lethal forms of ammunition that you presently own? 

24                A.   It could be under different 

25 circumstances.  
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2                Q.   And would you be willing to use those 

3 less lethal forms of ammunition to defend your home if -- 

4 if you needed to? 

5                A.   Under the -- depending on the 

6 circumstances, I would consider it.  

7                Q.   And under what considerations would 

8 you not use those types of non-lethal forms of ammunition? 

9                A.   There’s a few in here that perked up 

10 my -- perked up my ears.  There’s one -- or a couple 

11 series revolving the use of pepper and it states that it 

12 would ultimately create a cone -- cone-shaped blast -- 

13 quote, cone-shaped blast of pepper powder, unquote -- or 

14 actually add to that, approximately eight feet in diameter 

15 twenty-five feet, unquote.  Quote, recommended for outdoor 

16 use as the powder can become imbedded in carpet and 

17 furniture, unquote.  I would certainly prefer not to use 

18 something like that.   

19                At a future -- or -- one a little bit 

20 further states -- there’s one on the last page stating, 

21 cannot ship to New York. That obviously would be a 

22 consideration.  So again, it comes down to circumstances 

23 that ultimately some of these would be impractical for use 

24 in my home within New York State. 

25                Q.   Certainly.  Any of that are prohibited 
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2 in New York, you wouldn’t consider using?  

3                A.   Of course. 

4                Q.   Okay.  But there are forms of non-

5 lethal ammunition that are permitted in New York.  Would 

6 you agree with that? 

7                A.   Yes. 

8                Q.   And you would consider using those to 

9 defend your home if need be? 

10                A.   Yes. 

11                Q.   And do you consider those to be an 

12 alternative to tasers as being a non-lethal form of self-

13 defense in the home?   

14                A.   Again, it comes down to circumstance.  

15 There -- there are a number of tiers where ultimately a 

16 shotgun with lethal ammunition might be the appropriate 

17 instrument to use at a particular time.  There are other 

18 drawbacks, of course, compared to a highly portable 

19 weapon.  I would really prefer not to have a long arm to 

20 use for defense if a smaller portable, something I can 

21 carry on my person, is acceptable.  

22                Q.   Have you ever tried to get a pistol 

23 permit in New York? 

24                A.   I filled out the form and I decide -- 

25 I actually had to fill it out, twice.  I decided not to 
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2 both times.  Once was I had it filled out and the next 

3 week was a horrific flood that destroyed a lot of our 

4 community, so it fell off of my radar. 

5                And I was considering it again and decided 

6 not to do it around the time of the SAFE Act’s passing.  

7                Q.   And why would you not consider getting 

8 a pistol permit? 

9                A.   I would certainly like to have a 

10 pistol permit.  I believe it might be an appropriate use 

11 of my time and resources, but New York State has made it, 

12 relative to other states, onerous for an average person, 

13 law abiding individual, to purchase one, compared to the 

14 large majority of states in the union.   

15                Q.   So it’s -- it’s too onerous for you to 

16 attempt to get a pistol permit? 

17                A.   I’ve decided that, in large part due 

18 to state law, that it might be worth my time to -- to wait 

19 in case I ever move out of the state, in case the SAFE Act 

20 is unconstitutional, in case it gets overturned, or if 

21 there are circumstances where my need is so large that I 

22 decide to get one.  But as of right now, I’ve decided it’s 

23 not a -- it’s at the bottom of my priority list.   

24                Q.   You mentioned considerations of moving 

25 out of state. 
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2                A.   Uh-huh. 

3                Q.   What considerations are you -- do you 

4 have right now of moving out of state?  What -- what’s the 

5 possibility of that? 

6                A.   In the near future, zero.  I have to 

7 serve out my term.  I have to run my newspaper.  But in 

8 twenty or thirty years -- I’m eligible for a pension in 

9 twenty-two years -- twenty-one and a half years.   

10                Q.   So maybe Florida’s in your future? 

11                A.   There’s a ranch in Wyoming in my 

12 future where they have constitutional carry maybe, but as 

13 of -- as of tomorrow, as of 2018, 2019, the chances of me 

14 moving are effectively zero. 

15                Q.   Okay.  You’re going to be in Schoharie 

16 County for the foreseeable future? 

17                A.   For the duration, yes. 

18                Q.   Okay.  All right.  Was there anything 

19 on Exhibit C that you noticed that had any concern to you? 

20                A.   Beyond the two that I mentioned? 

21                Q.   Yes. 

22                MR. STAMBOULIEH:  Just object to form.  If 

23 -- read it all again before you answer the question.  Just 

24 make sure you understand what he’s asking you. 

25                THE WITNESS:  Okay.  If I may ask --? 
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2 BY MR. MCCARTIN:  (Cont’g.) 

3                Q.   Let me direct your attention right to 

4 the -- the red line on page one and see if that had any 

5 concern.  

6                MR. STAMBOULIEH:  Go ahead.  I was just 

7 having an off-the -- conversation. 

8                A. Would you like me to read it for the 

9 record? 

10 BY MR. MCCARTIN:  (Cont’g.) 

11                Q. You don’t have to read it for the record 

12 -- well, yeah, go ahead and do that. 

13                A.   Okay.  

14                Q.   Why don’t we do that? 

15                A.   In red, quote, all less lethal ammo 

16 has the potential to be fatal.  Never use less lethal ammo 

17 as a joke or a prank.  Even a blank has the ability to 

18 harm or kill. 

19                Q.   Irrespective of that warning there -- 

20                A.   Okay. 

21                Q.   -- would you still consider using non 

22 -- or rather, less lethal forms of ammunition in your own 

23 shotgun to defend your home? 

24                A.   In certain circumstances, I would 

25 consider it.  
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2                Q.   And is -- is it fair to say that you 

3 had also considered defending your home with a live 

4 firearm that shoots lethal forms of ammunition? 

5                A.   Under the appropriate circumstances 

6 and in compliance with state law, yes.   

7                Q.   Do you consider, based upon the video 

8 -- the two videos that you’ve seen here today, do you 

9 consider the less lethal beanbag rounds, for instance, 

10 that you’ve see for shotguns to be an adequate alternative 

11 to tasers and stun guns? 

12                MR. STAMBOULIEH:  Object to the form of the 

13 question.   

14                A.   Could you please rephrase? 

15 BY MR. MCCARTIN:  (Cont’g.) 

16                Q.   Sure.  Do you consider beanbags, after 

17 viewing the video -- the two videos there that you’ve seen 

18 today, do you consider beanbags to be an adequate 

19 alternative to either tasers or stun guns? 

20                A.   I -- I believe it all comes down to 

21 circumstance.  There might be a hundred different ways 

22 that something could go wrong within my own home and it 

23 might be appropriate in some of them, but not in most of 

24 them.  Without more knowledge of what I might be facing, 

25 the circumstances of where certain objects are, the fact 
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2 that I don’t keep any firearms loaded, and I would not 

3 keep them loaded, there’s a lot to consider. 

4                Q.   Would you consider keeping a shotgun 

5 loaded with a less-than-lethal or less lethal form of 

6 ammunition?  Would you consider that? 

7                A.   No, I would not.  

8                Q.   Why’s that? 

9                A.   It would be to leave a weapon -- it 

10 goes right back to the basics of gun safety.  To leave a 

11 weapon loaded without an immediate use is completely 

12 callous and it’s something that I will never do.   

13                Q.   Would you consider having your shotgun 

14 easily available to you with the less lethal forms of 

15 ammunition easily available so that you could load them 

16 quickly? 

17                A.   Yes, as long as it was safe so that if 

18 someone else accidentally -- so long as it was safe for 

19 everything else other than myself, so that only perhaps I 

20 know where things were under lock and key. 

21                Q.   Would you keep the taser loaded with 

22 the probes at your -- at your home even -- well just, let 

23 me repeat the question.   

24                A.   Okay. 

25                Q.   Would you keep your taser loaded with 
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2 the probes? 

3                A.   I would have to -- of course, after 

4 using it and after practice, you know, there -- I would 

5 understand more about the utility of it, especially in the 

6 circumstances of my home, but the most likely scenario 

7 would be -- at least off of the top of my head, would be 

8 to do so safely.  So I would say yes, perhaps in a -- a 

9 pistol safe.   

10                Q.   Just to be clear, despite the warning 

11 that less lethal ammunition can still be lethal, you would 

12 consider using it to defend your home? 

13                A.   Yes, I would consider it.  

14                Q.   Are you familiar with the Taser 

15 manufacturer, Axon?  Is that how you pronounce that? 

16                MR. BECK:  Axion. 

17                MR. STAMBOULIEH:  No; it’s Axon.   

18                A.   No.  And if you told me another name, 

19 I would’ve believed you.  

20 BY MR. MCCARTIN:  (Cont’g.) 

21                Q.   Okay.   Are you familiar that Axon has 

22 stated in official filings with the United States 

23 Government that its products -- Taser products can be 

24 deadly? 

25                A.   No, I was not --. 
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2                Q.   You’re not aware of that? 

3                A.   No.   

4                Q.   Would that change your opinion as to 

5 whether or not you’d want to possess a taser in your home? 

6                A.   I don’t believe so. 

7                Q.   Okay.  And why is that? 

8                A.   We had mentioned, or at least in 

9 Exhibit C, the idea of blanks being lethal.  If a blank 

10 can be legal -- or lethal, excuse me, then ultimately a 

11 taser carries a similar risk.  So I don’t believe the -- 

12 the threshold of lethality with the taser is so low 

13 relative to live ammunition that it -- it becomes -- it’s 

14 a significant consideration whether or not it would be 

15 lethal in most circumstances. 

16                MR. MCCARTIN:  I’m going to ask that this 

17 be marked as the next exhibit.  We’re not going to go 

18 through --. 

19                THE WITNESS:  I was going to say --. 

20                MR. STAMBOULIEH:  Is that their -- their --

21 ? 

22                MR. MCCARTIN:  There’s their -- yes, it’s -

23 -.   

24                MR. STAMBOULIEH:  Maybe we could just put a 

25 link to it or something. 
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2                MR. MCCARTIN:  Here -- here’s what I’m 

3 going to do. 

4                MR. STAMBOULIEH:  I mean, we’ll -- we’ll 

5 stipulate to whatever’s in their S.E.C. filing for 

6 whatever we need.  

7                MR. MCCARTIN:  I --I have it down to three 

8 pages -- 

9                MR. STAMBOULIEH:  Okay. 

10                MR. MCCARTIN:  -- that are relevant. 

11                MR. STAMBOULIEH:  Okay. 

12                MR. MCCARTIN:  Okay?  So that’s going to be 

13 marked -- I wanted -- I didn’t want to just have the three 

14 pages. 

15                MR. STAMBOULIEH:  Okay.  I got to --. 

16 BY MR. MCCARTIN:  (Cont’g.) 

17                Q.   So we’re going to mark it and I’ll let 

18 you look at it for as long as you want to look at it, but 

19 I’m going to focus your attention on three pages for the 

20 next exhibit. 

21                A.   Very good.  Should -- 

22                Q.   Okay.   

23                A.   -- I take that one? 

24                Q.   Yes.   

25                A.   Okay. 
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2                Q.   So that’s Exhibit D; right? 

3                THE REPORTER:  Yes. 

4 BY MR. MCCARTIN:  (Cont’g.) 

5                Q.   Okay.  And let me give you Exhibit E, 

6 as well, as soon as that’s marked, and you can compare the 

7 two.   

8                MR. BECK:  Do you have another copy?  I’m 

9 just curious. 

10                MR. MCCARTIN:  I don’t have another copy. 

11                MR. BECK:  Okay.  Sorry. 

12                A.   I imagine this is a copy that I can 

13 hand to my attorneys? 

14                MR. STAMBOULIEH:  Sure. Sure.  I’m going to 

15 look at it with you. 

16                THE WITNESS:  Okay. 

17                MR. STAMBOULIEH:  I mean I can download it 

18 on -- it’s got a little web address on the bottom so --. 

19                THE WITNESS:  Okay.   

20 BY MR. MCCARTIN:  (Cont’g.) 

21                Q.   Okay.  I’m going to hand you Exhibit 

22 E, as well. 

23                A.   Thank you.  

24                MR. STAMBOULIEH:  That’s probably the one 

25 we want to look at.  

Case 1:16-cv-01447-DNH-CFH   Document 58-4   Filed 09/09/18   Page 43 of 80



800.523.7887 Associated Reporters Int'l., Inc.

ARII@courtsteno.com www.courtsteno.com

Page 44

1       Avitabile v Cuomo - 7-26-2018 - Matthew Avitabile 

2                THE WITNESS:  This is the first page --  

3                MR. MCCARTIN:  We can give Alan the --. 

4                THE WITNESS:  -- twenty-four --. 

5                MR. STAMBOULIEH:  What page does it start 

6 on? 

7                THE WITNESS:  One and then twenty-four and 

8 then one forty. 

9                MR. STAMBOULIEH:  Twenty-four --? 

10                MR. MCCARTIN:  Twenty-four is the relevant 

11 page. 

12                THE WITNESS:  And one forty.   

13                MR. STAMBOULIEH:  Okay. 

14                THE WITNESS:  Okay.   

15 BY MR. MCCARTIN:  (Cont’g.) 

16                Q.   Okay.  So the first and last page and 

17 then page twenty-four and one forty. 

18                A.   Very good. 

19                Q.   I’m going to direct your attention to 

20 the bottom of page twenty-four on Exhibit E. 

21                A.   Okay.  The last question? 

22                Q.   Yes, the last paragraph there.   

23                A.   Very good.   

24                Q.   Okay.  So having read that, do you 

25 understand that the manufacturer of Tasers has basically 
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2 stated that Tasers can lead to permanent bodily injury or 

3 death on occasion?  

4                A.   Yes, that there is a potential that 

5 that could occur. 

6                Q.   And does that concern you in any way 

7 as far as using tasers or wanting to possess a taser for 

8 home use? 

9                A.   I will answer that, I guess, in two 

10 parts.  The shorter version being no, the longer version 

11 being fortunately the newspaper doesn’t require me to file 

12 with the S.E.C., but if -- if we grow enough that I ever 

13 do and I have a lawyer write up something like this, 

14 probably it would read very similar that if there were 

15 circumstances of anything printed in the newspaper, even -

16 - even things that were inherently true that could lead to 

17 individuals harming others, financial difficulties, then I 

18 would imagine it would read very similar to this. 

19                Q.   So you think that this is basically 

20 lawyer talk and it’s not legitimate -- a legitimate 

21 concern? 

22                A.   I didn’t say that.  I said -- I do 

23 believe that there is a chance, of course, of -- of lethal 

24 force especially having to deal with something like they 

25 quote in here, negligent design or defective products.  
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2 That all being said, I know that a lot of the skeleton of 

3 the way it’s written would be similar for even a 

4 newspaper.  

5                Q.   Okay.  My -- my question, I guess, is 

6 more concerned with the first sentence there.  Our C.E.W. 

7 products are often used in aggressive confrontations that 

8 may result in serious, permanent bodily injury or death to 

9 those involved. 

10                A.   Okay. 

11                Q.   Does that concern you at all? 

12                A.   No.  That’s the entire reason I would 

13 prefer to have one.  Because it would be in a 

14 confrontation such as one of these.   

15                Q.   It -- it -- I’m sorry; I missed that.  

16                A.   The reason to have a -- a method of 

17 self-defense is because of the risk of potential, as 

18 stated here, aggressive confrontations.  That if --. 

19                Q.   Well, a home invasion would be an 

20 aggressive confrontation.  Would you agree? 

21                A.   Yes.   

22                Q.   So it’s possible, based on Taser’s own 

23 manufacturer warning, that that could lead to death if you 

24 were to ever defend your own home with a taser?  Would you 

25 agree with that statement? 
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2                A.   To the best of my knowledge regarding 

3 their statement, yes. 

4                Q.   Let me just show you the next exhibit. 

5                A.   Okay.  

6                MR. MCCARTIN:  It’s F, I believe. 

7                THE REPORTER:  Uh-huh. 

8 BY MR. MCCARTIN:  (Cont’g.) 

9                Q.   Okay.  I’m going to hand to you 

10 Exhibit F. 

11                A.   Thank you.  Is there anything in 

12 particular you’d like me to focus on?  

13                Q.   Well, first of all, I want you to take 

14 an opportunity to read whatever parts of the document that 

15 you’re concerned with and your lawyer’s concerned with.  I 

16 am going to direct your attention to three specific spots 

17 on page one, but I want you to be able to -- I don’t want 

18 to rush you with the document, in other words. 

19                A.   Okay.  

20                Q.   So what -- what -- however long you 

21 want to spend with the document is perfectly fine. 

22                A.   Thank you. 

23                Q.   If you want me to just -- to carry on 

24 with the questions and direct your attention to specific 

25 spots, I can do that. 
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2                A.   I’ll take a moment and --. 

3                Q.   Okay.  

4                A.   Are all of the questions related to 

5 page one? 

6                Q.   Yes. 

7                A.   Okay.  So I’ll focus mostly on that 

8 then.   

9                MR. STAMBOULIEH:  Just give me one second 

10 here. 

11                THE WITNESS:  No, that’s okay.  You can 

12 keep -- keep -- I’ll just look at it. 

13                MR. STAMBOULIEH:  So just generally, this 

14 is for the law enforcement models; right? 

15                MR. MCCARTIN:  That’s correct. 

16                MR. STAMBOULIEH:  Okay.  Not for the 

17 civilian versions? 

18                MR. MCCARTIN:  I -- I -- that is correct. 

19                MR. STAMBOULIEH:  Okay. 

20                MR. MCCARTIN:  It’s generally for law 

21 enforcement. 

22                MR. STAMBOULIEH:  Yeah, just for the record 

23 -- 

24                MR. MCCARTIN:  Yup. 

25                MR. STAMBOULIEH:  -- for that to be clear. 
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2                THE WITNESS:  Okay.  I’m ready. 

3 BY MR. MCCARTIN:  (Cont’g.) 

4                Q.   Okay.  I want to first direct your 

5 attention to the warning box toward the top of the 

6 document. 

7                A.   Okay. 

8                Q.   Do you see the second line down there, 

9 where it says can cause death or serious injury? 

10                A.   Yes.   

11                Q.   Is one of the warnings that Taser -- 

12 Axon has stated for their products? 

13                A.   Yes. 

14                Q.   Okay.  Does that cause you any concern 

15 about wanting to use a taser for defense of your own home? 

16                A.   No. 

17                Q.   Okay.  And why’s that? 

18                A.   The -- any form of less than lethal 

19 defense carries the risk of serious bodily injury or 

20 death, baseball bat, the beanbag shells in the shotgun, or 

21 a taser, or anything else.   

22                Q.   And directing your attention to the 

23 second paragraph, along those lines that you were 

24 discussing, it says any use of force including the use of 

25 a C.E.W. involves risk that a person may get hurt or die 
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2 due to the effects of the C.E.W.   

3                Do you see that? 

4                A.   Yup. 

5                Q.   And is -- does that cause you any 

6 concern based -- based upon our -- does that cause you any 

7 concern -- want you not to use a taser in defense of your 

8 own home for any reason? 

9                A.   No concern in that capacity. 

10                Q.   And is that for the same reason that 

11 you mentioned previously? 

12                A.   Correct. 

13                Q.   All right.  And directing your 

14 attention down to the warning box toward the bottom of the 

15 page one --  

16                A.   Okay. 

17                Q.   -- Of Exhibit F.  It says in some 

18 individuals, the risk of death or serious injury may 

19 increase with cumulative C.E.W. exposure -- exposure.  

20 Does that cause you any concern about using a taser to 

21 defend your own home? 

22                A.   No. 

23                Q.   And is that for the same reasons 

24 you’ve already identified? 

25                A.   Yes. 
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2                Q.   Okay.  So do I understand that you 

3 would be willing to consider using a twelve-gauge shotgun 

4 to defend your home with less lethal forms of ammunition? 

5                A.   It would certainly be on the list of 

6 options. 

7                Q.   And would that be on the same list of 

8 options as a taser? 

9                A.   Yes, it would be. 

10                Q.   And that would be an alternative to 

11 taser if you were ever prevented from using a taser in New 

12 York State? 

13                A.   Not necessarily.  It’s the same -- 

14 just because it’s on the same list doesn’t mean that it’s 

15 at the same level.  I mean, it might be on the top.  It’s 

16 like saying a list of Thanksgiving foods and turkey’s 

17 going to rank a lot higher than, you know, a roll, in such 

18 a circumstance.  So I would certainly rank it depending on 

19 circumstances. 

20                Q.   How does the less lethal forms of 

21 ammunition rank on that list that you’re considering?  

22                A.   There -- I would have to consider, I 

23 think, more -- more circumstances before I can give an 

24 exact answer, but I would say it would certainly be under 

25 a -- a small, portable, less than lethal device probably 
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2 similar to a taser.  

3                Q.   Are you aware that there are less 

4 lethal forms of ammunition for, for instance, handguns, 

5 forty-five-caliber handguns? 

6                A.   Yes.   

7                Q.   You are aware of that? 

8                A.   Uh-huh. 

9                Q.   Would you ever consider trying to get 

10 a pistol permit in New York and trying to get a less 

11 lethal form of ammunition for that pistol? 

12                A.   I’m not saying that it wouldn’t 

13 happen, but if I’m not going to get a pistol permit under 

14 the -- the circumstances right now, that would be one more 

15 barrier or one more step beyond my -- where I sit now.  

16 That if I already don’t want one and I would get it for 

17 something less lethal, the chance of me doing it is pretty 

18 low.   

19                Q.   I understand that one of the reasons 

20 that you wanted to have a taser over a shotgun is that it 

21 is smaller and more convenient for smaller spaces.  Is 

22 that fair to say?   

23                A.   Yes. 

24                Q.   So in that circumstance, a forty-five-

25 caliber handgun loaded with less lethal form of ammunition 
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2 would be -- would satisfy that desire that you have to 

3 have a smaller firearm in your hand? 

4                A.   There’s a couple of different factors, 

5 especially considering how taser use would be regulated, 

6 should it be legal.  But if the Governor would like to 

7 make a special dispensation, hand me a C.C.W. tomorrow, 

8 then that would certainly change my -- I would strongly 

9 consider that.  But as of right now, that of my own 

10 volition, I’m not going to get a pistol permit, I would 

11 say it’s less relevant. 

12                Q.   How -- I’m at a loss for why you don’t 

13 want to get a pistol permit if you could load a pistol 

14 with a less lethal form of ammunition and that’s one of 

15 your desires is to defend your home with a less lethal 

16 form of a weapon.  So if you could explain that to me? 

17                A.   There’s a lot of different factors 

18 involved.  And of course, some are hypothetical because, 

19 of course, tasers are not legal in this state.  And -- and 

20 certainly, the state could regulate them in a very similar 

21 way as handguns, which would completely change the way 

22 that someone would carry and -- and acquire them.   

23                There are other circumstances where it may, 

24 depending on what occurs, be legal for me to carry a taser 

25 in a place -- a location that I cannot carry a handgun.  
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2 So for example, on campus, I am prohibited from carrying 

3 on campus even with a C.C.W.  I would like to not violate 

4 state law.   

5                If a taser was legal on campus, which I 

6 have more reason to believe that it would be than a pistol 

7 would be in the next five years, then I would prefer to 

8 carry something for self-defense, especially for the 

9 defense of my students, that carries with it a lower risk 

10 of death.   

11                So outside of my home, there are going to 

12 be places where I cannot carry a pistol, even with a 

13 permit, that a -- a taser would fit that niche.  And 

14 that’s a strong consideration. 

15                Q.   I want to focus your attention, 

16 though, on inside the home self-defense and limit it -- 

17 limit the question to that.    

18                A.   Okay.  

19                Q.   All right.  Not outside the home where 

20 you’re prohibited from having a -- a handgun on campus.  

21 My question then would be why would you not want to get a 

22 pistol permit to allow you to have a less lethal form of 

23 ammunition in your pistol to defend your own home? 

24                A.   If I may speak a bit frankly, I 

25 wouldn’t get a pistol permit solely, solely for the use 
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2 within my own home.  Middleburgh is not terribly far off 

3 from Maybury in that ultimately, I can carry other things 

4 that don’t require me to go through the pistol permit 

5 process.  I would’ve -- when I filled out the form, I was 

6 asking for unrestricted carry, that I would prefer, should 

7 I have a pistol permit, to have the primary -- one of the 

8 primary reasons to have the permit is to carry outside of 

9 the home.   

10                So ultimately, if I did have to choose, 

11 having a pistol solely within my home would be pretty darn 

12 low on the list of reasons I’d get a pistol permit.  And 

13 the way that if I had to jump through a whole bunch of 

14 hoops to get a pistol -- so with this -- with the 

15 understanding that we’re talking mainly within the home, I 

16 don’t see the utility of it, of -- of going through all of 

17 those hoops just to keep it within my four walls.   

18                Q.   So when you mentioned Maybury, is that 

19 -- I had a vision that you’re saying it’s a very safe 

20 place.  You don’t need really to have a weapon in your 

21 home to defend it.  Is that what you were trying to convey 

22 to me?   

23                A.   No.  I would -- I’m not going to carry 

24 a pistol around my house.  If I traveled to a place that’s 

25 high crime, I would be more likely to have a pistol on my 
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2 person. 

3                Q.   Is your hometown a safe area that 

4 you’re not really concerned of home invasion in? 

5                A.   I would say I’m certainly less worried 

6 about it.  Right before I moved to my house, my pipes were 

7 stolen out of my basement.  We had a number of high 

8 profile -- after the flood of people losing their copper 

9 pipes.  So it certainly happens.  But one of the major 

10 reasons for having unrestricted concealed carry is not to 

11 pick up a cup of coffee on Main Street in Middleburgh.  

12 It’s probably because there’s a circumstance in another 

13 part of the state that I would feel necessitate it.  

14                Q.   So your desire for a taser is more for 

15 having it outside the home than inside the home?  Is that 

16 fair to say? 

17                A.   I think that’s difficult -- I think 

18 it’s difficult to say.  I would say that I would certainly 

19 weigh both inside and outside the home in my decision.  

20 And I’m not sure if it would be equally or one way a 

21 little bit more than the other, but they’re both very 

22 strong.   

23                Q.   All right.  This is probably -- I 

24 don’t want to beat a dead horse, but I’m still a little 

25 bit confused.  All right.  So I’m going to ask the 
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2 question maybe a little bit differently or maybe you can 

3 explain it to me a little bit better, and then I can 

4 understand.  

5                A.   Okay.  

6                Q.   All right.  But I’m -- I’m still -- 

7 you’re willing to go through a lawsuit to try and get a 

8 taser that’s illegal in New York State.  Fair to say? 

9                A.   I guess you could say it that way, 

10 yes. 

11                Q.   All right.  But you haven’t been 

12 willing to go to a judge to see if you could get a pistol 

13 permit to have a pistol in your own home and use non-

14 lethal forms of ammunition in that pistol to defend your 

15 home.  Is that fair to say? 

16                A.   Yes.  

17                Q.   I’m trying to understand why that’s 

18 the case?  And I -- I just -- I -- I’m at a loss for 

19 understanding why you haven’t been willing to go to a 

20 judge and ask for a pistol permit to use non-lethal forms 

21 of ammunition in your own home. 

22                A.   There’s a lot of ways I think I can 

23 dissect it.  I guess part of it is it’s my own volition, 

24 so if I choose to -- if I believe that tasers should be 

25 legal in New York State, and I choose to have two really 
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2 good attorneys represent me in that, and I want to do it 

3 because I think it’s the correct thing to do, then that 

4 can out -- outweigh whether I want any other form of self-

5 defense.   

6                Some of it goes back to philosophical 

7 issues.  I -- I talked about, you know, in thirty years or 

8 twenty years, you know, maybe I’ll have a ranch in Wyoming 

9 with constitutional carry that -- that perhaps their view 

10 on firearms is more in line with mine and the SAFE Act has 

11 kind of drawn New York State a bit away from that.  

12                So when you rank all of those together, it 

13 makes more sense for us to be sitting in this room right 

14 now than me go through that process to get a pistol 

15 permit.  As -- as of today.  

16                Q.   So you have no desire to get a pistol 

17 permit in the future, either? 

18                A.   I would certainly like a pistol 

19 permit, but as far as the near future in New York State, I 

20 would say it’s about zero. 

21                Q.   Okay.  That’s what I’m referring to, 

22 while you’re living in New York State. 

23                A.   Yes.  

24                Q.   Not twenty or thirty years when you 

25 retire.  
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2                A.   Yes.  

3                MR. MCCARTIN:  All right.  I don’t have any 

4 other questions. 

5                MR. STAMBOULIEH:  I don’t have any 

6 questions, either. He’ll read and sign. 

7                MR. MCCARTIN:  Yes. 

8                MR. STAMBOULIEH:  And I was hoping you 

9 weren’t going to put that big document in.   

10                Do you do e-trans? 

11                THE REPORTER:  Yes. 

12                MR. STAMBOULIEH:  Okay.  Because I don’t 

13 want --. 

14                MR. MCCARTIN:  Well you already have it; 

15 right?  You already have -- 

16                MR. STAMBOULIEH:  Oh, yeah.  

17                MR. MCCARTIN:  -- that document? 

18                MR. STAMBOULIEH:  I’ve already got that, 

19 but usually when the court reporter sends me the hard 

20 copy, they send me all the exhibits in hard copy, too. 

21                MR. MCCARTIN:  I was going to keep the 

22 exhibits myself unless -- 

23                MR. STAMBOULIEH:  Oh.  Oh.  No that’s fine.   

24                MR. MCCARTIN:  -- that causes you --. 

25                MR. BECK:  I have no need --. 
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2                THE WITNESS:  What about these.  Should I 

3 hand them back to you? 

4                MR. MCCARTIN:  Yes.  I’ll take them back.  

5                MR. STAMBOULIEH:  Yes.  So you’re just 

6 going to be the custodian of --? 

7                MR. MCCARTIN:  Yeah, I’ll be the custodian 

8 of the exhibits. 

9                MR. STAMBOULIEH:  Yeah, that’s fine.   

10                And the e-tran, are you going to do an 

11 exhibit -- copy of the exhibits? 

12                THE REPORTER:  I don’t have the exhibits.   

13                MR. MCCARTIN:  He won’t have them. 

14                MR. STAMBOULIEH:  Can you just scan --?  

15                MR. MCCARTIN:  So I can make copies and --. 

16                MR. STAMBOULIEH:  Just scan them and email 

17 them if you can. 

18                MR. MCCARTIN:  Yeah, that’s what we’ll do.  

19 That’s what we usually do. 

20                MR. STAMBOULIEH:  Yeah, because I’m --. 

21                THE WITNESS:  Are we still on the record? 

22                MR. MCCARTIN:  Oh, I’m sorry.  Let’s go off 

23 the record. 

24                THE WITNESS:  Thank you for your time. 

25                (The deposition concluded at 4:31 p.m.) 
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2  

3 STATE OF               )  
COUNTY OF              )  

4   
           I, MATTHEW AVITABILE, have read the foregoing 

5 record of my testimony taken at the time and place noted 
in the heading hereof and do hereby acknowledge:  

6 (Please check one)  
           ( ) That it is a true and correct transcript of 

7 same.  
           ( ) With the exceptions noted in the attached 

8
errata sheet, it is a true and correct transcript of same.  

9
                           X                          

10                             MATTHEW AVITABILE 

11 Sworn to before me this         
______day of ______, 2018.  

12 X_______________________                              
NOTARY PUBLIC  

13 My Commission Expires:    
___________________             

14  

15

16

17

18

19

20

21

22

23

24

25
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2  

3      I, HOWARD HUBBARD, do hereby certify that the 

4 foregoing testimony of MATTHEW AVITABILE was taken by me, 

5 in the cause, at the time and place, and in the presence 

6 of counsel, as stated in the caption hereto, at Page 1 

7 hereof; that before giving testimony said witness(es) was 

8 (were) duly sworn to testify the truth, the whole truth 

9 and nothing but the truth; that the foregoing typewritten 

10 transcription, consisting of pages number 1 to 61, 

11 inclusive, is a true record prepared by me and completed 

12 by Associated Reporters Int'l., Inc. from materials 

13 provided by me.  

14                                                                     

15 HOWARD HUBBARD, Reporter  

16  

17

18

19

20

21

22

23

24

25
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2          ASSOCIATED REPORTERS INTERNATIONAL, INC. 
                      (800) 523-7887 

3   
Date:  

4 Case Name:  AVITABILE V CUOMO et al  
Index Number:  16-cv-01447  

5 Deponent:  MATTHEW AVITABILE 
Deposition Date:  7-26-2018  

6 Examining Attorney:  Michael McCartin 

7 Dear Mr. Avitabile:  

8
Please read and make any changes and/or corrections in 
your testimony and sign the transcript in the presence of 

9
a notary public.  Please do so within thirty (30) days.  

10 If you fail to sign the transcript within thirty (30) 
days, it will be delivered to the appropriate parties 

11 without signature.  Return the transcript with 
corrections, if any, to:  

12       OFFICE OF THE NEW YORK STATE ATTORNEY GENERAL 
      MICHAEL McCARTIN 

13       The Capitol 
      Albany, New York 

14 CORRECTIONS:                                                  

15
________    Word or phrase: ______________________________          
            Corrected to:   ______________________________          

16
________    Word or phrase: ______________________________          
            Corrected to:   ______________________________          

17
________    Word or phrase: ______________________________          

18             Corrected to:   ______________________________          
________    Word or phrase: ______________________________          

19             Corrected to:   ______________________________          
________    Word or phrase: ______________________________          

20             Corrected to:   ______________________________          
________    Word or phrase: ______________________________          

21             Corrected to:   ______________________________          
________    Word or phrase: ______________________________          

22             Corrected to:   ______________________________          
_________ 

23
Date Signed                             __________________ 
                                        Matthew Avitabile 

24

25
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PHILIP D. SHAPPY 
 

TROOPER- NEW YORK STATE POLICE 
 

 

PROFESSIONAL EXPERIENCE 
 

 

October 2010 – Present, Albany, NY 

New York State Police,  Master Taser Instructor 

 Lead training for officers being certified in the use of the Taser 

 Develop and revise the Taser courses for Taser users, supervisors, and the basic familiarization course for all 

officers of the New York State Police 

 Maintain all records pertaining to training of instructors and users 

 Maintain all records pertaining to usages of the Taser by field personnel 

 Designated as the head Taser training officer for the New York State Police 

 Assist with the repair, return and replacement of all Taser products, including repairing broken blast doors of 

all damaged Taser cartridges 

 Give Taser presentations to civilian groups requesting assistance from the New York State Police 

 Responsible for the ordering of all Taser and Taser related products which are used for the training of police 

recruits at the New York State Police Academy 

 Assist in creation and maintenance of the New York State Police Conducted Electrical Weapon Policy, to 

ensure policy is within current scope of law  

 Point of contact for the New York State Police and Attorney General’s Office regarding Taser inquiries 

 

October 2010 – October 2012, Princetown, NY 

New York State Police, Taser Instructor 

 One of twelve initial Taser Instructors for the New York State Police 

 Conduct Taser Initial User certification training 

 Conduct Annual Taser User certification training 

 Point of contact for New York State Police Troop G regarding Taser issues 

 

November 2007 – Present,  Albany, NY 

New York State Police, Senior Defensive Tactics Instructor 

 Lead training for new recruits attending the New York State Police Academy 

 Lead training for officers of all ranks currently in the field as continuance training 

 Lead training for officers who are going through Defensive Tactics Instructor Candidate School 

 Share responsibilities for training and certifying both new and current officers in the use of expandable batons, 

wooden batons 

 Share responsibilities for training and certifying both new and current officers of the Mobile Force Unit (riot 

control) 

 Share responsibilities for training both new and current officers in the use of force  

 Share responsibilities for training new recruits in daily physical training while attending the New York State 

Police Academy 

 Assist in training military soldiers who have requested New York State Police hand-to-hand combat training 

 Assist with developing and revising Defensive Tactics Instructor School, Defensive Tactics Basic School, Use 

of Force, Mobile Field Unit, and annual officer training curriculums 
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January 2002 – 2012, Princetown, NY 

New York State Police, Trooper 

 Perform a broad range of patrol and dispatch duties 

 Perform criminal and accident investigations without supervision until completion 

 Deploy as part of the Mobile Force Unit (riot control), acting as assistant squad leader and the arrest team take 

down member 

 Deploy as the zone patrol rifleman to critical incidents anywhere in the state where needed 

 Perform police duties while coordinating efforts with the Schenectady Police Force, and assisting Schenectady 

PD with operations in their high crime rate areas 

 Perform duties as a Field Training Officer for recruits graduating from the New York State Police Academy 

 Perform duties as an instructor for the Field Training Officer program 

 Perform duties as a LIDAR operator for traffic enforcement 

 Assigned to protection detail for the Presidential Visit  (2010) 

 

November 1998 – May 2007, New York Army National Guard, Schenectady, NY 

Scout Sniper, Squad Leader 

 Member of the small team Forward Reconnaissance Scout Unit 

 Worked as a Battalion Scout Sniper 

 Lead annual training for basic and advanced rifle qualifications 

 Lead training for land navigation courses 

 Participated in international training operations in Germany, St. Croix, Puerto Rico, and Iceland 

 Activated and Deployed in response to the 9/11 incident in New York City 

 Deployed to Samarra, Iraq during Operation Iraqi Freedom II for combat operations in an austere environment 

 

 

 

SPECIALIZED TRAINING 
 

LAW ENFORCEMENT 

 

 Force Science Certification Course – 2018 

 DCJS Defensive Tactics Instructor – 2017 

 DCJS Reality Based Instructor – 2017 

 DCJS Use of Force Instructor - 2017  

 3 Range Combatives – 2017 

 Force Science 2 Day Basics Course – 2016 

 DCJS Instructor Evaluator - 2013 

 Taser Master Instructor – 2012 

 Mobile Field Unit – 2010 

 Taser Instructor – 2010 

 Strategos International Use of Force – 2010 

 NYSP Patrol Rifle Operator Course – 2009 

 DCJS Instructor Development Course – 2007 

 NYSP Defensive Tactics Instructor - 2007 

 Monadnock  Baton Instructor – 2007 

 Field Training Officer School – 2006 

 ARIDE: Advanced Roadside Impairment 

Driving Enforcement – 2006 

  

 

PERSONAL INFORMATION 
 

 

Current Law Enforcement Rank:  Trooper 

Master Taser Instructor ID: 101026517271412871346C 

Military Rank at time of Honorable Discharge:  Sergeant 

Station Address:   New York State Police Academy 

  1220 Washington Ave. Bldg 24 

  Albany, NY  12226 

Office Phone:  518-457-4674 

Front Desk:  518-457-7254 

Cell Phone:  518-470-2032 

E-Mail Address:  Philip.Shappy@troopers.ny.gov 
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Job Responsibilities for Taser Master Instructor 

 

In-service Responsibilities 

 Prepare, teach, and supervise all Taser Initial Instructor Courses, this is a thirty-two (32) 

hour course.  This course can be only conducted by a certified Taser Master Instructor. 

 

 Prepare, teach, and supervise Biennial certification of Taser Instructors, this is a thirty-

two (32) hour course and would include all currently certified Taser Instructors.  This 

course can be only conducted by a certified Taser Master Instructor.  

 

 Responsible for entering all Taser Initial Instructor and Taser Instructor Re-certification 

training into SLMS.  Must have administrative access to SLMS and have working 

knowledge on how to create and maintain classes in SLMS system.  Must have working 

knowledge on how to enter students and complete their training in SLMS system. 

 

 Prepare and conduct all Taser Supervisor Courses taught at Basic Leadership Courses.  

This includes instruction on procedures following a Taser usage in the field (completion 

of proper paperwork, evidence procedures, and Taser downloading instructions), 

administrative procedures regarding Taser equipment at the station, and instruction 

regarding quarterly downloads of Taser information. 

 

 Responsible for downloading and accountability of Taser assigned to NYSP Academy 

front desk. 

 

 Responsible for accountability and maintenance of all Tasers assigned to NYSP Academy 

for training purposes. 

 

 Prepare, conduct, and supervise all Taser annual certification courses taught to all 

currently certified Members.  This is a six (6) hour course that is conducted over two (2) 

month period in each Troop.  Also responsible for preparing and conducting a train-the-

trainer week prior to start of each annual certification.  

  

 Maintain records for training and re-certification of all Taser training (Instructor, Users, 

remedial), to include Acad-1’s, test material, answer keys, signed Instructor and User 

liability release forms, certifications forms, drills and scenarios sheets, voluntary 

exposure guidelines, lesson plans, etc. 

 

 Maintain database regarding trained Members and expiration dates on training.   

Updating database to reflect personnel changes occurring from transfers, promotions, 

and separation from Division. 
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 Prepare and conduct all “remedial” training for Members designated by Division as 

needing same. 

 

Basic School Responsibilities 

 Prepare, teach, and/or supervise all Taser Initial User Courses held at NYSP Academy or 

in the field, this is a twelve (12) hour course.   

 

 Responsible for entering all Taser Initial User training into SLMS.  Must have working 

knowledge on how to create and maintain classes in SLMS system.  Must have working 

knowledge on how to enter students and complete their training in SLMS system. 

 

 Conduct and/or supervise all live Taser exposures of recruits during training at the NYSP 

Academy. 

 

 Responsible for purchasing of necessary safety equipment for Taser training conducted 

at Academy. 

 

 Responsible for the repair of damaged Taser cartridges received from the Troops.  

Maintain stock of same for future use in Taser training sessions. 

 

 Maintain stock of all depleted batteries received from field.  Same to be maintained for 

future Taser training. 

 

 While Basic School is in session, assist Defensive Tactics section with creation of 

Defensive Tactics program, assist with instruction of curriculum to recruits and 

supervision of Defensive Tactics Instructors on orders to teach at the Academy. 

 

 While Basic School is in session, assist Defensive Tactics section with recruit physical 

training.   

 

Field Command Responsibilities 

 Maintain and update supervisory access to Evidence.com download storage system. 

 

 Monitor Evidence.com database to ensure compliance with Division downloading policy. 

 

 Remove supervisor access to Evidence.com upon separation from Division or removal 

from supervisory rank. 

 

 Respond to all field requests for assistance in troubleshooting Taser issues. 
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 Respond to all field requests for assistance with downloading issues, to include 

downloading software applications on Division computers and correcting any problems 

encountered.  Must have working knowledge of NYS ITSM system and the ability to 

update and close out ITS help desk tickets.  

 

 Prepare and track all Tasers disbursed out for normal field use.   

 

 Track shipping and receiving of malfunctioning Tasers from field.  Updating record 

systems with any equipment changes and/or serial number changes to equipment 

assigned to stations throughout the State. 

 

 Prepare, disburse, and track all Tasers assigned out and used on Special Assignments 

around the state. 

 

 Track expiration of all Tasers in field and coordinate replacement program of Tasers 

after five (5) years of field service. 

 

 Responsible for the ordering of all Taser related products. 

 

 Handle replenishment of Taser related supplies to all Troop Quartermasters. 

 

 Assist with creating and maintaining of Taser purchasing contracts. 

 

 Track and maintain records regarding all Taser usages in Division (AMS messages) and 

keep current Division Taser usage statistics. 

 

 Review all Gen’l-90 Taser usage forms.  Responsible for the end storage of all Gen’l-90 

Taser usage forms on Division share drive. 

 

 Prepare a report of all Taser usages to Field Command on a quarterly basis. 

 

 Responsible for reviewing and being familiar with current court decisions regarding 

Taser usage. 

 

 Responsible for maintaining Division Conducted Electrical Weapon Policy to ensure 

Policy is within the scope of current case law and necessary training standards. 

 

 Responsible for preparing and presenting Taser presentations to civilian and other third 

parties upon direction from Division. 

 

 Point of Contact for Division and any Taser expert witness responsibilities.  

 

 Point of Contact for outside agencies with Taser information requests. 
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31D1 Introduction
a. Members have the lawful authority to use force in their performance of their duties in accord 

with the mandates of Article 35 of the Penal Law. 
Note:  Conducted Electrical Weapon operators are individually responsible 

for  it’s deployment and usage and must be consistent with the Penal 
Law §35, however, if a superior officer orders that the Taser will not be 
deployed, the operator must comply with the order. 

 � The decision to deploy a CEW must be based on the totality of the 
circumstances, including Article 35 of Penal Law, Division policy, and 
balancing the risk of injury versus the risk of the threat.

Refer: Penal Law §35
b. Such force is only used as is reasonable and necessary to control a situation or effect an arrest, 

while at the same time protecting the Member’s own well-being and the well-being of others.

31D2 Policy 
a. Division-issued Conducted Electrical Weapons (CEWs) are provided as a tool in controlling 

actively resistant and/or violent subjects in the context of an arrest or detention situation to 
enhance the safety of our Members, the arrestee, and the general public.

 � Passive Resistance - A refusal by an unarmed person to comply with an officer’s verbal 
commands or physical control techniques that do not involve the use of physical force, 
control, or resistance of any kind by that person.

b. A Member authorized to use deadly physical force may, if the circumstance allow, use any 
lesser level of force, including Tasers.

 � However, the issuance of a CEW is not intended to change the standards applicable to 
the use of deadly physical force.

 � With this is mind, Members SHALL NOT consider a CEW an acceptable force option 
when they are confronted with a subject armed with a firearm or long gun.

c. CEWs shall only be used by UF Troopers or those otherwise authorized, who have received the 
required course of instruction and possess a current qualification.

 � CEW operators must recertify annually.
d. Division-issued CEWs shall not be used for demonstration except during approved training 

sessions.

31D3 Safety Considerations
a. Sensitive Population Groups:

1. Any use of force on certain populations may increase risk of injury due to possible 
heightened risk factors.

2. Added caution should be used when deploying a CEW on the below-mentioned persons:
 � Smaller people or children.
 � Individuals with known heart disease.
 � Elderly.

Article 31D: Conducted Electrical Weapon (CEW)
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 � Subject who is obviously pregnant or whom the Member has reason to believe is 
pregnant.

 � Those who are frail or infirm.
 � Individuals with known neuromuscular illness (i.e., multiple sclerosis, muscular 

dystrophy).
 � Individuals that require more than three applications to gain custody and control.
 � A subject in water; due to risk of drowning.
 � Potential for a secondary injury to the subject from a fall after the discharge of a CEW, 

especially from an elevated position.
 � Individuals exhibiting signs of a “behavioral emergency.”

 } Behavioral emergencies are not a recognized medical or psychiatric diagnosis, but is 
a term often used to describe a state in which someone presents themselves.

 } The manifestations of behavioral emergencies vary depending on the individual.
 } Many of the following characteristics may be observed in an individual in the 

condition often called a state of behavioral emergency:
 z Violent behavior.
 z Extreme agitation and restlessness.
 z Incoherent and rambling speech.
 z Hallucinations and delusions with paranoid features.
 z Lack of purposeful activity and/or destruction.
 z Elevated body temperature, profusely sweating.
 z Little or no clothing.
 z Lack of response to pain stimuli.
 z Combativeness and extra ordinary strength.
 z History of stimulant abuse, most commonly cocaine and/or methamphetamine.

 } If a CEW has been used on a subject displaying signs of a behavioral emergency, 
EMS should be immediately contacted whether or not the subject has calmed down.

 z A subject who suddenly calms down may be experiencing a serious medical 
condition that requires immediate attention.

 z If EMS has responded, when feasible, obtain rhythm strips, digital downloads, 
and the maintenance downloads from the heart monitor as evidence.
 � These heart monitor readings will show what rhythm the heart was    

experiencing, which may be useful in subsequent investigations.
 z If clothing has been cut off or removed, it should be secured as evidence.

 � The clothing can indicate placement or probe strikes, which may be useful in 
subsequent investigations.

 z When feasible, obtain depositions from EMS personnel after the incident.
 � This can provide information about the subject’s mental and physical state 

that might not be apparent to a coroner at the time of an autopsy in the 
event of a death and use of CEW, which may be useful in subsequent 
investigations.

Article 31D: Conducted Electrical Weapon (CEW)
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b. When possible, Members deploying a CEW should do so from a position of cover.
 � When possible, another armed Member or law enforcement officer should provide 

backup in the event that deadly physical force becomes necessary.
c. Hands shall be kept away from the front of the CEW at all times, unless it is in a safe condition 

and deactivated.
d. Members shall not intentionally aim the laser/CEW sights at the eyes of a subject as potential 

eye (retinal) damage may occur.
e. Probes and wires should not be touched during discharge of the CEW.

 � Any person who comes in contact with a probe or wires during activation will receive the 
full effect of the electrical current.

 � Members must work closely with K-9 handlers before deploying a CEW. 
 } If a K-9 bites a probe or bites the suspect between the probes, the K-9 can receive a 

shock.
 z This can have a negative impact on the future duty use of the K-9.

f. In ordinary circumstances, no more than one CEW at a time should be discharged against a 
subject.

 � If the initial deployment is not having the desire effect or fails, a second CEW 
deployment may be appropriate.

g. Members should be aware that in certain situations the enhanced risk of injury due to a fall from 
an elevated position or even a standing position onto a hard surface such as asphalt or concrete 
may outweigh the need to immediately secure a subject.

 � Members should consider the gravity of the situation, the potential criminal charges 
involved, and the threat posed by the subject against this enhanced risk of injury before 
deploying a CEW. 

h. Members shall not deploy CEWs:
1. Against a subject who has committed a traffic infraction or violation level penal law offense, 

absent physical force or attempted physical force against the Member or another.
2. Against an individual who is in control of a vehicle in motion, or a vehicle that could be 

immediately put into motion.
3. Near flammable gases, liquids, fumes, or other highly combustible materials or in a 

flammable environment (i.e., around a known or suspected clandestine drug lab, etc).
 � Potential for ignitability may exist if a CEW is used on a subject who has been sprayed 

with an alcohol-based chemical/pepper spray.
 } If alcohol-based spray has been deployed on a subject prior to the CEW application, 

the Member should not deploy the CEW and instead use another appropriate force 
option.

 z Division-issued Saber Red OC Spray has been tested and has been certified by 
the manufacturer to be CEW compatible.

 z In the event other agencies are present at the scene, coordinate to ensure 
alcohol-based spray has not or will not be used on a subject who may receive a 
CEW application.

Article 31D: Conducted Electrical Weapon (CEW)
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i. When using a CEW direct contact mode (drive stun), Members should attempt to avoid the 
following:
1. Trachea.
2. Back of neck.
3. Cervical portion of spine (neck region).
4.  Pelvic region.
5. Base of sternum (may cause a contraction of diaphragm and affect breathing).
6.  Head.
7. Female breasts.

31D4 Proper Handling and Method of Carry
a. Currently, the Division-issued CEWs are the Taser model X26 and the Taser model X26P.
b. Members shall carry and use only Division-issued Tasers and Taser cartridges.
c. If a CEW is not individually issued, it will be stored in the station armory in an unloaded 

condition, to include the spare cartridge, when not in use.
 � The CEW will be signed in/out utilizing the Taser Accountability Record (CB-13A).

 z This will assist in completing the NYSP Use of Taser X26/X26P (GENL-90).
 } The CB-13A will be maintained for one year.

d. Members must carry a CEW during their shift if one is available. 
 � Members carrying a CEW during their shift shall ensure the tour strength message 

indicated “Taser” in the narrative of the Tour Strength Message at the start of their tour.
e. Members shall inspect the CEW and cartridges to ensure that they are clean and functioning 

properly.
1. Members shall not load the Taser until a spark test has been accomplished.

 � The spark test shall be conducted only after confirming there is no cartridge in the Taser.
 � A spark test shall be conducted within the first hour of each scheduled shift to ensure 

proper functioning of the CEW.
 } A spark test at any other time shall be considered an unauthorized firing of the 

device.
 � The spark test and loading/unloading of a device with a new cartridge will be conducted 

in a designated safe area of each station following posted instructions and safe testing 
training. 

 } For uniformity, Members will face the mugshot background wall in a Division 
installation.

 z The spark test shall be conducted only after confirming there is no cartridge in 
the Taser.

 z This wall will act as a backstop in case of any unintended discharge.
 } Allow the CEW to cycle for a full five seconds and visibly verify a spark between the 

electrodes.
2. The transfer or “hot swap” of a CEW from one Member to another may be accomplished in 

the field when returning to a Division installation is not possible or otherwise impractical.

Article 31D: Conducted Electrical Weapon (CEW)
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 � However, no spark tests shall be conducted in the field.
 � If the transfer is conducted at the station, it will occur in the designated safe area.
 � The Member transferring the Taser to another Member shall be responsible for updating 

the Taser Accountability Record (CB-13A).
f. Malfunctioning or damaged CEWs shall be immediately removed from service and brought to 

the attention of a supervisor.
 � The supervisor will bring all malfunctions to the attention of the Technical Sergeant -

Physical Training/Defensive Tactics, SP Academy, as soon as practical.
g. Members shall not remove the battery from the CEW except when required to perform 

maintenance. 
 � The battery will be replaced only under the direct instruction from a CEW Instructor or 

Supervisor when the battery life indicator reads 20 percent.
h. The Taser X26 and X26P are carried in a holster on the opposite side of the Member’s firearm 

with the battery facing forward (cross draw style).
 � This is done to prevent a Member from mistaking a firearm for a CEW and accidentally 

drawing and/or firing their duty weapon.
 } The Taser X26 And Taser X26P are bright yellow in color to make it readily 

identifiable as a CEW.
 z SORT Members are issued all black Tasers.

i. The device is carried with the safety switch in the down position (safety on) and loaded with a 
cartridge.

j. Members will be issued one spare cartridge as a backup in case of cartridge failure or the need 
for redeployment.

 � The spare cartridge will be stored and carried in a manner consistent with training and 
the cartridges will be replaced following the manufacturer’s expiration requirements.

 z The cartridges currently used by Division have a maximum effective range of 25 
feet.

k. Only when a Member cannot reasonably fit the Taser on his/her gun belt, may he/she remove 
the baton.

 � The baton, however, must be kept readily available in the event it is needed.

31D5 Usage
a. When consistent with personal safety, give a warning to the subject prior to deployment, and 

atttempt to gain compliance through verbal commands. If the Member makes a determination 
that the use of the Taser is required:
1. The device will be pointed at the intended target and the safety switch placed in the up 

position (Fire Mode).
 � When in Fire Mode, the CID display on the rear of the device will illuminate and the LED 

light and laser will be functional.
2. When possible, give a verbal warning “Taser, Taser, Taser” to other Members or law 

enforcement personnel that the Taser will be deployed.
3. Upon deployment, the propelled wires automatically discharge electrical current for a five 

second cycle.
 � Pulling the trigger during this period neither increases nor decreases the discharge.

Article 31D: Conducted Electrical Weapon (CEW)
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 � To discontinue the discharge during this period, the safety switch is placed in the down 
(safe) position.

 � Holding the trigger continuously beyond the five second cycle will continue the electrical 
discharge until the trigger is released.

 } After the initial five second cycle, the discharge will cease immediately once the 
trigger is released.

4. The greater the spread between the probes on the target, the greater the effectiveness.
 � Causes of ineffective deployments include:

 } Loose or bulky clothing.
 } Low nerve or muscle mass deployments.
 } Miss or single probe contact.

Note: Use of the cartridge-on drive stun feature may complete the circuit in a 
single probe impact. 

5. “Cartridge-off drive stun” shall only be used under the following two specific exigent 
circumstances: 

 � A Member is in the midst of a cartridge change and does not have time to reload, or
 � When the Member has deployed and discarded both cartridges and Taser use would 

have otherwise been authorized.
b. Following the initial discharge of a CEW, Members shall provide an opportunity for an individual 

to comply with verbal commands prior to delivery of another discharge.
1. Members shall limit the frequency of discharge cycles to the minimum necessary to achieve 

compliance and/or their lawful objective, and place the subject in handcuffs.
2. Each discharge cycle should be considered a window of opportunity to attempt to establish 

control or restraints while the subject is affected by the cycle.
3. Members should be aware that the associated risks with multiple exposures to a CEW are 

unknown and the role of CEWs causing death in these cases is unclear.
 � Caution should be exercised in using multiple activations to subdue a subject.

4. If more than three consecutive cycles are required, Members should reassess the situation 
and consider transitioning to another force option.

c. Members shall attempt to handcuff the subject once they have been immobilized.
1. When possible, employ the assistance of another Member to accomplish handcuffing the  

subject.
2. A CEW will not be used against a handcuffed subject under any circumstance.

Warning: If possible, avoid placing a restrained subject face down in a   
 horizontal position for an extended period of time after taking that   
 subject into custody or when transporting the subject.

 � Place the subject in a seated position or on their side if practical.
d. Following the discharge of the CEW, when a subject is brought under control, the subject shall 

be monitored for indications of medical distress and shall not be left alone while in custody.
1. Probe removal shall be accomplished by Division personnel consistent with the protocol 

outlined during training and certification.
2. Members should inspect the probes after removal to ensure the entire probe and probe barb 

have been removed.

Article 31D: Conducted Electrical Weapon (CEW)
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 � The CEW probes should be treated as a biohazard risk.
3. Personnel shall request EMS response, or the person shall be transported to a medical 

facility for examination if any of the following occur:
 � He/she requests medical attention.
 � If there is an obvious need for medical attention.
 � He/she is hit in a sensitive area (i.e., groin, face, eyes, neck, and breast).
 � In the event that a probe or probe barb has broken off and is still embedded in the 

subject’s skin, or the Member has difficulty removing a probe, the subject should be 
provided appropriate medical attention.

 � He/she does not appear to recover in a reasonable period of time after being exposed, 
as determined by the Member following training guidelines.

 � He/she is part of a sensitive population group.
See: Section: Safety Considerations, Subsection: Sensitive Population Groups

 � He/she has been exposed to more than three cycles.
 � He/she has been exposed to the effects of more than one CEW device.
 � He/she is may have been exposed to a continuous cycle of 15 seconds or more.
 � He/she has exhibited signs of a behavioral emergency, prior to and/or during the CEW 

exposure.
e. Members shall ensure that correctional facility personnel are made aware that a CEW was used 

on any subject who is transferred to their custody.
1. Some counties may require the probes be removed or a subject be evaluated by a medical 

professional prior to commitment to a correctional facility.
 � Troop Commanders shall maintain an up-to-date list of county jails in their area which 

require a medical examination and will ensure their Members are familiar with these 
requirements.

31D6 Use on Animals
a. In certain circumstances, CEWs have been shown to be an effective option on animals by 

reducing the need for more injurious force.
b. Because of uncertain effects on animals, the CEW use against attacking animals is only 

recommended as a last resort alternative to lethal force.
 � CEWs may be deployed on an animal when an:

 } Animal is threatening (posing active threat) or attacking an officer, other persons, 
another animal, or property.

 } Animal needs to be immediately captured for reason of nuisance to public peace or 
safety, and preservation of property.

c. Due to the rapid and unpredictable movements of animals, it is more likely unintended areas 
may be struck.

 � Center mass of an animal should be targeted.
d. Animals will most likely be momentarily incapacitated and then quickly leave the scene, 

breaking the wires.
 � When applicable, consider having animal control stand by to collar/capture the animal, or 

in the event the animal’s health is in jeopardy and its welfare needs to be provided for.

Article 31D: Conducted Electrical Weapon (CEW)
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31D7 Reporting Procedures and Data Download
a.  Involved Member:

1. Notify a supervisor.
2. Ensure a Taser usage is documented in an incident report.
3. Complete the NYSP Use of Taser X26/X26P Report (GENL-90) on the intranet, electronically 

sign the form, and e-mail to the incident supervisor.
 � Carbon Copy (CC) your station sergeant’s in-box.
 � If multiple Tasers are used, a GENL-90 should be completed for each Taser used.

Note: Any unintentional discharge/deployment should be reported to the Troop/
Detail Commander through Channels.

 � The Troop/Detail Commander will consult with the Regional Staff 
Inspector to determine the level of investigation.

b. Incident Supervisor:
1. Notify Zone or Detail Commander.
2.  Send an AMS Message.

 � Include the serial number of both the Taser and any deployed cartridge(s).
3.  Photograph the subject, including probe sites, face and full-body view.
4. Following the discharge of a CEW, supervisors shall remove the CEW from service and, as 

soon as practical, download the usage data from the data port on the device.
 � A printed copy of the usage data shall be attached to the GENL-90.
 � Supervisors shall ensure that the serial number of the cartridge used in the incident 

corresponds to Division-issued cartridges and the serial number is recorded on the 
GENL-90.

 � Supervisors should also be aware that usage data from Tasers will be stored 
electronically at http://nystatetroopers.evidence.com/login.html for review and retrieval.

 � Cables used to connect the CEW port to a computer should be stored in the station 
armory to prevent loss and be accessible to all supervisors.

 � Only supervisors shall be authorized to access data saved on a CEW or on software 
stored on a Division computer.

5. Upon receipt of the GENL-90 review for accuracy and electronically sign.
6. Ensure that the serial number of the cartridge used in the incident corresponds to Division-

issued cartridges and the serial number recorded on the GENL-90.
7. E-mail the completed GENL-90, downloaded usage data, and subject photographs to 

useofforce@troopers.ny.gov.
 � Carbon Copy (CC) your respective Zone in-box. 

Note: All incidents where an injury is the direct result of a CEW deployment (i.e., 
contact burns/wounds from a drive stun, fall injuries, probe embedded in 
sensitive areas) will be reported as an Injury to Prisoner while being taken 
into custody and so titled on the AMS message.

 � Where the only injury incurred by a person subjected to a CEW is a 
minor probe site irritation/discoloration, it should not be reported as an 
Injury to Prisoner while being taken into custody.

See: Subsection: Injury to Prisoner in Custody

Article 31D: Conducted Electrical Weapon (CEW)
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X-Ref: Article 8: Attendance and Leave
X-Ref: Article 9: Complaints Against Personnel

c. Chief Inspector:
1.  Review all Taser Usage Reports.
2.   Enter pertinent information into the Use of Force database.
3. Forward to defensivetactics@troopers.ny.gov for filing.

d. Technical Sergeant Defensive Tactics:
1. Review all GENL-90s received for trends and training needs.
2. Enter pertinent information into the Taser Usage database.
3.  Save submitted GENL-90s in a folder on the Division Share drive organized by Troop.

 � Each Troop folder should be sub-divided by year, each year sub-divided by month.
4. Retain for five years, then purge yearly.
5.  Report Taser Usages to Field Command on a quarterly basis.

e. Evidence Retention:
1. Supervisors investigating the discharge of a Taser will collect a sample of the Anti-Felon 

Identification Device (AFID) tags, unless conditions make recovery impossible/impractical.
2. The spent Taser cartridge(s) and deployed probes should also be collected as soon as 

practical.
3. These items will be retained in evidence for a period of six months and then forwarded for 

destruction, unless otherwise directed to retain for a longer time period.
 � These items may need to be retained for a longer period in the following instances:

 } Incidents which are likely to become the subject of civil litigation against Division or 
it’s personnel.

 } Incidents in which a complaint of Excessive Force or a Personnel Complaint is 
initiated or likely to be initiated.

 } Any incident which results in serious physical injury or in-custody death. 
f. Auditing:

1. All Division CEWs will be subject to periodic and random data downloading.
 �  The data obtained will be reconciled with the existing NYSP Use of Taser X26/X26P 

(GENL-90) reports to ensure accountability between the cycles recorded and those 
documented in such reports and occurring in pre-shift testing.

2. Station Commanders:
 � Ensure each CEW assigned to your station or to individuals assigned to your station are 

downloaded quarterly.
 � Print out a copy of the prior six months activity for each Taser download.

 } Review the results of this download and investigate any indications of inappropriate 
firing of the device.

 � Retain this record for one year.

Article 31D: Conducted Electrical Weapon (CEW)
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31D8 Replacement and Repair Procedures
a. When a Taser cartridge or battery needs replacement due to damage or usage:

1. Station Commander:
 � When a cartridge is used, e-mail the Troop QM requesting a replacement cartridge.
 � When a cartridge is damaged, forward the cartridge to the Troop QM for replacement, 

and request a replacement cartridge.
 � When received, keep all files of the Firearms/Taser Transmittal (QM-6) form in station 

inventory records.
2. Troop QM:  

 � Forward the new cartridge and a completed QM-6 (including serial number of the used 
or damaged cartridge) to the Station Commander.

 � Retain a copy for your records.
 � Forward the originals to the Division Quartermaster.
 � Forward the damaged cartridge(s) or depleted batteries to the Technical Sergeant 

Physical Training/Defensive Tactics, SP Academy
b. If a Taser needs to be returned to Taser International for repair or replacement:

1. Station Commander:
 � Ensure the Taser is downloaded prior to being returned to Taser International.

 } This download will prevent the loss of any internally stored information, should the 
Taser need to be replaced.

2. Troop Quartermaster: 
 � Return the Taser to Taser International utilizing the procedures outlined on the Taser 

International website (www.taser.com).
 � Notify the Technical Sergeant-Physical Training/Defensive Tactics, SP Academy, of  

returns. 
c. The Technical Sergeant-Physical Training/Defensive Tactics, SP Academy, will maintain a 

supply of other Taser products.
 � Troop Quartermasters needing to replace their download cables and/or replacement 

holsters shall contact the SP Academy-Defensive Tactics at 518-457-4674.

Article 31D: Conducted Electrical Weapon (CEW)
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Pulse Impact Comparison
(15 second arc to skin)
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Drive-Stun Marks (X26)

Drive stun marks - fresh Drive stun marks – 1 day

Drive stun marks – 6 days Drive stun marks – 7 days
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 

  
 

MATTHEW AVITABILE, 
 

Plaintiff, 

 
-against- 

 
SUPERINTENDENT GEORGE P. BEACH II, 
SUPERINTENDENT OF THE NEW YORK STATE 

POLICE, 
 

Defendants. 
  

 
 

 

 
 

RESPONSE TO 

PLAINTIFF MATTHEW 

AVITABILE’S 

STATEMENT OF  

MATERIAL FACTS 

 
16-CV-1447 

 
DNH/CFH  

 

 

Defendant George P. Beach II, by his attorney, Barbara D. Underwood, Attorney General 

of the State of New York, responds to plaintiff’s Statement of Material Facts as follows: 

1. Matthew Avitabile is an adult male resident of the State of New York and resides 

in Schoharie County. [Docket #12-1], Declaration of Matthew Avitabile. 

Response: Admitted.  

2. Plaintiff has not purchased a stun gun or a Taser due to fear of prosecution for 

owning and carrying a stun gun or a Taser.  Id 

Response: Admit that plaintiff has not purchased a Taser due to fear of 

prosecution.  Deny that plaintiff has not purchased a stun gun due to fear of prosecution.  Avitabile 

Deposition, p. 19, lines 10-14.  (Plaintiff merely testified: “… I think that a stun gun would be on 

the – on the table.”) 

3. Plaintiff would like to purchase a stun gun or a Taser for lawful self-defense and in 

appropriate circumstances would carry a stun gun or Taser for self-defense.  Id. 
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Response: Admit that plaintiff would like to purchase a Taser for lawful self 

defense.  Deny that plaintiff would like to purchase a stun gun for lawful self defense.  Avitabile 

Deposition, p. 19, lines 10-14.  (Plaintiff merely testified: “… I think that a stun gun would be on 

the – on the table.”) 

4. Plaintiff has never been convicted of a crime, either misdemeanor or felony, and 

has never been convicted of a crime of domestic violence.  See Deposition of Matthew Avitabile, 

Exhibit “1”, 10:16-25. 

Response: Admitted. 

5. He has never been deemed by a mental health professional to have a mental illness. 

Id. at 11:15-19. 

Response: Admitted. 

6. He currently does not own a handgun but does own a shotgun and bolt-action rifles. 

Id. at 13:2-22. 

Response: Admitted. 

7. He would possess a Taser if it were legal in New York.  Id. at 17:7-9. 

Response: Admitted. 

8. He would carry a Taser “in accordance with state law, wherever [he] could carry 

it” as well as his home.  Id. at 17:15-24. 

Response: Admitted. 

9. He would purchase a stun gun if legal in New York.  Id. at 19:10-14. 

Response: Denied.  Avitabile Deposition, p. 19, lines 10-14.  (Plaintiff merely 

testified: “… I think that a stun gun would be on the – on the table.”) 
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10. New York State bans possession and carry of electric arms, including stun guns and 

Tasers. N.Y. Penal Law § 265.01. 

Response: Admit that N.Y. Penal Laws prohibit the possession of “electronic 

dart gun[s]” (commonly known as Tasers) and “electronic stun gun[s]”; otherwise denied.  See 

N.Y. Penal Law § 265.01; § 265.00(15-a); and § 265.00(15-c).   

11. Plaintiff and Defendant have stipulated that there are 300,000 Tasers and 4,478,330 

stun guns currently owned by private civilians in the United State of America. 

Response: Admitted.   

12. Electric arms are “widely owned and accepted as a legitimate means of self-defense 

across the county.”  Cautano v. Massachusetts, 136 S. Ct. 1027, 1033 (2016) (J. Alito, concurring).  

Response: Objection/Denied.  The issue as to whether Tasers are “in common  

use” is an issue of law for the Court to decide.  See, e.g., Hollis v. Lynch, 827 F.3d 436 (5th Cir. 

2016); Friedman v. City of Highland Park, 784 F.3d 406 (7th Cir. 2015). 

13. Electric arms are legal in forty-seven states.  Only New York, Hawaii and Rhode 

Island currently ban electric arms. 

Response: Objection, plaintiff has failed to comply with N.D.N.Y. Local Rule  

7.1(a)(3) in that plaintiff has failed to cite to the record to support this assertion. 

14. Electric arms are less dangerous than firearms.  See Deposition of Trooper Shappy, 

Exhibit “2” at 29-30:18-6 and 66:5-12 (Trooper Shappy has voluntarily exposed six to seven 

hundred recruits with a Taser with no deaths and has himself been voluntarily exposed 

approximately four times without adverse effects) (cf. with 70:14-21 – a person would have a high 

likelihood of death depending on where that person was shot).  See also Exhibit “4”, Defendant’s 

Interrogatory Response No. 16. 
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Response: Denied, as this is not the case in all circumstances.  See., e.g., 

McCartin Decl., Exhibit 4, p. 1 (Axon’s Taser warnings state: “Can cause death or serious injury. ”; 

“[A]ny use of force, including the use of a CEW, involves risks that a person may get hurt or die 

due to the effects of the CEW, physical incapacitation, physical exertion, unforeseen 

circumstances, or individual susceptibilities.”; “In some individuals, the risk of death or serious 

injury may increase with cumulative CEW exposure.”).   

15. No civilian deaths by CEWs have been reported in the lawful use of CEWs by other 

civilians. See Expert Report of Mark Kroll, PhD, FACC, FHRS, FIEEE, FAIMBE, p.17, Exhib it 

“5”. 

Response: Defendant is not aware of any civilian-on-civilian deaths that have 

occurred due to the use of a CEW.  There are, however, many law enforcement-on-civilian 

deaths that have occurred that have had a CEW involved.  The following is a small sample of 

cases over the past several years that discuss these types of fatalities: 

 Armstrong v. Village of Pinehurst, 810 F.3d 892, 897-98 (4th Cir. 2016) (mentally ill 

patient died after being subjected to five Taser deployments lasting approximately 2 

minutes). 

 

 Mitchell v. City of Warren, 803 F.3d 223, 226 (6th Cir. 2015) (“One metal dart hit just 

inches above Robert’s heart, the other just inches below.  Mitchell fell to the ground.  … 

The medical team tried to resuscitate him but could not.”). 

 

 Bachtel v. TASER Int’l, Inc., 747 F.3d 965, 967 (8th Cir. 2014) (“A Moberly police 

officer shot Stanley Harlan in the chest with an electronic control device (ECD) after a 

traffic stop just past midnight on August 28, 2008.  Harlan died within two hours[.]”). 

 

 Williams v. City of Cleveland, 736 F.3d 684, 686 (5th Cir. 2013) (“The evaluating 

physician listed the cause of death as ‘[t]oxic effects of cocaine in association with 

shocks with Taser during police chase.’”). 

 

Case 1:16-cv-01447-DNH-CFH   Document 58-17   Filed 09/09/18   Page 4 of 8



 

 5 

 Fontenot v. Taser Int’l, Inc., 736 F.3d 318, 321 (4th Cir. 2013) (“Darryl Wayne Turner, 

age seventeen, died from cardiac arrest after a confrontation with police in which he was 

struck in the chest by electrical current emitted from a device commonly known as a 

‘taser,’ manufactured by TASER International, Inc.”). 

 

 Piskura v. Taser Int'l, 2013 U.S. Dist. LEXIS 46332, *7-*8 (S.D. Ohio Mar. 29, 2013) 

(“Dr. Zipes, a preeminent scholar in the field of electrophysiology (a subspecialty of 

cardiology that ‘focuses on the electrical impulses that regulate heart rhythm’) had the 

necessary training, knowledge, experience, and education to assist the trier of fact in 

understanding the evidence and in resolving the causation issue in this case, i.e. whether 

Piskura died of cardiac arrest as a result of being tased in the chest”). 

 

 Russell ex rel. Russell v. Wright, 916 F. Supp. 2d 629, 634 (W.D. Va. 2013) (“[Officer] 

Wright then triggered his device using a single five second cycle, striking Russell directly 

in the chest.  ... Upon being struck, Russell’s body stiffened and he fell to the ground …  

and [he] is heard making loud, guttural breathing sounds for at least the next 48 seconds.  

…  The rescue workers managed to restart his heart, but Russell had gone without oxygen 

for over eight minutes, causing severe brain damage.  He fell into a coma and died six 

months later.”). 

 

 Marquez v. City of Phoenix , 693 F.3d 1167, 1171 (9th Cir. 2012) (after multiple uses of a 

Taser against him, “[d]espite resuscitation efforts, Ronald went into cardiac arrest and 

died”). 

 

 Rosa v. TASER Int’l, Inc., 684 F.3d 941, 944 (9th Cir. Cal. 2012) (“We are called upon to 

decide whether, in August 2004, a manufacturer of electronic control devices, commonly 

referred to as ‘tasers,’ was under a duty to warn that repeated exposure to its products 

could lead to fatal levels of metabolic acidosis.”). 

 

 Rich v. Taser Int’l, Inc., 2012 U.S. Dist. LEXIS 44584, *3-*4 (D. Nev. Mar. 30, 2012) 

(“Officer Lazoff discharged his TASER Model X26 Electronic Control Device (‘ECD’) 

three times into Dr. Rich’s chest … Paramedics arrive[d] shortly thereafter to transport 

Dr. Rich to Spring Valley Hospital where he was pronounced dead.”). 

 

 McKenney v. Harrison, 635 F.3d 354, 357-358 (8th Cir. 2011) (“[Officer] Pollreis 

deployed her Taser as Barnes was passing her but before he reached the window.  The 

Taser’s two probes lodged in Barnes’s back, but Barnes continued through the window.  

… Barnes died from his injuries four days later.”). 
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Furthermore, Axon SEC filings states: “Our CEW [Taser Conducted Electrical Weapons] 

products are often used in aggressive confrontations that may result in serious, permanent bodily 

injury or death to those involved.  Our CEW products may be associated with these injuries.”  

Avitabile Deposition, Exhibit E, p. 2.   

16. Use of CEWs reduce both suspect and officer injury compared to alternative force 

options.  Id. at p.30. 

Response: Denied, as this is not always the case.  See Response to SMF No. 15 

above.  

17. CEWs are bearable arms. See People v. Yanna, 824 N.W.2d 241 (Mich. Ct. App. 

2012) and Ramirez v. Commonwealth No. SJC-12340, 2018 Mass. LEXIS 237 (Apr. 17, 2018). 

Response: Objection, this is an issue of law for the Court to decide.   

18. New York limits the size and strength of pepper spray that can be purchased and 

carried by non-law enforcement. N.Y. Penal Law §265.20(a)(14), (15) N.Y. Comp. Codes R. & 

Regs. Tit. 10 § 54.1-54.3 

Response:   Admitted. 

19. New York pepper spray is limited to not more than 0.7% by weight total 

capsaicinoids and shall not exceed more than 0.75 ounces. Id. 

Response: Admitted.  And affirmatively assert that each such pepper spray sold  

in New York State must contain the following waring: “The contents are dangerous – use with 

care.”  10 NYCRR § 54.3.  Furthermore, affirmatively assert that Sabre’s own website states: 

“Some brands hope you believe a higher OC percentage means a more effective spray.  But this 

number only measure the amount of pepper within the spray, not the heat strength or 
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effectiveness.”  https://www.sabrered.com/formulations-heat-strength-and- law (last visited on 

August 31, 2018).  See McCartin Decl., Exhibit 5, p. 1. 

20. Only licensed firearms dealers and pharmacists may sell self-defense sprays. N.Y. 

Comp. Codes R. & Regs. Tit. 10 § 54.3. See also Exhibit “3”, Report of Robert Nance. 

Response: Admitted. 

21. The form required to purchase self-defense sprays must include the purchaser’s 

social security number.  Id.  

Response:  Admitted. 

22. New York is the only state in the United States that limits the strength of self-

defense sprays.  Id. 

Response: Denied.  Sabre’s own website lists other states that Sabre cannot ship  

to as well.  See https://www.sabrered.com/formulations-heat-strength-and-law.  McCartin Exhib it 

5, pp. 2-3.  

23. Persons deploying pepper spray always suffers some blowback.  See  

Deposition of Shappy, Exhibit “2”, 18:6-11. 

Response:  Denied.  Deposition of Shappy, pp. 18-19.  See also the Sabre video 

at https://www.sabrered.com/formulations-heat-strength-and- law which shows individua ls 

practicing the use of pepper spray without any “blowback.”  McCartin Exhibit 5.   

24. Trooper Shappy carries 10% OC with a size volume of 1.8 ounces.  See Deposition 

of Trooper Shappy, Exhibit “2”, 16:14-21. 

Response: Admitted. 
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MOTION FOR 

SUMMARY JUDGMENT 

 

1:16-CV-1447 

 

(DNH/CFH) 

  

Pursuant to Rule 7.1(a)(3) of the Local Rules of this Court, the Defendant support his cross-

motion for summary judgment by contending that, as to the following material facts, no genuine issue 

exists: 

The New York State Legislature’s Ban on Tasers and Stun Guns  

1. The Taser ban was enacted in New York State as a crime-fighting measure in 1976 

because Tasers had been used in “holdups and robberies” within the State.  Declaration of Michael G. 

McCartin, Exhibit 1, p. 4 (the Bill Jacket for Senate Bill 7151-A/Assembly Bill 9187-A). 

2. Also, at that time, New York State law enforcement and public officials determined that 

Tasers were hazardous if used against police officers and members of the general public.  Id., Exhibit 1, 

pp. 7-8, 19-20.   

3. The ban against stun guns was enacted in New York State in 1990 as another public-

safety measure; it was supported by New York State law enforcement and public officials, at least in 
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part, because stun guns were “show[ing] up” in “domestic disputes.”  Id., Exhibit 2, pp. 7, 10-11 (the 

Bill Jacket for Senate 5301/Assembly 5398-A). 

Plaintiff Matthew Avitabile 

4. Plaintiff Matthew Avitabile owns three (3) bolt-action rifles and a .12 gauge, pump-

action shotgun.  Avitabile Depo., pp. 13-14.   

5. When asked if he would ever use one of these firearms to defend his home, plaintiff 

testified, “… if the situation ever occurred that I felt it necessary, I would do so in compliance with state 

law.”  Id., p. 15.   

6. Plaintiff further testified that he would also like to purchase a Taser, but the purchase of 

a stun gun was still, “depending on how things shake out, … on the table.”  Id., p. 19.  

7. Plaintiff further testified: “… [I]f I could place any additional barriers between myself 

and using lethal force, I think it would – it would make me more comfortable.”  Id., p. 20.  

8. Plaintiff does not own any pepper spray, nor has he given the purchase of it any serious 

consideration, as plaintiff testified: 

Q: Do you presently own any type of what I’ll generally refer to as pepper spray? 

A: No. 

Q: And why is that? 

A: I don’t know where I would purchase it, for starters.  And beyond that, it hasn’t            

            come to mind very much. 

 

Case 1:16-cv-01447-DNH-CFH   Document 58-18   Filed 09/09/18   Page 2 of 7



 
 3 

Q: Well you have a desire to have a form of non-lethal self defense in your home.               

            Would you agree that pepper spray is a form of non-lethal self defense? 

A: I would say that it is a form of non-lethal self-defense, yes.    

               *** 

Q. But to date, you haven’t even basically researched where you could purchase                

            pepper spray? 

A. I’ve given it no serious consideration. 

Id., pp. 25-26.    

9. Plaintiff was well aware of less lethal forms of ammunition like “rubber bullets” and “also 

different shotgun ammunition that includes almost like beanbags,” which plaintiff described as being used 

to “more disperse[] a crowd or push[] someone back rather than potentially kill[] them.”  Id., p. 27.   

10. During his deposition, plaintiff was shown two short videos that depicted law-

enforcement officials demonstrating less lethal forms of ammunition, more particularly beanbag rounds 

being shot out of a shotgun.  Id., p. 29-30, Exhibit B.    

11. After reviewing those videos, the plaintiff testified as follows: 

Q: Okay.  I just have a few questions for you to follow up on those videos.  It seems          

            to me that you have a – a goal in mind in this – in defending your home.  One is             

            to minimize the likelihood that you would use deadly force if someone were to               

            break into your home, for instance.  Would you agree with me that the forms of             

            non – or less lethal ammunition that you’ve seen in the videos there would be one          

            alternative means of achieving that goal? 
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A: Based upon what I saw, I think that it – in certain circumstances, it could be. 

Id., p. 30. 

12. Later, the plaintiff testified with regard to those videos: 

Q:  So would you agree that beanbag rounds like you’ve seen on the videos today in           

            Exhibit B, and different forms of non-lethal ammunition, are alternatives to lethal             

            forms of ammunition that you presently own? 

A: It could be under different circumstances. 

Id., 32.   

13. Plaintiff also admitted that non-lethal ammunition is permitted in New York State and 

that he would certainly consider using it even though it is possible that a beanbag round shot from a .12 

gauge shotgun could still be lethal.  Id., pp. 34, 40. 

Axon Enterprise, Inc. 

14. Axon Enterprise, Inc. is the name of the company that manufactures Tasers, only 

300,000 of which have been sold to civilians in the United States.  Brave Decl., p. 2, ¶ 3.   

15. On Axon’s Form 10-K filed with the United States Securities and Exchange 

Commission, which was signed on March 1, 2018 by plaintiff’s expert, Mark W. Kroll (among others), 

Axon states the following: “Our CEW [Taser Conducted Electrical Weapons] products are often used 

in aggressive confrontations that may result in serious, permanent bodily injury or death to those 

involved.  Our CEW products may be associated with these injuries.”  Avitabile Deposition, Exhibit E, 

p. 2.   

16. Plaintiff was asked about this in his deposition: 
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Q: Okay.  So having read that, do you understand that the manufacturer of Tasers has        

            basically stated that Tasers can lead to permanent bodily injury or death on                   

            occasion? 

A: Yes, that there is a potential that that could occur. 

      *** 

Q: Well, a home invasion would be an aggressive confrontation.  Would you agree? 

A: Yes. 

Q: So it is possible, based on Taser’s own manufacturer warning, that that could lead         

            to death if you were to ever defend your home with a Taser?  Would you agree             

            with that statement? 

A: To the best of my knowledge regarding their statement, yes. 

Id., pp. 44-47.   

17. Indeed, Axon’s Taser warnings state as much: “Can cause death or serious injury.”; 

“[A]ny use of force, including the use of a CEW, involves risks that a person may 

get hurt or die due to the effects of the CEW, physical incapacitation, physical exertion, unforeseen 

circumstances, or individual susceptibilities.”; “In some individuals, the risk of death or serious injury 

may increase with cumulative CEW exposure.”  Id., Exhibit F, p. 1; see also McCartin Decl., Exhibit 4, 

p. 1 (same for warnings related to civilian use of Tasers). 

New York State Trooper Philip Shappy 

18. New York State Trooper Philip Shappy has been a Trooper with the New York State 

Police since 2002, and he is the Defendant’s expert.  Affidavit of Trooper Philip Shappy, ¶ 1. 
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19. Since 2012, Trooper Shappy has been assigned in a full-time capacity to the State 

Police Academy in Albany where he is a Senior Defensive Tactics Instructor involved in the daily 

training operations that take place at the Academy.  Id., ¶ 2.   

20. Trooper Shappy’s duties include training new State Police recruits and current State 

Police members in use of force and defensive tactics.  Id.   

21. Trooper Shappy asserts that, in his professional expert opinion, based upon his many 

years of experience, Tasers are best used as strictly a “law enforcement tool” by trained officers in 

order to “deescalate a precarious situation for purposes of controlling and gaining compliance of actively 

resistant and violent subjects.  A Taser is only an intermediate and temporary solution, which if used 

inappropriately could have grave and deadly consequences.”  Id., ¶ 18.   

22. Trooper Shappy further asserts that for “civilian self-defense purposes, Oleoresin 

Capsicum (OC) spray,” which is usually referred to as pepper spray, “is an easier to use and more 

effective alternative to a Taser.  While use of a Taser requires robust training and an understanding of 

the inherent safety considerations and operational limitation, the dispersal of OC spray requires little, if 

any, training and experience.”  Id., ¶ 19.   

23. Further, Trooper Shappy asserts, “OC spray has a wide area of impact when 

dispersed, thereby alleviating the need for precision accuracy that is required for deployment of a 

Taser.”  Id., ¶ 20.   

24. Also, Trooper Shappy asserts that “OC spray does not require direct impact on a 

subject, nor is the user’s accuracy severely impacted by the target’s mobility.”  Id.   

25. Additionally, Trooper Shappy asserts that: 

Case 1:16-cv-01447-DNH-CFH   Document 58-18   Filed 09/09/18   Page 6 of 7



 
 7 

OC spray has a longer lasting impact with a greater temporary incapacitation, with only minimal 

risk of injuries or death.  OC spray significantly impacts a subject’s senses and abilities to fight 

back or resist, with the effects generally lasting for up to 45 minutes after exposure, if not longer 

depending on the extent of the exposure and the susceptibility of the subject.  On the other 

hand, a Taser’s utility ceases once the Taser runs through its full cycle and/or detaches from the 

subject’s body. 

Id., ¶ 21.   

Dated:  Albany, New York  
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BARBARA D. UNDERWOOD 

Attorney General of the State of New York 
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Preliminary Statement 

 Plaintiff Matthew Avitabile (‘plaintiff”) brings this 42 U.S.C. § 1983 action against 

George P. Beach II, the Superintendent of the New York State Police.  In this lawsuit, plaintiff 

alleges that certain N.Y. Penal Laws which prohibit the possession of “electronic dart gun[s]” 

(commonly known as Tasers) and “stun guns” violate the Second Amendment of the United 

States Constitution.  Amend. Complt., ¶¶ 59-60; see N.Y. Penal Law § 265.01; § 265.00(15-a); 

and § 265.00(15-c).  For the reasons that follow, however, plaintiff’s Second Amendment rights 

clearly have not been violated by the New York State Legislature’s ban of these two weapons.  

Thus, plaintiff’s motion for summary judgment should be denied, and defendant’s cross-motion 

for summary judgment should be granted.   

To begin, providing some preliminary background information, the Taser ban was 

enacted in New York as a crime-fighting measure in 1976 because Tasers had been used in 

“holdups and robberies” within the State.  See Declaration of Michael G. McCartin, Exhibit 1, p. 

4 (the Bill Jacket for Senate Bill 7151-A/Assembly Bill 9187-A).  Also, New York law 

enforcement and public officials determined that Tasers were hazardous if used against police 

officers and members of the general public.  See, e.g., id., pp. 7-8, 19-20.  Similarly, the ban 

against stun guns was enacted in New York in 1990 as another public-safety measure.  It was 

supported by New York law enforcement and public officials, at least in part because stun guns 

were “show[ing] up” in “domestic disputes.”  Id., Exhibit 2, pp. 7, 10-11 (the Bill Jacket for 

Senate 5301/Assembly 5398-A). 

 Despite these laudable legislative objectives, though, plaintiff has seized upon a short, 

five-paragraph per curium decision issued by the U.S. Supreme Court in Caetano v. 

Massachusetts, 136 S.Ct. 1027 (2016), and he attempts to use that rather ambiguous Second 

Amendment decision to undue the four-decade ban against Tasers, as well as an almost three-
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decade ban against stun guns, prohibitions that the New York State Legislature saw fit to impose 

years ago in order to protect New Yorkers.  See, e.g., Amend. Complt., ¶ 15.  Yet, as this Court 

rightly ruled in its preliminary injunction decision, “the Caetano majority did not actually make 

any affirmative pronouncements about the continuing permissibility of the Massachusetts stun 

gun ban.[]  136 S. Ct. at 1028.  Instead, the Court simply rejected as inconsistent with its 

precedent the three reasons the lower court had offered for upholding the law.  Id.”  Dkt. No. 38, 

p. 14.1  This Court’s ruling remains entirely correct and it is fully consistent with another State 

court within New York that also got it exactly right when it properly interpreted Caetano’s quite 

limited holding in a similar way: 

[I]n Caetano, the Supreme Court did not hold … that a Massachusetts statute 

banning the possession of stun guns violated the Second Amendment.  Rather, the 
Supreme Court held that the reasons offered by the Supreme Judicial Court of 
Massachusetts in upholding the statute contradicted the Supreme Court’s opinion 

in Heller.  The judgment of the Supreme Judicial Court of Massachusetts was 
then vacated and the case was remanded for further proceedings. 

 

People v. Buchholz, 53 Misc. 3d 563, 566-567 (N.Y. City Crim. Ct. 2016).  Thus, Caetano, 

which stands for no more than a high court’s summary rebuke of a poorly-reasoned lower court 

decision, one that improperly applied well-known Supreme Court precedent, is of zero assistance 

to the plaintiff’s facial and as-applied challenge to New York State’s ban against Tasers and stun 

guns.      

With that stated, this Court can largely lay Caetano aside and it can deny plaintiff’s 

request for a permanent injunction preventing enforcement of the Taser and stun gun ban.  And it 

can do so for two primary reasons, neither of which were the basis of the Massachusetts’ court 

decision that was reversed, and both of which are entirely consistent with U.S. Supreme Court 

                                                 
1 Notably, Caetano did not even concern a Taser; it merely related to a stun gun.  Caetano, 136 S.Ct. at 
1027.  Furthermore, while the parties and amici curiae in Caetano all framed the issue as whether the 
Massachusetts statute violates the Second Amendment, the Supreme Court did not address that issue 
directly, but merely rejected the lower court’s reasoning for its decision.     
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and Second Circuit precedent regarding the Second Amendment (including the quite limited 

holding of Caetano). 

First, when it comes to Tasers, this Court should summarily conclude that the challenged 

legislation does not even begin to impinge upon conduct protected by the Second Amendment.  

This is so because discovery in this action has now revealed that there are only about 300,000 

Tasers in use by civilians across the entire United States.  Declaration of Michael Brave, Dkt. 

No. 52-12, p. 2, ¶ 3.  However, that figure – which includes only about 0.09 % of the civilian 

population of the United States – is simply not enough to show that Tasers are “in common use” 

today, a necessary element in order to even begin to state a claim under the Second Amendment.       

Second, when it comes to stun guns, plaintiff’s Second Amendment rights are not 

violated because he has “adequate alternatives” at his disposal in order to protect his home.  

These adequate alternatives include handguns, rifles, and shotguns.  They can be lawfully loaded 

with lethal ammunition, or, if plaintiff so prefers, they can also be lawfully loaded with less-

lethal ammunition – ammunition such as .12 gauge shotgun shells packed with rubber pellets or 

even beanbags.  And, if plaintiff does not prefer to use guns loaded with lethal or less-lethal 

ammunition, he can still lawfully use items like pepper spray.  Under Second Circuit precedent, 

this quite frankly means that plaintiff’s Second Amendment rights have not been violated 

because New York’s stun gun ban passes the required intermediate level scrutiny as it easily is 

shown to advance public safety.2    

Consequently, there is no Second Amendment violation here, and if plaintiff wants the 

ban on Tasers and stun guns lifted within New York State, he must seek to do it the old-

                                                 
2 Alternatively, if the Court were to determine that Tasers are “in common use” today despite the fact that 
there are only 300,000 civilians that possess them, this same “adequate alternatives” argument is equally 
applicable to Tasers.  In other words, instead of Tasers, plaintiff still has access to numerous other lethal 
and non-lethal means to defend his home.  Thus, plaintiff’s Second Amendment rights have not been 
infringed.   
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fashioned, democratic way: he must petition his representatives in the New York State 

Legislature to do so.  That’s the proper forum for plaintiff’s arguments.  This Court is not.  

As the Seventh Circuit has properly held, “[t]he central role of representative democracy is no 

less part of the Constitution than is the Second Amendment: when there is no definitive 

constitutional rule, matters are left to the legislative process.”  Friedman v. City of Highland 

Park, 784 F.3d 406, 412 (7th Cir. 2015). 

Statement of Facts 

A. Plaintiff Matthew Avitabile 

Plaintiff Matthew Avitabile owns three (3) bolt-action rifles and a .12 gauge, pump-

action shotgun.  Avitabile Depo., pp. 13-14.  When asked if he would ever use one of these 

firearms to defend his home, plaintiff testified, “… if the situation ever occurred that I felt it 

necessary, I would do so in compliance with state law.”  Id., p. 15.  Plaintiff further testified that 

he would also like to purchase a Taser, but the purchase of a stun gun was still, “depending on 

how things shake out, … on the table.”  Id., p. 19.  Plaintiff continued: “… [I]f I could place any 

additional barriers between myself and using lethal force, I think it would – it would make me 

more comfortable.”  Id., p. 20.  Yet, according to the plaintiff, he does not own any pepper spray, 

nor has he given the purchase of it any serious consideration: 

Q: Do you presently own any type of what I’ll generally refer to as pepper 
spray? 

 

A: No. 
 

Q: And why is that? 
 
A: I don’t know where I would purchase it, for starters.  And beyond that, it 

hasn’t come to mind very much. 
 

Q: Well you have a desire to have a form of non-lethal self defense in your 
home.  Would you agree that pepper spray is a form of non-lethal self 
defense? 
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A: I would say that it is a form of non-lethal self-defense, yes. 

     
               *** 

Q. But to date, you haven’t even basically researched where you could 
purchase pepper spray? 

 

A. I’ve given it no serious consideration. 
 

Id., pp. 25-26.    

 As of the time of plaintiff’s deposition, though, plaintiff was well aware of less lethal 

forms of ammunition like “rubber bullets” and “also different shotgun ammunition that includes 

almost like beanbags,” which plaintiff described as being used to “more disperse[] a crowd or 

push[] someone back rather than potentially kill[] them.”  Id., p. 27.  Along these lines, during 

his deposition, plaintiff was shown two short videos that depicted law-enforcement officials  

demonstrating less lethal forms of ammunition, more particularly beanbag rounds.  Id., p. 29-30, 

Exhibit B.3  After reviewing those videos, the plaintiff testified as follows: 

 

                                                 
3 The Court can admit these videos and consider them in deciding summary judgment because 
“[d]emonstrative evidence is admissible in the judge’s discretion, and variations between the 
demonstration and the original event may affect the weight of the evidence, but do not require exclusion.”  
Parkinson v. Kelly, 2006 U.S. Dist. LEXIS 54661, at *36 (N.D.N.Y. Jan. 23, 2006) (emphasis in 
original).  See also Allen v. Artus, No. 09-CV-4562 (JFB), 2014 U.S. Dist. LEXIS 66455, at *57 
(E.D.N.Y. May 14, 2014) (“It is within the court’s discretion as to whether a computer-edited video may 
be admitted as demonstrative evidence for the purpose of helping a jury understand a concept.”); United 
States v. Stone, No. 10-20123, 2012 U.S. Dist. LEXIS 5920, at *11 (E.D. Mich. Jan. 19, 2012) 
(“Demonstrative evidence is admissible if it is relevant and probative.”); Conboy v. Wynn Las Vegas, 
LLC, No. 2:11-CV-1649 JCM (CWH), 2013 U.S. Dist. LEXIS 55558, at *28 (D. Nev. Apr. 18, 2013) 
(“Demonstrative evidence is evidence used to explain or illustrate other evidence already on the record.”); 
United States v. Martinez, 588 F.3d 301, 311 (6th Cir. 2009) (“Demonstrative evidence is admissible to 
assist jurors in understanding basic principles.”); In re Air Crash Disaster, 86 F.3d 498, 539 (6th Cir. 
1996) (affirming admittance of video “to demonstrate [a] circuit breaker’s inner workings,” in part, 
because “[u]se of the videotape was limited to demonstration, and the court instructed the jury about the 
limited basis of its admission”); United States v. Metzger, 778 F.2d 1195, 1204 (6th Cir. 1985) (holding 
that video of FBI re-enactment of explosion in car was properly admitted despite the fact that not every 
variable was identical); People v. Castillo, 230 Mich. App. 442, 444, 584 N.W.2d 606, 608 (1998) 
(“Demonstrative evidence, including physical objects alleged to be similar to those involved in the 
incident at issue, is admissible where it may aid the fact finder in reaching a conclusion on a matter 
material to the case.”). 
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Q: Okay.  I just have a few questions for you to follow up on those videos.  It 
seems to me that you have a – a goal in mind in this – in defending your 

home.  One is to minimize the likelihood that you would use deadly force 
if someone were to break into your home, for instance.  Would you agree 

with me that the forms of non – or less lethal ammunition that you’ve 

seen in the videos there would be one alternative means of achieving 

that goal? 

 
A: Based upon what I saw, I think that it – in certain circumstances, it could 

be. 
 

Id., p. 30 (emphasis added).  Later, the plaintiff testified with regard to those videos: 

Q:  So would you agree that beanbag rounds like you’ve seen on the videos 

today in Exhibit B, and different forms of non-lethal ammunition, are 
alternatives to lethal forms of ammunition that you presently own? 

 

A: It could be under different circumstances. 
 

Id., 32.  Plaintiff also admitted that non-lethal ammunition is permitted in New York State and 

that he would certainly consider using it even though it is possible that a beanbag round shot 

from a .12 gauge shotgun could still be lethal.  Id., pp. 34, 40. 

B. Axon Enterprise, Inc. 

 Axon Enterprise, Inc. is the name of the company that manufactures Tasers, only 300,000 

of which have been sold to civilians in the United States.  Brave Decl., p. 2, ¶ 3.  On Axon’s 

Form 10-K filed with the United States Securities and Exchange Commission, which was signed 

on March 1, 2018 by plaintiff’s expert, Mark W. Kroll (among others), Axon states the 

following: “Our CEW [Taser Conducted Electrical Weapons] products are often used in 

aggressive confrontations that may result in serious, permanent bodily injury or death to those 

involved.  Our CEW products may be associated with these injuries.”  Avitabile Deposition, 

Exhibit E, p. 2.  Plaintiff was asked about this in his deposition: 

Q: Okay.  So having read that, do you understand that the manufacturer of 

Tasers has basically stated that Tasers can lead to permanent bodily injury 
or death on occasion? 
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A: Yes, that there is a potential that that could occur. 
 

      *** 
Q: Well, a home invasion would be an aggressive confrontation.  Would you 

agree? 
 
A: Yes. 

 
Q: So it is possible, based on Taser’s own manufacturer warning, that that 

could lead to death if you were to ever defend your home with a Taser?  
Would you agree with that statement? 

 

A: To the best of my knowledge regarding their statement, yes. 
 

Id., pp. 44-47.  Indeed, Axon’s Taser warnings state as much: 

 “Can cause death or serious injury.” 
 

 “[A]ny use of force, including the use of a CEW, involves risks that a person may 
get hurt or die due to the effects of the CEW, physical incapacitation, physical 
exertion, unforeseen circumstances, or individual susceptibilities.” 

 

 “In some individuals, the risk of death or serious injury may increase with 
cumulative CEW exposure.” 
 

Id., Exhibit F, p. 1; see also McCartin Decl., Exhibit 4, p. 1 (same for warnings related to civilian 

use of Tasers). 

C.   New York State Trooper Philip Shappy 

 New York State Trooper Philip Shappy has been a Trooper with the New York State 

Police since 2002, and he is the Defendant’s expert.  Since 2012, he has been assigned in a full-

time capacity to the State Police Academy in Albany where he is a Senior Defensive Tactics 

Instructor involved in the daily training operations that take place at the Academy.  His duties 

include training new State Police recruits and current State Police members in use of force and 

defensive tactics.  Affidavit of Trooper Philip Shappy, ¶¶ 1-2. 

Trooper Shappy asserts that, in his professional expert opinion, based upon his many 

years of experience, Tasers are best used as strictly a “law enforcement tool” by trained officers 
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in order to “deescalate a precarious situation for purposes of controlling and gaining compliance 

of actively resistant and violent subjects.  A Taser is only an intermediate and temporary 

solution, which if used inappropriately could have grave and deadly consequences.”  Id., ¶ 18.  

He further asserts that for “civilian self-defense purposes, Oleoresin Capsicum (“OC”) spray,” 

which is usually referred to as pepper spray, “is an easier to use and more effective alternative to 

a Taser.  While use of a Taser requires robust training and an understanding of the inherent 

safety considerations and operational limitation, the dispersal of OC spray requires little, if any, 

training and experience.”  Id., ¶ 19.   

 Further, in Trooper Shappy’s expert opinion, “OC spray has a wide area of impact when 

dispersed, thereby alleviating the need for precision accuracy that is required for deployment of a 

Taser.”  Id., ¶ 20.  Also, Trooper Shappy asserts that “OC spray does not require direct impact on 

a subject, nor is the user’s accuracy severely impacted by the target’s mobility.”  Id.  

Additionally, Trooper Shappy states that: 

OC spray has a longer lasting impact with a greater temporary incapacitation, 

with only minimal risk of injuries or death.  OC spray significantly impacts a 
subject’s senses and abilities to fight back or resist, with the effects generally 

lasting for up to 45 minutes after exposure, if not longer depending on the extent 
of the exposure and the susceptibility of the subject.  On the other hand, a Taser’s 
utility ceases once the Taser runs through its full cycle and/or detaches from the 

subject’s body. 
 

Id., ¶ 21.  For these reasons, Trooper Shappy asserts that pepper spray is a much more effective 

means of self-defense for the civilian community than are Tasers or stun guns, which means that 

pepper spray is a sufficient alternative to the use of Tasers or stun guns in New York State. 
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Argument 

Point I 

Plaintiff Avitabile does not have a Second Amendment right to possess a 

Taser because Tasers are not “in common use” across the United States. 

 

The Second Amendment provides that “[a] well regulated Militia, being necessary to the 

security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”  

U.S. Const., Amend. II.  In District of Columbia v. Heller, 554 U.S. 570 (2008), the Supreme 

Court concluded that the Second Amendment codifies a pre-existing “individual right to possess 

and carry weapons in case of confrontation.”  Id., 554 U.S. at 592.  Once it made that 

determination, the Supreme Court struck down the District of Columbia’s prohibition on the 

possession of firearms in the home because, quite importantly, the law banned “the 

quintessential self-defense weapon” – the handgun – and it did so in the place that Americans 

hold most dear – within their own homes.  Id. at 628-29 (emphasis added).  See also Kolbe v. 

Hogan, 849 F.3d 114, 132 (4th Cir. 2017).  But the high court still noted that the Second 

Amendment does not ensure a right to possess “any weapon whatsoever”: 

Like most rights, the right secured by the Second Amendment is not unlimited.  
From Blackstone through the 19th-century cases, commentators and courts 
routinely explained that the right was not a right to keep and carry any weapon 

whatsoever in any manner whatsoever and for whatever purpose. 
 

Heller, at 626 (emphasis added).  The Second Amendment right includes an “important 

limitation” relating to the type of weapon that is protected.  Id., at 626–27.  For instance, it is 

clear that the government can regulate and even ban certain types of weapons, including but not 

limited to short-barreled shotguns and machine guns.  See, e.g., United States v. Miller, 307 U.S. 

174 (1939); Heller, 554 U.S. at 626-27.  Thus, the Second Circuit has held, “Heller was never 

meant to clarify the entire field of Second Amendment jurisprudence.”  Kachalsky v. County of 

Westchester, 701 F.3d 81, 89 (2d Cir. 2012) (upholding New York State’s concealed weapon 
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licensing requirements) (omits internal quotations).  Indeed, within the Second Circuit, district 

courts have stated that “‘the contours of [the Second Amendment right to bear arms] are as of yet 

underdeveloped and ill-defined.’”  Hudson v. County of Dutchess, 2015 U.S. Dist. LEXIS 

154632, *42 (S.D.N.Y. Nov. 14, 2015) (quoting Doutel v. City of Norwalk, 2013 U.S. Dist. 

LEXIS 93436, 2013 WL 3353977, at *23 (D. Conn. July 3, 2013)). 

  And this is true even though two years after Heller, the Supreme Court further addressed 

a Second Amendment case and held there that the Second Amendment’s protections apply fully 

to the states through the Fourteenth Amendment.  McDonald v. City of Chicago, 130 S. Ct. 3020, 

3026, 3042 (2010).  Importantly, though, while McDonald struck down a Chicago law that 

banned handguns in the home, id. at 3050, it also reaffirmed Heller’s assurances that Second 

Amendment rights are far from absolute and that many longstanding handgun regulations are 

“presumptively lawful.”  Heller, 554 U.S. at 627 n.26; see McDonald, 130 S. Ct. at 3047.  

Furthermore, the Court explicitly noted that the doctrine of “incorporation does not imperil every 

law regulating firearms.”  McDonald, 130 S. Ct. at 3047.  This has caused the Second Circuit to 

recognize that “McDonald did not expand upon Heller’s analysis and simply reiterated Heller’s 

assurances regarding the viability of many gun-control provisions.”  N.Y. State Rifle & Pistol 

Ass’n v. Cuomo, 804 F.3d 242, 254 (2d Cir. 2015), cert. denied sub nom. Shew v. Malloy, 136 S. 

Ct. 2486 (2016)). 

As the Second Circuit held just this year in N.Y. State Rifle & Pistol Ass’n v. City of N.Y., 

883 F.3d 45 (2d Cir. 2018), following Heller, there is a “two-step inquiry” for “determining the 

constitutionality of firearm restrictions.”  Id., at 55 (omits internal quotations).  First, the court 

“determine[s] whether the challenged legislation impinges upon conduct protected by the Second 

Amendment,” and second, if the court “conclude[s] that the statute[] impinge[s] upon Second 

Amendment rights, [the court] must next determine and apply the appropriate level of scrutiny.”  
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Id. (omits internal quotations).  When it comes to Tasers, though, this Court should conclude that 

the challenged legislation does not even impinge upon conduct protected by the Second 

Amendment, and thus this Court should not even get to the second step in the Second Circuit’s 

analysis. 

On this point it is critical to note that the Heller Court struck down the handgun ban at 

issue in that case because it “amount[ed] to a prohibition of an entire class of ‘arms’ that is 

overwhelmingly chosen by American society” for the “lawful purpose” of self-defense in the 

home, “where the need for defense of self, family, and property is most acute.”  Heller, at 628 

(emphasis added).  Stated differently, while “the Second Amendment extends, prima facie, to all 

instruments that constitute bearable arms, even those that were not in existence at the time of the 

founding”, id., at 582, there is no prima facie case when the weapon is not one “in common use 

at the time,” “possessed at home,” and for “lawful purposes like self-defense.”  Id. at 627, 624.   

For this reason, the Second Circuit has held that “[t]he Second Amendment protects only 

‘the sorts of weapons’ that are (1) ‘in common use’ and (2) ‘typically possessed by law-abiding 

citizens for lawful purposes.’”  N.Y. State Rifle, 804 F.3d at 254-255 (emphasis added).  And, 

following this same line of thought, in Maloney v. Singas, 106 F. Supp. 3d 300, 310 (E.D.N.Y. 

2015), a district court previously held that this means that “there is a separate and distinct 

requirement that a weapon be ‘in common use at the time’ in order to be protected by the Second 

Amendment.”  Id., at 310 (citing Heller, 554 U.S. at 627).  “[T]o reiterate,” the Maloney district 

court went on to properly state, “the weapon at issue must be ‘in common use’ and its common 

use must be a lawful one.”  Maloney, at 310 (emphasis in the original).  When it comes to Tasers, 

this is the key point of law that the Court needs to apply, and it means that there is no Second 

Amendment violation because Tasers are not “in common use” today.     
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 In N.Y. State Rifle, the court reviewed gun-control legislation by the New York and 

Connecticut legislatures prohibiting the possession of certain semi-automatic assault weapons 

and large-capacity magazines.  Id., at 247.  In addressing the issue of whether those weapons 

were “in common use,” the court examined statistics advanced by the parties that asserted there 

were between four million and seven million such assault weapons in general use by the public 

across the Nation.  Id., at 255.  Looking to these high numbers, the Second Circuit concluded, 

“[t]his much is clear: Americans own millions of the firearms that the challenged legislation 

prohibits.”  Id. (emphasis).  Based upon this fact, that is, that millions of such firearms were held 

across the country, the Second Circuit assumed for the sake of argument that those weapons were 

indeed “in common use.”  Id., at 257 (“In the absence of clearer guidance from the Supreme 

Court or stronger evidence in the record, we …. assume for the sake of argument that these 

‘commonly used’ weapons and magazines are also “typically possessed by law-abiding citizens 

for lawful purposes.”).  This is not the case with Tasers, though.  

 Here, plaintiff can only show that about 300,000 Tasers are in use by civilians in the 

entire United States.  Brave Decl., p. 2, ¶ 3.  This figure for Tasers is markedly different from the 

“millions” of firearms that were at issue in N.Y. State Rifle.  Indeed, this figure is closer to the 

figure that was addressed by the Fifth Circuit in Hollis v. Lynch, 827 F.3d 436 (5th Cir. 2016).  

There, the Fifth Circuit found that a machinegun was an unusual weapon because one ATF 

statistic indicated that there were only “175,977 pre-1986 civilian-owned machineguns in 

existence”, and, thus, because of that, the circuit court concluded, “Hollis does not have the 

numbers to support his [Second Amendment] claims.”  Id., at 449-50.  The same is true here. 

And this is especially so in light of the fact that in Friedman v. City of Highland Park, 784 F.3d 

406 (7th Cir. 2015), the Seventh Circuit determined that AR-15s were not in common use, and it 

cited the fact that only “9 % of the nation’s firearms owners have assault weapons.”  Id., at 409.  
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In this instance, only about 0.09 % of the entire 325,000,000 civilian population in the 

U.S. owns a Taser.  That has got to be the epitome of when a weapon is not “in common use” 

and when it is not “typically possessed by law-abiding citizens”.  This is especially so when 

compared to the fact that, “[i]n 2017, about 42 percent of U.S. households had at least one gun in 

possession.”4  Handguns, rifles and shotguns are “in common use” today; Tasers quite simply are 

not.  Indeed, there is no court in the United States that has ever found that a weapon is “in 

common use” based upon the fact that there are 300,000 of them found in the Nation, or that less 

than 1 % of the population owns that weapon.  This Court should not be the first one to do so.  

To the contrary, this Court should find that “in common use” means what it says.5  

 Thus, when it comes to his Taser Second Amendment claim, plaintiff “does not have the 

numbers to support” that claim.  Hollis, at 450.  And it must be dismissed as a result because the 

Second Amendment is not even implicated by New York’s “electronic dart gun” ban found at 

N.Y. Penal Law §§ 265.01 and 265.00(15-a). 

 

 

 

 

 

                                                 
4 https://www.statista.com/statistics/249740/percentage-of-households-in-the-united-states-owning-a-
firearm/  
5 Quite interestingly, a discussion of what the phrase “in common use” from Heller means was recently 
had on September 5, 2018 during the confirmation hearings of Judge Brett M. Kavanaugh.  Under 
questioning by Sen. Dianne Feinstein, Judge Kavanaugh asserted that, under Heller, semi-automatic rifles 
are “widely possessed in the United States” because “there are millions and millions and millions of semi-
automatic rifles that are possessed, so that seemed to fit ‘common use’ and not being a ‘dangerous and 
unusual’ weapon."  (Notably, Judge Kavanaugh also asserted that “all weapons are dangerous.”)  See 
https://www.youtube.com/watch?v=FFC1-PvSe14.  Applying that same numerical logic here, which is 
similar to the logic used by the Second Circuit in N.Y. State Rifle, it would seem that when there is a 
weapon that has only 300,000 sold and possessed in the entire United States – not “millions and millions 
and millions” sold and possessed – that does not meet the “in common use” test of Heller.  
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Point II 

Even assuming that stun guns are “in common use” across the United States, 

New York’s stun gun ban does not violate the Second Amendment because 

plaintiff has numerous other “adequate alternatives” in order to protect his 

home, including handguns, rifles, and shotguns – that can be loaded with 

lethal and less-lethal ammunition – in addition to other items, such as pepper 

spray. 

 

Although plaintiff has obtained evidence that there are millions of stun guns that have 

been purchased by civilians in the United States over the past decade,6 plaintiff’s Second 

Amendment claim as it relates to stun guns is still without merit, even assuming for the sake of 

argument that stun guns are in fact “in common use” today.   

Importantly, in this Court’s decision on the plaintiff’s preliminary injunction motion, the 

Court properly suggested that, when there are a “myriad other non-lethal or less-lethal devices 

that exist for in-home self-defense purposes”, it is “hard to conclude … that the stun gun ban 

effectively disarms individuals or substantially affects their ability to defend themselves.”  Dkt. 

No. 38, p. 15 (citing N.Y. State Rifle, 804 F.3d at 260).   

This point is vital here because the Second Circuit has repeatedly found, as it did in 

Decastro, that a “law that regulates the availability of firearms is not a substantial burden on the 

right to keep and bear arms if adequate alternatives remain for law-abiding citizens to acquire a 

firearm for self-defense.”  United States v. Decastro, 682 F.3d 160, 168 (2d Cir. 2012) (emphasis 

added).  Similarly, in N.Y. State Rifle, the Second Circuit underscored this point by stating that 

“[n]o substantial burden exists … if adequate alternatives remain for law-abiding citizens to 

acquire a firearm for self-defense.”  804 F.3d at 259 (internal quotation marks omitted) 

(emphasis added).  And finally, most recently just this year, in N.Y. State Rifle & Pistol Ass’n v. 

City of N.Y., 883 F.3d at 60, the Second Circuit reiterated this same point by quoting the same 

                                                 
6 See Dkt. No. 52-1, ¶ 11. 
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language from Decastro that is quoted above, and then it cited a case from the Ninth Circuit that 

made the same point that the Second Circuit had made in Decastro: “[W]hen deciding whether a 

restriction on gun sales substantially burdens Second Amendment rights, we should ask whether 

the restriction leaves law-abiding citizens with reasonable alternative means for obtaining 

firearms sufficient for self-defense purposes.”  Nordyke v. King, 644 F.3d 776, 787 (9th Cir. 

2011), aff’d. en banc, 681 F.3d 1041 (9th Cir. 2012) (emphasis added).   

This simple rule of law is quite plainly dispositive here because plaintiff has “adequate 

alternatives” at his disposal – that is, handguns, rifles, and shotguns – all of which can be 

lawfully purchased by him to protect his home.  Indeed, plaintiff presently owns three (3) rifles 

and a .12 gauge, pump-action shotgun.  Avitabile Depo., pp. 13-14.  And if plaintiff still wants a 

“less lethal” form of self-defense for his home, he can load these same types of firearms with 

effective less-lethal ammunition.  See Avitabile Deposition, pp. 29-30, Exhibit B (two videos 

showing the demonstration of the use of less-lethal ammunition).  This less-lethal ammunition 

includes .12 gauge shotgun shells that shoot large rubber pellets or even beanbags at a potential 

home intruder.  Id., Exhibits A and C.  And, if plaintiff wants to use a handgun, less-lethal rubber 

bullets can similarly be loaded into handguns.  Id., p. 52.7  Furthermore, if plaintiff does not 

prefer that form of less-lethal self-defense, he still has access to items like pepper spray, which 

are also effective and can be lawfully purchased in New York State.  See Trooper Philip Shappy 

Decl., ¶¶ 18-21.   

Thus, under the rule of law set forth by the Second Circuit in (a) Decastro, (b) N.Y. State 

Rifle, and (c) N.Y. State Rifle & Pistol Ass’n v. City of N.Y., these “adequate alternatives” 

                                                 
7 https://www.conceptsinammunition.com/Pistol_Products/40cal.htm (“Our 40 caliber Rubber 
Ammunition is a specially designed composite that packs a punch on any assailant, with less chance of 
penetrating walls and interior doors subjecting innocent people to what could be catastrophic injury or 
death.”).  
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necessarily mean that plaintiff’s Second Amendment rights have not been substantially burdened 

as relates to stun guns.  (And this would also be the circumstance with regard to Tasers, if the 

Court were to determine that Tasers are “in common use”, even though there are only 300,000 of 

them – not millions – in use by civilians throughout the United States.) 

As this Court noted in its decision on the plaintiff’s preliminary injunction motion, the 

Second Circuit has held that, under these types of circumstances, courts within this Circuit need 

only apply intermediate scrutiny even to those laws found to implicate the Second Amendment.  

See Dkt. No. 38, p. 12 (“[T]he Second Circuit concluded intermediate scrutiny was appropriate 

where the gun-control legislation at issue left open numerous alternative ways for a citizen to 

lawfully acquire and possess a weapon for self-defense.”) (citing N.Y. Rifle, 804 F.3d at 260).  

See also Mishtaku v. Espada, 669 Fed. Appx. 35, 35-36 (2d Cir. 2016) (“We apply intermediate 

scrutiny to laws implicating the Second Amendment.”) (omits internal quotation); Decastro, 682 

F.3d at 166 (“Given Heller’s emphasis on the weight of the burden imposed by the D.C. gun 

laws, we do not read the case to mandate that any marginal, incremental or even appreciable 

restraint on the right to keep and bear arms be subject to heightened scrutiny.”) (emphasis 

added); Maloney v. Singas, 106 F. Supp. 3d at 311 (“a majority of courts have applied 

intermediate scrutiny to general challenges under the Second Amendment, even when reviewing 

statutes or laws that may restrict the possession of [weapons] in the home”) (internal quotations 

omitted); United States v. Laurent, 861 F. Supp. 2d 71, 101 (E.D.N.Y. 2011) (“most courts of 

appeals have found that regulations which substantially burden the right to keep and to bear arms 

for the purpose of self-defense should receive intermediate scrutiny”). 

And since strict scrutiny does not apply to the ban of stun guns, and intermediate scrutiny 

does, that means that “New York’s law need only be substantially related to the state’s important 

public safety interest” and a “perfect fit between the means and the governmental objective is not 
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required.”  Kachalsky, 701 F.3d at 98.  Thus, in the Second Circuit, under this intermediate 

scrutiny test, “a regulation that burdens a plaintiff’s Second Amendment rights passes 

constitutional muster if it is substantially related to the achievement of an important 

governmental interest.”  Kwong v. Bloomberg, 723 F.3d 160, 168 (2d Cir. 2013).  On this point, 

it is beyond cavil that “New York has substantial, indeed compelling, governmental interests in 

public safety and crime prevention.”  Id. (omits internal quotations).  

In this regard, the Legislature of New York has simply acted within this time-worn 

historical tradition in order to protect its citizens from a weapon that it considers to be 

“dangerous” to public safety.  And, even considering plaintiff’s expert witness evidence to the 

contrary, this determination certainly has a sufficiently sound basis in law.  See, e.g., United 

States v. Agron, 921 F.2d 25 (2d Cir. 1990) (holding that the stun gun that defendant possessed 

during the commission of underlying drug offense caused a physical impairment consonant with 

serious bodily injury, so his sentence was properly enhanced under the United States Sentencing 

Guidelines’ “dangerous weapon” provision); United States v. Wallace, 800 F.2d 1509, 1513 (9th 

Cir. 1986) (holding that a stun gun is a “dangerous weapon” under Federal Aviation Act of 1958, 

§ 902(l), 49 U.S.C. § 1472 (L)), cert. denied, 481 U.S. 1019 (1987)); United States v. Quiver, 

805 F.3d 1269, 1272 (10th Cir. 2015) (“As the burn marks to [the police officer’s] thigh show, a 

Taser in drive-stun mode is capable of causing serious bodily injury if applied to a sensitive spot, 

for instance, an eye.”)8; Gordon v. Runyon, 1994 U.S. Dist. LEXIS 4959 (E.D. Pa. 1994) (“case 

law suggests that stun guns are inherently dangerous”). 

In fact, in People v. MacCary, 173 A.D.2d 646 (2d Dep’t 1991), a New York Appellate 

Division court held as follows: 

                                                 
8 Notably, Exhibit D of the Declaration of Trooper Philip Shappy shows several photographs of Tasers 
“drive-stun marks.”  
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Evidence was adduced at the trial to the effect that a stun gun, if applied to the 
body for a sufficient period of time, could cause serious or protracted 

disfigurement, substantial pain and burns to the body and, if applied to the eye, 
loss or impairment of the functioning of the eye.  Additionally, evidence was 

adduced at the trial that, while the defendant restrained the complainant, the 
defendant’s accomplice applied the stun gun several times to the complainant’s 
body for several seconds during each application and that extreme pain, severe 

skin lesions and ‘significant’ burns were thereby caused.  There was an ample 
basis upon which the jury could reasonably conclude that a stun gun, as used 

herein, was a dangerous instrument. 
 

People v. MacCary, 173 A.D.2d at 647.  See also State v. Geier, 484 N.W.2d 167, 171 (Iowa 

1992) (“many courts as well as legislatures have deemed it appropriate to characterize stun guns 

as dangerous or deadly weapons”); State v. Smith, 2014 Ohio App. LEXIS 4219, **14 (Ct. of 

App. Ohio September 30, 2014) (“We note that many courts, as well as legislatures, have 

deemed it appropriate to characterize stun guns as dangerous or deadly weapons, possible of 

inflicting substantial physical injury.”).   

Because “New York has substantial, indeed compelling, governmental interests in public 

safety and crime prevention”, Kwong, 723 F.3d at 168 (omits internal quotations), and because 

stun guns are inherently dangerous under both Second Circuit and New York State case law – as 

well as other legal precedent throughout the Nation – there is no doubt that the New York 

Legislature was properly permitted to ban stun guns in order to advance its laudable public safety 

goals.  Thus, plaintiff’s Second Amendment challenge to the stun gun ban fails as a matter of 

law.9   

                                                 
9 Again, even if the Court were to conclude that Tasers are “in common use” today, despite the 

fact that there are only 300,000 in use in the United States, plaintiff still would not be able show a Second 
Amendment violation here.  Despite plaintiff’s insistence that Taser’s are a non-lethal means of self-
defense, that is plainly not always true.  In fact, Axon itself warns of the risks of serious injury and death 
associated with the use of its products.  See Williams v. City of Cleveland, 736 F.3d 684, 687 (5th Cir. 
2013) (“Taser’s product warnings explicitly and repeatedly warned of the risks of serious injury and death 
...”).  The Axon warnings in evidence in this case show that this is still true.  In fact, in an SEC Form 10-
K filing, Axon admitted the following: “Our CEW [Taser] products are often used in aggressive 
confrontations that may result in serious, permanent bodily injury or death to those involved.  Our 

CEW products may be associated with these injuries.”  Avitabile Depo., Exhibit D and E; 
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As the Second Circuit recognized in Kachalsky, “[i]n the context of firearm regulation, 

the legislature is far better equipped than the judiciary to make sensitive public policy judgments 

(within constitutional limits) concerning the dangers in carrying firearms and the manner to 

combat those risks.”  Kachalsky, 701 F.3d at 97.  See also Kolbe, 849 F.3d at 140 (“enacting the 

[gun ban at issue] is precisely the type of judgment that legislatures are allowed to make without 

second-guessing by a court”).  That is true here, too.   

Conclusion 

 Based upon the above, summary judgment should be granted to Defendant Beach and 

plaintiff’s sought-after relief of a permanent injunction against New York’s Taser and stun gun 

ban should be denied by the Court. 

 
Dated: Albany, New York 

September 9, 2018 
 

BARBARA D. UNDERWOOD 
Attorney General of the State of New York 
Attorney for Superintendent George P. Beach II, 

Superintendent of the New York State Police  
The Capitol 

Albany, NY 12224 
 

 s/Michael McCartin 

Michael G. McCartin 

Assistant Attorney General 
Of Counsel 

Bar Roll No. 511158 
(518) 776-2620 
michael.mccartin@ag.ny.gov 

 
 

 

                                                                                                                                                             
https://perma.cc/Y3WY-SPKR (emphasis added).  Further, Axon’s Taser warnings for civilians plainly 
state that Tasers “[c]an cause death or serious injury.”  McCartin Decl., Exhibit 4, p. 1 (emphasis 
added).  Thus, the intermediate level of scrutiny is met here as public policy allows for the banning of 
dangerous weapons, as long as “adequate alternatives” are permitted to protect the home.   
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TO: Stephen D. Stamboulieh, Esq. 
 Attorney for Plaintiff  

 Stamboulieh Law, PLLC  
 P.O. Box 4008  

 Madison, MS 39130 
 
 Alan Alexander Beck, Esq. 

 Attorney for Plaintiff   
 Law Office of Alan Beck  

 4780 Governor Drive 
 San Diego, CA 92122  
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