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Welcome to our second 
client update of 2018. 

At Stratis we support organisations who want to 
lead improvements in critical areas of Employee 
Relations, People Strategy and Workplace 
Innovation. Along with our team of Associates 
we bring our career experience, knowledge and 
insight to the full advantage of our clients in leading 
people strategies. We provide partner-led, practical 
and decisive advice and are personally available to 
advise and support senior leaders on any sensitive 
people strategy issues. 

In this update and review of the current landscape, 
we share our thoughts on some key issues including:

1. Unions cannot have an ‘a la carte’ approach to 
Labour Court Recommendations;

2. The ‘Banded Hours Bill’ shows that employment 
law formation is becoming increasingly heavy 
handed.

3. Employers should not lose sight of the rate of 
inflation when negotiating wage increases with 
Trade Unions & Automatic Enrolment in Pensions 
could increase wage demands.

4. Labour Court shines a spotlight on ‘The Right to 
Disconnect’ in ‘Kepak’ case.

5. Understanding developments on the Right to 
Representation.

1. Unions cannot have an ‘a la 
carte’ approach to Labour Court 
Recommendations.

The lobby being pursued by trade unions for 
change in our laws on collective bargaining requires 

robust challenge. Business should be concerned if 
such calls find willing advocates across the political 
spectrum. Such calls lack credibility when there is 
little evidence that the trade unions have any real 
intention of making the existing ‘right to bargain’ 
legislation work under the Industrial Relations 
(Amendment) Acts 2001-2004, as amended by the 
Industrial Relations (Amendment) Act 2015. 

Prior to the summer recess, we saw the Mandate 
trade union provide extensive briefing of several 
TD’s and Senators about what the union claim is a 
trend among some employers to avoid unions and to 
ignore the Labour Court and as a result of which the 
union claim there is a need to strengthen collective 
bargaining laws. At the same time, trade unions, 
including Mandate, UNITE and SIPTU have with too 
great a frequency, rejected the terms of Labour 
Court Recommendations in important industrial 
relations cases and usually in the hope that such 
a recommendation will lead to further negotiations 
and a better outcome for their members. Since 
2016, these have included significant cases in Tesco 
Ireland, LUAS, Dublin Bus, Mondolez, Bausch & 
Lomb, and Kerry Ingredients to name a few. The 
revolving door of Irish industrial relations is alive 
and well and the trade unions have a much greater 
recourse to its use than employers. The pattern of 
behaviour led by the trade unions is only serving to 
undermine the integrity of the voluntarist system 
and the stability that it brings to our labour market 
when the Labour Court is accepted as the ‘court of 
last resort’ and accordingly the end of the dispute 
resolution process.

Interestingly, there have only been four Labour Court 
recommendations under the Industrial Relations 
(Amendment) Act 2015. Instead unions have given 
greater priority to pursuing a public relations 
strategy in some cases or of seeking a predictable 
industrial relations outcome from the Labour Court 
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in support of the principle of collective bargaining 
and effectively bypassing the Industrial Relations 
(Amendment) Act, 2015 which was carefully crafted 
in the wake of controversy following the Supreme 
Court decision in the Ryanair case. 

Why is it that in many recent disputes over union 
recognition, where the unions have claimed terms 
and conditions within these organisations are out 
of line, that there is a complete reluctance to take 
cases under the 2015 Act where the matter can be 
judged by the Labour Court? That legislation allows 
for an assessment of the fairness or otherwise 
of any disputed terms and conditions where it 
is not the practice of the employer to engage in 
collective bargaining and can lead to legally binding 
outcomes. Critically, that legislation cannot lead 
to recommendations being made by the Labour 
Court on collective bargaining arrangements which 
can only come about on a voluntary basis between 
willing parties. Freedom of association already 
enjoys the highest possible legal protection in this 
country, enshrined in the Constitution. There is also 
a robust statutory framework underpinning the 
relationship between workers and employers and 
which offers significant protection against both 
penalisation and victimisation. 

2. The ‘Banded Hours Bill’ shows 
that employment law formation is 
becoming increasingly heavy handed.

Employers are increasingly concerned at the heavy-
handed nature of employment law regulation 
being sought by the trade union movement which 
are being supported by some members of the 
Oireachtas. The ongoing debate about the so called 
‘banded hours’ bill (The Employment (Miscellaneous 
Provisions) Bill 2017) is a case in point which seeks to 
introduce a level of criminalisation of the employer 
for several offences is both unjustified and reckless. 
Too many politicians have failed to recognise that 
many workers choose to work in sectors where 
flexible hours are available as it suits their work-life 
balance. Despite this the prospect of an unbalanced 
and disproportionate outcome to that Bill remains 
a major concern and should be a wakeup call for 
business. Many businesses cannot determine future 

demand for their services and where this is the case, 
there must be flexibility on labour costs including 
the availability of working hours. 

There is a mistaken belief that recent years have 
seen a substantial emergence of contingent 
employment as a facet of our labour market. The 
recent research by the ESRI (RS 74, August 2018) on 
the extent of contingent working in Ireland shows 
that its incidence ranged from 8 to 9% of total 
employment between 1998 and 2005, increased to 
over 10 % between 2011 and 2013, fell back towards 
its pre-recession level by 2016 and is below the 
EU average. Whilst temporary employees account 
for 80% of contingent workers, they are not 
concentrated among low-skilled occupations but 
are under-represented in Agriculture, Manufacturing 
and Wholesale and Retail. Furthermore, the ESRI 
research shows that employees on temporary 
contracts do not suffer from lower job satisfaction 
relative to their permanent counterparts. Workers 
on temporary contracts place greater weight on 
the opportunity to gain experience and a lower 
emphasis on job security and pay.

There is now a deep sense of concern on the part of 
employers that the efforts to bring greater certainty 
to the nature and operation of ‘zero’ and ‘low hours’ 
contracts have gone too far and that the Government 
is failing to strike the right balance between the 
interests of both the employer and the employee 
given the myriad of circumstances in which such 
contracts may be used. The Bill completed Report 
Stage in Dáil Éireann on 12 July 2018 and will come 
before the Seanad Éireann following the Summer 
recess. Amongst the key issues still to be dealt with 
before the Seanad will include:

• The Bill, as amended now provides for tighter 
bands of hours within which an employee 
can move up to. There are now some 8 bands 
proposed in the Bill, starting at 3-6 hours 
and then moving in 5-hour steps. This is too 
restrictive and the Bill also appears to allow 
for only an ‘upward only’ adjustment between 
bands. There is no recognition of the need to 
allow for a revision downwards from one band to 
another, where the business needs justify it e.g. a 
few weeks/months after the person is placed on 
a band. The absence of a facility under the Bill to 
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allow for a reduction of the hours of the person 
concerned where the business needs demand 
it or following consultation with the relevant 
employees is inexplicable. 

• A damaging amendment had been proposed 
at Committee stage, that in circumstances 
where additional hours become available in a 
workplace, there will be a requirement on the 
employer to offer those surplus hours to existing 
part-time employees first. Thankfully as a result 
of an amendment introduced by the Minister at 
Report stage that provision has been deleted 
which had it been maintained, would seriously 
impact on the employer’s ability decide on how 
they should resource their business. The measure 
paid no attention to whether the additional 
hours as may be available are capable of being 
carried out by the relevant part-time employee;

• During the Report stage, further amendments 
were adopted which included a provision to 
criminalise the incorrect designation of an 
individual on a contract for services when they 
should have been described as an employee. This 
amendment also stipulates that on conviction 
a person guilt of such an offence will be liable 
on summary conviction to a class A fine or 
imprisonment for a term up to 12 months or to 
both. Whilst the efforts to deal with bogus self-
employment is understandable, these provisions 
have no place in the current Bill. It is also a 
blatant attempt by the legislature to criminalise 
aspects of commercial agreements in this 
instance. If this amendment is maintained it will 
disincentivise the use of independent contractors 
as an important and legitimate part of the Irish 
business model. It also introduces a range of new 
definitions, including of false self-employment 
and ignores the significant body of case law and 
the established Revenue Commissioners Code 
of Practice for Determining Employment or Self-
Employment Status of Individuals.

The Bill could have important unintended 
consequences and will limit the choice of flexible 
arrangements best suited to the needs of 
prospective employees and employers. The Bill 
is now unbalanced and disproportionate. Stratis 
believes that it should be reviewed by the Seanad 

in light of these concerns about the serious 
consequences of its provisions. We need flexibility in 
our labour market more than ever, in how employers 
and workers deal with each other, whether directly 
or through voluntary collective bargaining, as we 
face the emerging challenges in the world of work 
or in seeking to prepare both for BREXIT and to 
take advantage of growth opportunities. Put simply, 
maintaining labour market flexibility, attracting 
investment and job creation should be the aim of 
every employer, worker and politician.

3. Employers should not lose sight of 
the rate of inflation when negotiating 
wage increases with Trade Unions & 
Automatic Enrolment in Pensions could 
increase wage demands.

The conduct of local level discussions on pay and 
reward is now more commonplace. As employment 
levels continue to increase and the labour market 
tightens, pay pressures have emerged across the 
economy. However, we would do well to remember 
that ‘one person’s pay increase is another person’s 
cost increase. With inflation (HICP measure) 
projected to be c. 0.8% for 2018 and not more 
than 1.0% for 2019, it is important that Employers 
should ensure that wage increases do not deviate 
too far from this level and that otherwise pay 
adjustments are made contingent on productivity 
enhancement, performance and cooperation with 
normal ongoing change.

The business context facing individual employers 
will be different and will be critical to the appropriate 
the level of settlement. Some employers may face 
competitive challenges that necessitate a pay 
pause or a self-financing agreement, others will be 
worried about the looming implications of ‘Brexit’ 
and for other firms they may be profitable and 
facing pressure to attract and retain staff.  Clearly 
the settlement rate will differ in these circumstances 
and employers should be mindful of the precedent 
they may be setting for other employers in their 
industry and or locality.

Developing a coherent set of arguments to justify 
your position is critical and ensuring that these are 
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fully understood by all employees through direct 
communications must be planned.

Any final offer should be predicated on a 
recommendation for acceptance. Additional clauses 
to consider include “no further costs increasing 
claims for the duration of any agreement” and 
where appropriate “there should be a continued 
commitment to normal ongoing change.”

Employers should also begin to consider the 
implications for them, of the Governments stated 
intention to introduce a new ‘Automatic Enrolment’ 
Retirement Savings System in Ireland from 2022, which 
is open to public consultation until 04.11.18.  Employers 
could be asked to match worker contributions subject 
to an upper limit of 6% of gross salary with the State 
potentially matching worker contributions on a 1:3 
basis. Whilst for some employers, their scheme may 
already meet or exceed the ‘strawman’ auto-enrolment 
model contribution and therefore any changes would 
have no effect on their workplace, in other cases the 
change would apply to some or all of the workforce. 
Employers will be concerned that such a model will add 
an administrative burden and there is the additional risk 
that it could increase wage demands over coming years.  

A more detailed set of guidelines on conducting 
pay negotiations have been prepared earlier this 
year by Stratis for CIPD Ireland and these can be 
accessed on www.cipd.ie (https://www.cipd.ie/
Images/cipd-guidelines-on-the-conduct-of-pay-
negotiations-in-Ireland-final-web_tcm21-40490.
pdf) and on www.stratis.ie

4. Labour Court shines a spotlight on ‘The 
Right to Disconnect’ in ‘Kepak’ case.

A recent award by the Labour Court of €7,500 to 
an employee of Kepak Convenience Foods (see 
Kepak Convenience Foods Unlimited Company –v- 
Grainne O’Hara, WTC/18/18, 19th July 2018) who, by 
sending and receiving work-related emails outside 
normal work hours, had exceeded her statutory 
maximum working hours has shone a spotlight 
on employers’ obligations under the Organisation 
of Working Time Act 1997 (the Act). In its finding, 
the Court stated that the employer, having failed 

to monitor and control her working pattern, and to 
keep proper records of the working hours of the 
employee, had “permitted” her to work excessively, 
in breach of the Act.

The Labour Court found the employer acted in 
contravention of sections 15 and 25 of the Act 
by (i) permitting the employee to work in excess 
of the statutory maximum weekly working hours 
and (ii) by not keeping records of the employee’s 
working hours. It should be noted that Section 15 of 
the Act states that an employer must not “permit” 
an employee to work in excess of an average of 
48 hours per week. Section 25 of the Act requires 
an employer to keep records to demonstrate 
compliance with the Act for at least 3 years from 
the date the record was created.

The Court was influenced by the fact that the 
employer was “…aware of the hours the complainant 
was working and took no steps to curtail the time 
she spent working”. The Court found therefore that 
that the employer had “permitted” the individual to 
work in excess of the 48 hour week and, therefore, 
contravened its obligations under the Act.

In support of her claim under the Act, the 
complainant produced copies of emails sent 
both before her normal start time and after her 
normal finish time. She alleged that as Business 
Development Executive, she worked c. 60 hours a 
week. The employer had no record of the employees 
worked hours and in response, asserted that she 
should have “comfortably completed” her work 
within the contracted 40 hours a week but rather 
had chosen to “adopt a less efficient procedure for 
completing her administrative tasks” which may 
have increased her working hours. 

In today’s society the traditional concept of 
structured 9 to 5 working hours is giving way to 
the more fluid models of remote working and more 
flexible working arrangements. In addition, many 
employers are engaging with employees across 
multiple time-zones and conference calls are 
routinely set up outside of core hours to facilitate 
all participants. With this in mind, the need for 
employers to ensure a work-life balance and to 
minimise the “always on and available” culture in 
the workplace is evident.

http://https://www.cipd.ie/Images/cipd-guidelines-on-the-conduct-of-pay-negotiations-in-Ireland-final-web_tcm21-40490.pdf
http://https://www.cipd.ie/Images/cipd-guidelines-on-the-conduct-of-pay-negotiations-in-Ireland-final-web_tcm21-40490.pdf
http://https://www.cipd.ie/Images/cipd-guidelines-on-the-conduct-of-pay-negotiations-in-Ireland-final-web_tcm21-40490.pdf
http://https://www.cipd.ie/Images/cipd-guidelines-on-the-conduct-of-pay-negotiations-in-Ireland-final-web_tcm21-40490.pdf
http://www.stratis.ie


STRATIS CONSULTING – CLIENT UPDATE SEPTEMBER 2018 5

In light of recent Irish case-law, a key lesson arising 
from this case is the attention it puts on the need 
to keep records of an employees working hours 
and of the need to take steps to address a pattern 
of permitting an employee to continue emailing 
out of hours. This may not sit easily with many 
employers given the demands of an increasingly 
complex business and operating models with the 
need for employees to communicate regularly with 
colleagues, including internationally and across 
time zones.

Under the Act, the average 48 hour working week 
can be calculated over a reference period of either 
four or prospectively six months in any twelve 
months (and longer reference periods may be 
used in defined circumstances). The Act (as an 
exemption) does allow for the inclusion of a term 
in an employee’s contract of employment whereby 
the employee decides their own working hours, 
which may be more typically applicable to senior 
level staff. In such circumstances, the employer can 
state a minimum number of hours of work. However, 
care must be taken as if an employer is directing 
its employee to complete such a volume of tasks 
and as a result it is not possible for the employee 
to legitimately determine their own hours, the 
exemption will not apply.

There is a distinction that must be made between 
employees reading and sending texts and emails 
outside of normal office hours and the application 
of the 48-hour maximum working week. It is for 
each employer to establish a clear policy and to 
decide its own rules. Whilst some international 
companies have sensibly moved to introduce a 
curfew on sending emails after hours, the debate 
and need for confirming a ‘right to disconnect’ 
has gathered momentum. France, Germany and 
Italy have adopted measures to require employers 
to introduce definite preclusions within set hours. 
We can anticipate that in due course, we will see 
proposals emerge in Ireland for an amendment 
to the provisions of the Organisation of Working 
Time Act 1997 to bring clarity to the issue when 
balancing employer needs and the health and 
safety of employees. This needs to consider the 
matter of those individuals who decide to do work 
outside of an office environment or their contracted 
hours and to how an employer should ‘record’ such 

time in order to comply with the record keeping 
requirements of the Act.

5. Understanding developments on the 
Right to Representation.

Where an employee has the right of representation, 
in line with the Statutory Code of Practice on 
Grievance and Disciplinary Procedures (SI 146 
of 2000), an ‘employee representative’, for the 
purposes of the code “includes a colleague of the 
employee’s choice and a registered trade union but 
not any other person or body unconnected with 
the enterprise”. 

Under the Code of Practice, it recognises that 
arrangements for handling discipline and grievance 
issues vary considerably from employment to 
employment depending on a variety of factors. 
These may include the terms of contracts of 
employment, local procedures and agreements 
and whether unions are recognised for bargaining 
purposes. The principles and procedures of the 
Code should generally apply unless alternative 
procedures exist which conform to its general 
provisions. However, for the purposes of analysis 
it is useful to consider Grievance Procedures and 
Disciplinary Procedures separately.

Grievance Procedures 
The internal grievance procedures can specify the 
type of representation permitted which could differ 
at each stage. The processing of a grievance does not 
of itself require an investigation or other exchanges 
between the parties. It is therefore not automatic 
that a grievance procedure should provide for 
third-party representation or the utilisation of the 
normal dispute resolution machinery of the state 
i.e. the WRC and Labour Court. The Code is not 
prescriptive on the detail of such arrangements but 
states that “Good practice entails a number of stages 
in discipline and grievance handling. These include 
raising the issue with the immediate manager in the 
first instance.” and that “…if not resolved, matters 
are then progressed through a number of steps 
involving more senior management, HR/IR staff, 
employee representation, as appropriate, and 
referral to a third party, either internal or external, in 
accordance with any locally agreed arrangements.”
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Key Message - In our view the code places 
equal weight on the validity of a colleague 
of the employee’s choice and a trade union 
representative.  Furthermore, it does not 
place the choice of representative exclusively 
in the hands of the employee.  Therefore, it is 
perfectly valid for a procedure to provide for 
employee representation by a work colleague 
of the employee’s choosing and be silent on 
any other form of representation. In contrast, 
the Labour Court has tended to take the view 
that an employee representative is defined 
by the code of practice as including a work 
colleague or a trade union and that a procedure 
should allow for either form of representation 
as the employee may decide.  This view is not 
consistent with any ordinary reading of the 
text in the Code.

Disciplinary Procedures 
The effective handling of e.g. discipline issues in the 
workplace should take account of the requirements of 
the Unfair Dismissals Acts 1977 to 2015 and the Code 
of Practice on Grievance and Disciplinary Procedures 
(SI 146 of 2000). Disciplinary investigations should 
always comply with the principles of natural justice 
and fair procedure. These are: 

• the employee must be presented with the case 
against them; 

• they must be allowed to be represented and 
given the opportunity of representation;

• the employee concerned must be given the 
opportunity to respond fully to any such 
allegations or complaints; 

• to put forward any defences they consider 
relevant;

• the employee concerned has the right to a fair 
and impartial procedure and determination of 
the issues concerned; 

• the employee must be given the right to appeal 
the employer’s decision.

In the context of disciplinary cases, in the particular 
circumstance of a disciplinary hearing where a job is 
at risk (this should be stated as soon as it becomes 
the case), it would be prudent not to refuse individual 
third party / professional representation and to afford 

the opportunity to cross examine witnesses where 
an employee expressly requests this. The policy and 
correspondence given to the person should clearly 
state that the initial information gathering stage 
will not come to conclusions on culpability and 
sanctions and will only determine if the individual 
has a prima facia case to answer. It should be clear 
that the disciplinary hearing is the only place where 
culpability and sanctions are decided. The right of 
representation and processes can be different for an 
investigation as compared to the hearing stage at 
which point employers should be particularly careful 
to ensure that the rules of natural justice are applied.

The Code is of particular relevance to situations of 
individual representation and does not confer any 
entitlement in respect of collective representation 
or collective bargaining. The code does not, notably, 
mention legal representation and in fact outside of 
a Trade Union does not envisage representation to 
include any other person or body unconnected to 
the enterprise. 

Legal Representation is Not Automatic
Some recent case law has raised questions 
concerning the entitlement of employees to 
bring legal representatives to all employment 
investigations. The High Court (2017) in the case 
of Lyons –v- Longford Westmeath Education 
and Training Board, which was a case relating to 
a disciplinary process arising from allegations 
of bullying appears to have given weight to the 
proposition that employees are entitled, to have 
the right to cross-examine and legal representation 
at the investigation stage of workplace disciplinary 
proceedings. In the case, the employee maintained 
that his right to fair procedures had been 
contravened because he was not permitted to 
bring his lawyer to the disciplinary investigation 
(as opposed to a disciplinary hearing at which a 
sanction might be imposed). The High Court agreed 
and ruled that the investigation outcome was unfair 
in circumstances where the employee didn’t have 
the opportunity to fully vindicate his position. 

It remains to be seen if this will be repeated in 
other cases as for example in another HC judgment 
from 2017, NM v Limerick and Clare Education 
and Training Board, the same view was not taken, 
providing the right to cross-examine does not 
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extend to the investigation (information gathering) 
stage. The case concerned allegations of sexual 
harassment and fraud and the Court found that the 
right to cross-examine a witness, does not extend 
to the information-gathering/investigation stage.

Previously, the Courts have generally recognised 
that the right to legal representation was the 
exception rather than the rule. The Supreme Court 
has previously ruled that in cases of particular 
complexity (and/or where the employee might be 
at a disadvantage in understanding the case against 
them), legal representation could be permitted. 
However, the Court did not believe that legal 
representation was necessary in all cases. What is 
clear from the more recent judgments is that:

1. An investigation’s purpose should be to establish 
a preliminary view, where reasonable and 
proportionate fair procedures are allowed;

2. Where rights of full and fair procedures are 
afforded at the disciplinary phase, then less formal 
procedures are appropriate at the investigation 
stage and, in particular, it is reasonable that 
cross-examination will not apply.

The Lyons judgement does not necessarily mean 
that low-level disciplinary incidents require legal 
representation. In that case the Court was exercised 
by the possibility of the Mr. Lyons being dismissed 
and/or suffering damage to his reputation. However, 
these risks won’t always arise in all disciplinary 
procedures and especially where employment is not 
at risk or under threat. Most workplace investigations 
should proceed fairly without the need for legal 
representation and by adhering to the statutory code 
of practice (SI 146 of 2000) on disciplinary processes.

It is still legitimate to question whether it is necessary 
for employees to involve lawyers in routine 

disciplinary matters. However, where employees 
are accused of a serious offence e.g. bullying it 
is important that they are not precluded from 
exercising their rights to representation (including 
legal representation) and cross-examination during 
an internal investigation process, particularly where 
the charges are serious and could impact upon the 
employee’s good name or prevent him/her from 
practicing their profession. Failure to do so may 
render the process of an investigation contrary to 
the right to fair procedures and therefore void. In 
this context, when the job is at risk the individual 
must be given the right of representation which 
should be provided by a competent person. This 
raises the possibility that employers might want to 
consider the merits of ensuring that a number of 
internal work colleagues are trained for this specific 
purpose.

In light of the issues raised in this update on 
emerging employment policy issues, it is clear to 
us that the employer voice needs to be heard more 
strongly through various representative bodies such 
as Ibec, SFA, American Chamber of Commerce, 
Chambers Ireland, the Irish Hotels Federation, 
National Recruitment Federation and others. 
Employers should ensure that their voice is heard, 
understood and is taken seriously on these issues. 
However, if you wish to discuss any item raised in 
this update please do not hesitate to contact me or 
any member of the Stratis Team.

Brendan McGinty 
Managing Partner
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