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Assange und das  
First Amendment

Der Sultan ist tot,  
lang lebe der Sultan!

Totengräber  
der freien Presse



Commentary 

 

Julian Assange and the First Amendment  

The First Amendment to the U.S. constitution, which inter alia protects the freedom of 

speech and the freedom of press, was enacted in 1791. In the context of the Assange 

proceedings, however, the Department of Justice appears to take the position that the First 

Amendment only applies to US-citizens. This has caused international outrage. An analysis 

by the attorney of trust for the Republic of Austria in the Big Apple. 

BY: STEPHEN M. HARNIK FROM NEW YORK 

CONTRIBUTION: ARMIN KAISER, LL.M. 

On May 23, 2019, the indictment against Julian Assange, initially made public on the day he was 

arrested in front of the Ecuadorian embassy in London, was amended to add 17 additional counts.  

According to the superseding indictment, Assange’s alleged coordination with Chelsea Manning 

to obtain and publish classified material amounted to violations of the Espionage Act of 1917.  As 

such, it is only the third indictment in the history of the Espionage Act not directed against a 

government agent or employee, and the first indictment of its kind based exclusively on the act of 

publication (independently of procurement) of classified information. Moreover, according to 

WikiLeaks chief editor Kristinn Hrafnsson, the US government is now arguing in the context of 

Assange’s extradition proceedings in London, that as a non-citizen he cannot rely on the First 

Amendment’s protection of freedom of speech and press. This raises important questions of 

constitional law, which may have significant effects on the US legal community and, more 

importantly, international journalism. This article can only give a basic overview of selected 

relevant issues. 

At any rate, the Supreme Court’s jurisprudence on the matter is all but conclusive. The leading 

case, New York Times Co. v. United States (1971), only gives limited guidance on the First 

Amendment’s application to Assange’s case. It arose in connection with the Nixon 

administration’s attempts to suspend publication, through the use of a restraining order, of the so-

called Pentagon Papers – a secret report by the Secretary of Defense on the military involvement 

in Vietnam, which had been leaked to the press by whistleblower Daniel Ellsberg.  With six votes 

to three, the Supreme Court held that the restraining order was unconstitutional and that the First 

Amendment’s freedom of speech and press should prevail over the governement’s interest to 

maintain secrecy.  

It should be pointed out, however, that the Nixon administration had not relied on the Espionage 

Act, but that it had instead attempted to use its inherent powers under Article II of the US 

constitution. As the Supreme Court pointed out ten years later in Bartnicki v. Vopper (1981), the 

New York Times decision had not addressed whether the act of publishing documents obtained 

through illegal means by a newspaper are covered by the consitutional right to freedom of press.  

Whether Julian Assange will be able to rely on the US constitution to defend himself against a 



conviction under the Espionage Act is therefore all but certain – even more so because he is not a 

US-citizen.  

Although the Supreme Court already held in Bridges v. Wixon (1945) and repeatedly thereafter 

that the First Amendment’s freedom of speech and expression is available to both citzens and non-

citizens, the extent of its application may in fact differ depending on the individual’s origin, as can 

be seen in connection with the restrictions imposed by campaign finance laws.  Thus, the 

Bipartisan Campaign Reform Act (2002) enacted during the George W. Bush administration, 

prohibits campaign contributions by foreigners, with the exception of permanent residents (i.e. 

Greencard holders). 

This prohibition and its effect on non-citizens‘ right to freedom of speech and freedom of 

expression within the United Sates was eventually reviewed in Bluman v. Federal Election 

Commission (2011). The plaintiffs in that case, two Canadian citizens with temporary US work 

visas, submitted that the ban on foreign campaign contributions was unconstitutional, as it 

prevented them from exercising their right to free speech in the form of financial contributions to 

and participation in political campaigns. Justice Brett Kavanaugh, then still acting as a D.C. Circuit 

Court judge, acknowledged that the ban on foreign contributions did constitute a restriction of the 

plaintiffs’ constitutional rights, but nevertheless dismissed the complaint, holding that the US had 

a compelling interest in limiting the participation of foreign citizens in activities of American 

democratic self-government.  Thus, congress was permitted to prevent foreign influence over the 

internal political process.  The Supreme Court affirmed Kavanaugh’s decision, but rendered no 

separate opinion. 

In any case, the Assange case is not the only one in which the Department of Justice appears to 

distinguish between citizens and non-citizens: Pineda-Cruz v.Thompson (2015) concerned a 

complaint brought by illegal immigrants incarcerated in Texas after their protest against the bad 

conditions of their incarceration had been penalized by the local authorities.  The Department of 

Justice countered that the plaintiffs, as illegal immigrants, had no constitutional rights. Ultimately, 

the court could not opine on the matter, as the parties reached a settlement. Nevertheless, the 

Department of Justice’s approach in Pineda-Cruz is questionable in light of Supreme Court 

precedent. Thus, in Boumediene v. Bush (2008) – the fourth decision in a series of Supreme Court 

judgments concerning the rights of suspected terrorists held at Guantanamo Bay – the court held 

in a five-to-four vote, that foreigners incarcerated in US-controlled territory must be afforded the 

protections of the US constitution. In light of this precedent, one may argue that the same should 

hold true for foreigners incarcerated within the Unites States. 

However, whether an extra-territorial application of the First Amendment for the benefit of non-

citizens will be recognized by a now significantly more conservative Supreme Court, after 

President Trump’s appointment of Justicez Neil Gorsuch and Brett Kavanaugh, is questionable. 

There currently is no Supreme Court precedent dealing with that issue. That being said, Justice 

Kavanaugh has already previously voiced his opinion on the matter. Thus, in Al Bahlul v. United 

States (2014), he held – still acting as DC Circuit Judge – that the defendant Ali al Bahlul, a 

Yemeni citizen who had supported al-Qaeda in Afghanistan by publishing and distributing 

propaganda videos, could not benefit from the protections afforded by the US constitution. 



The current administration appears to share Justice Kavanaugh’s opinion. Whether and to what 

extent the Supreme Court will opine on the Assange case remains to be seen. In light of the 

increased numbers of criminal cases brought against whistleblowers in recent years, including 

claims under the Espionage Act, judicial clarification as to the applicability of the landmark case 

New York Times Co. v. United States would be desirable. 

  


