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From: Brandon Fischer, Research Attorney 
Subject: Legality of Peace Officers' Plea Bargaining with Defendants in infraction Cases  

Supervising Judge Jonathan Fish of the Superior Court of California, County of Orange, 
issued a memorandum concluding (1) peace officers are prohibited from negotiating or plea 
bargaining with a defendant or defense counsel in an infraction case wherein the city prosecutor 
has elected not to represent the People, (2) peace officers who engage in plea bargaining may be 
guilty of misdemeanor unauthorized practice of law, and (3) defense counsel who participate in 
plea bargaining with a peace officer may be criminally liable for the unauthorized practice of law 
as an aides and abettor. This memorandum addresses the aforementioned issues. 

Questions Presented 

1. Are peace officers permitted to plea bargain with a defendant or defense counsel in an 
infraction case wherein the city prosecutor ha.s elected not to represent the People? 

2. To what exten.t are peace officers permitted to participate in the disposition of 
infraction cases other than as a mere witness for the People? 

3. Do peace officers commit the unauthorized practice of law by negotiating a plea 
bargain with the defendant or defendant's counsel in an infraction case in. the absence 
of a prosecuting attorney? If so, are defense attorneys criminally liable for aiding and 
abetting the unauthorized practice of law by negotiating a plea bargain with the citing 
peace officer on behalf of their client? 

Brief Answers 

Citing peace officers are not a representative of the People and may not "conduct" the 
prosecution of an infraction. 

. Citing officers may, however, recommend a plea disposition for the trial court's 
approval. 

3. Peace officers who hold themselves out as a prosecuting attorney in an infraction case 
may be engaging in the unauthorized practice of law, but only under very limited 
circumstances may defense attorneys be criminally liable for aiding and abetting the 
unauthorized practice of law by negotiating plea bargains with the citing officer. 

Page 1 of 5 



Analysis 

Peace Officers May Not  "Conduct" the Prosecution of an Infraction Offense  

All prosecutions are conducted in the name of the People of California and by their 
authority. (Pen. Code, § 684.) "The public prosecutor shall attend the courts, and within his or 
her discretion shall initiate and conduct on behalf of the people all prosecutions for public 
offenses." (Gov. Code, § 26500.) An infraction is a public offense. (Pub. Code, § 16, subd. (3).) 
Thus, the "` [t]he prosecution of criminal offenses on behalf of the People is the sole 
responsibility of the public prosecutor,' who 'ordinarily has sole discretion to determine whom to 
charge, what charges to file and pursue, and what punishment to seek.' [Citations.]" (Steen v. 
App. Div., Superior Court (2014) 59 Cal.4th 1045, 1053-1054 (Steen).) 

According to Government Code section 41803.5, subdivision (a), the city attorney has the 
authority to prosecute any misdemeanor committed within its jurisdiction if it has consent to do 
so from the district attorney. Unless otherwise provided by law, all provisions of law relating to 
misdemeanors also apply to infractions. (Pen. Code, § 19.7.) Thus, city prosecutors possess 
exclusive authority to prosecute infractions in California. However, the People are not required 
to be represented by the prosecuting attorney at all infraction trials. (People v. Dragomir (2005) 
136 Cal.App.4th. Supp. 1, 4-5; People v. Carlucci (1979) 23 Ca1.3d 249, 258-259 (Carlucci).) 
Indeed, economic realities preclude the presence of a prosecuting attorney for most infraction 
matters. (People v. Marcroft (1992) 6 Cal.App.4th. Supp. 1, 4.) 

"In the absence of a prosecuting attorney the citing officer routinely takes the stand and 
gives a narrative description of the events leadinc,  to the issuance of the citation. The defendant 
will then have full opportunity to cross-examine the officer and then may himself testify, and 
present such other [relevant] evidence . . ." (Carlucci, supra, 23 Ca1.3d at p. 258.) 

A peace officer is not a "party" to the prosecution of an infraction offense. (People v. 
Dragomir. supra, 136 Cal.App.4th at p. Supp. 4.) Rather, the parties are the People of the State 
of California and the defendant. (Ibid.; Pen. Code, § 684.) "Whether or not the People provide a 
prosecuting attorney, the citing officer who testifies as to the circumstances of the citation is a 
witness, no more, no less." (People v. Marcrofi, supra, 6 Cal.App.4th at pp. Supp. 4-5.) As a 
witness, the officer may not conduct cross-examination of the defendant. (People v. Drcigomir, 
supra, 136 CatApp.4th at p. Supp. 4.) By analogy, the officer too may not engage in plea 
bargaining with the defendant. In a dissenting opinion, one Court of Appeal justice has 
concluded citing officers are prohibited from engaging in "plea bargaining" because doing so 
constitutes the unauthorized practice of law without a. license. (People v. Daggett (1988) 206 
Cal.App.3d Supp. 1, 6 (disn. opn. of Marvin, i.).)2  Because the citing officer is a mere witness, 
and is not considered the representative of the People, he or she may not directly enter into a plea 
bargain with a defendant accused of an infraction offense. 

Peace Officers May  Recommend a Negotiated Plea Disposition Subject to the Court's Approval 

Every court has certain inherent powers to control and manage the proceedings before it. 
(Code Civ. Proc.. § 128, subd. (a).) To this effect, it has long been recognized that a simplified 

'"here is no authority, published or nonpublished, directly addressing the issues presented above., 
accordingly, the answers to the aforementioned issues are reached through a rather indirect path. 

201.  course. dissenting opinions do not constitute binding precedent on any court. (People v. Lopez (2012) 
55 Cal.4th 569, 585.) 
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and expeditious procedure for the adjudication of less serious infraction offenses is in the best 
interests of the defendant, law enforcement, the courts, and the public. (People v. Goldsmith 
(2014) 59 Ca1.4th 258, 275; Carlucci, supra, 23 Cal.3d at p. 257.) The court's power to manage 
the proceedings before. it should be exercised in a manner that ensures the orderly administration 
of justice. (People ex rel. Kottmeier v. Municipal Court (1990) 220 Cal.App.3d 602, 61 1 
(Kottmeier).) 

Because an infraction is not punishable by imprisonment, a person charged with an 
infraction is not entitled to a jury trial or to be represented by a public defender or other counsel 
appointed at public expense. (Pen. Code, § 19.6.) The prohibition against appointed counsel in 
infraction cases results in a majority of defendants being unrepresented, and the presence of a 
prosecutor would therefore be unnecessary and "'hardly to defendant's advantage.' [Citation.]" 
(Kottmeier, supra, 220 Cal.App.3d at pp. 609-610, quoting Carlucci, supra, 23 Cal.3d at p. 258.) 

"Unconstrained by the more stringent procedural requirements of a major criminal trial, 
[trial] courts and prosecutors are free to develop innovative procedures to expedite traffic cases . 
. . . This type of flexibility benefits all parties: defendants gain a swift and inexpensive 
disposition of their cases without risk of major penalties; and the prosecution, the court system, 
and ultimately the public benefit because judicial and law enforcement resources are freed to 
concentrate on serious criminal behavior." (Carlucci, supra, 23 Cal.3d at p. 257, quoting In re 
Dennis B. (1976) 18 Cal.3d 687, 695.) 

The memo by Supervising Judge Jonathan Fish correctly states that police officers are not 
a "party" to the prosecution of an infraction. (People v. Dragornir, supra, 136 Cal.App.4th at p. 
Stipp. 4.) The memo also cites People v. Segura (2008) 44 Ca1.4th 921 (Segura), a case in which 
the California Supreme Court reiterated that a "plea bargain" is an agreement between the 
defendant and the People, and approved by the trial court. Quoting People v. Orin (1975) 13 
Cal.3d 937, 943, Segura confirmed the trial court "'has no authority to substitute itself as the 
representative of the People in the negotiation process and under the guise of 'plea bargaining' to 
'agree' to a disposition of the case over prosecutorial objection. Such judicial activity would 
contravene express statutory provisions requiring the prosecutor's consent to the proposed 
disposition, would detract from the judge's ability to remain detached and neutral in evaluating 
the voluntariness of the plea and the fairness of, the bargain to society as well as to the defendant, 
and would present a substantial danger of unintentional coercion of defendants who may be 
intimidated by the judge's participation in the matter. [Citation.]" [Citations.'" (People v. 
Segura, supra, 44 Ca1.4th at p. 930.) 

Segura does not directly apply to the present scenario — where the People have elected 
not to assign a prosecuting attorney to an infraction case — because it does not concern a plea 
bargain approved by the trial court over the prosecutor's objection. In other words, the city 
'Prosecutor cannot possibly object to a proposed plea bargain if he or she is not actually 
participating in the proceeding. 

Lending indirect support for the conclusion that peace officers may recommend 4  
negotiated plea disposition for the court's approval are various provisions of the Vehicle Code. 
According to Vehicle Code section 40500, subdivision (d), if the arresting officer determines the 
citation or notice should be dismissed in the interest of justice, he or she may recommend that the 
case be dismissed, in writing, to the magistrate or judge. Similarly, Vehicle Code section 40518, 
subdivision (b)(1) also permits the citing peace officer to recommend that the trial. court dismiss 
the citation notice in the interest of justice. 
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The aforementioned statutes evidence that, in infraction cases, the citing officer is not 
completely prohibited from participating in the adjudication of the case; rather, the officer is 
statutorily permitted to make certain recommendations to the trial court, including dismissal. By 
implication, the citing officer is permitted to recommend a negotiated plea disposition that must 
ultimately he approved by the trial court. (See Veh. Code, §§ 40500, subd. (d), 40518, subd. 
(b)(1).)3  Concluding otherwise would mean plea bargains are completely unavailable in 
infraction cases in the absence of a prosecuting attorney. Such an interpretation does not ensure 
the orderly administration of justice (Kottmeier, supra, 220 Cal.App3d at p. 611), nor is it in the 
best interests of defendants (People v. Goldsmith, supra, 59 Cal.4th at p. 275). It would be 
absurd to conclude plea dispositions are not permitted in infraction cases wherein the city 
prosecutor has declined to represent the People. (See People v. Rodriguez (2012) 55 Cal.4th 
1125, 1131 [courts are charged with interpreting laws in a manner that avoids absurd results].) 
Thus, although citing officers may_hot f_c_onduct" the—prosecution_oa.beh_alfsf the People, the31 
may recommena 	 subjest_to the trial  court's approval. • 
Unauthorized Practice of Law 

"No person shall practice law in California unless the person is an active member of the 
State Bar." (Bus. & Prof Code, § 6125.) A person who engages in the unauthorized practice of 
law, or who holds himself or herself out as entitled to practice law, when he or she is not an 
active member of the State Bar, is guilty of a misdemeanor. (Bus. & Prof. Code, § 6126, subd. 
(a).) According to a dissenting opinion authored by Justice Marvin, a peace officer who 
"conducts" the prosecution of an infraction is engaged in the practicing law without a license. 
(People v. Daggett, supra, 206 CaJ..App.3d at p. Supp. 6 (disn. opn. of Marvin, J.).) Again, 
dissenting opinions do not constitute binding precedent on any court (People v. Lopez, supra, 55 
Cal.4th at p. 585), and there is no published majority opinion addressing this issue. Nonetheless, 
a peace officer who acts as a prosecuting attorney or holds himself out to be a prosecuting 
attorney may be engaging in the unauthorized practice of law.4  

State bar members are prohibited from aiding any person or entity in the unauthorized 
practice of law rule. (Rules Prof Conduct, rule 1-300(A); People ex rel. Herrera v. Slender 
(2012) 212 Cal.App.4th 614, 637-638.) "Penal Code section 31, which governs aider and abettor 
liability, provides in relevant part, 'All persons concerned in the commission of a crime, whether 
it be felony or misdemeanor, and whether they directly commit the act constituting the offense, 
or aid and abet in its commission . _ . are principals in any crime so committed.' An aider and 
abettor is one who acts 'with knowledge of the criminal purpose of the perpetrator and with an 
intent or purpose either of committing, or of encouraging or facilitating commission of, the 
offense.' [Citation.]" (People v. Chiu (2014) 59 Cal.4th 155, 161, -fn. omitted.) Accordingly, a 
defense attorney who participates in "plea bargaining" with a peace officer may only be 
considered an aider and abettor to the crime of the unauthorized practice of law if the officer acts 
with a criminal purpose, an.d defense counsel acts with knowledge of the officer's criminal 
purpose and with his or her own intent to encourage or facilitate the commission of the offense —
a rare set of circumstances to be sure. 

3Even the prosecuting attorney is prohibited from unilaterally abandoning a prosecution (Pen. Code, § 
1386); instead, only the court may dismiss a criminal charge (Pen. Code, § 1385. subd. (a); People v. Superior Court 
(Romero) (1996) 13 Ca1.4th 497, 512). (Steen, supra, 59 Cal.4th at p. 1055.) 

'Judge Fish's memorandum cites Morgan v. State Bar (1990) 51 Cal.3d 598, 604, which held engaging in 
negotiations with opposing counsel by a non-attorney constitutes the unauthorized practice of law. 
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Conclusion 

The citing officer is not considered the representative of the People; as such, he or she 
may not directly enter into a plea bargain with a defendant. or defense counsel in infraction cases 
wherein the city prosecutor declines to represent the People. The citing officer may, however, 
participate in infraction cases by recommending a plea disposition subject to the trial court's 
approval. Under limited circumstances, a peace officer who acts as a prosecuting attorney, or 
holds himself out as an attorney, may be guilty of the unauthorized practice of law; however, 
defense attorneys who negotiate plea bargains with the eitina officer may only be criminally 
liable for aiding and abetting the unauthorized practice of law if counsel acts with knowledge of 
the officer's criminal purpose and intends to encourage or facilitate the commission of the 
offense. 
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