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“The prophecies of what the courts will do in fact, 
and nothing more pretentious, 
are what I mean by the law.”

O.W. Holmes, Jr.: “The Path of the Law”,1900.



 Traditionally, we rely entirely on self-
reporting by adjudicators, through their 
reasons and through extrajudicial 
explanations.

 We now have reason to believe that both 
these sources are seriously lacking, not 
because adjudicators lie, but because they 
are not fully aware of the reasons for their 
decisions.



 To explain the current understanding of 
human decisionmaking;

 To introduce the idea of the “heuristic” and 
resulting biases that can lead decisions 
astray;

 To canvass how heuristics have been 
measured in the legal setting;

 To suggest other heuristics that may be 
influencing legal decisions; and

 To persuade you that we must deal rationally 
with our irrational tendencies.



 Most human decisions – by most estimates 
around 95% - are made subconsciously, 
extremely quickly, by the brain’s more primitive 
“System 1”.

 The conscious brain, “System 2”, “believes” it is 
making these decisions, but actually becomes 
“aware” of them only after they are made.

 The conscious brain then creates a framework of 
reasoning to support the initial decisions.

 System 1 employs decision making shortcuts, 
known as “heuristics”, much of the time.



 A “Fast and Frugal” decision making process.  
Conserves mental energy and speeds decision 
time.

 Evolved in Paleolithic society, and worked well 
enough, often enough, in that environment.

 Frequently, and predictably, “misfires” in 
contemporary culture.



• HAL 9000 from Stanley 
Kubrick’s 2001: A Space 
Odyssey

• HAL is an abbreviation of 
“Heuristic/Algorithmic”

• Hal worked well most of the 
time, but when confronted with 
novel situations and conflicting 
imperatives, his thinking 
process failed him.



 System 2, our conscious mind that we consider “us”, 
is rarely aware of System 1, the “Reptile Brain” 
processes.  So when asked, our conscious brains 
often give plausible, but incorrect, explanations for 
our decisions.

 Most apparent in “split brain” experiments, where 
experimenters can communicate with the 
hemispheres independently.

 This second aspect of the System 1/ System 2 schism 
is crucial here, because it will be a recurrent theme in 
my discussion.  In experiment after experiment, we 
see that decision makers are not only unaware of the 
reason for their own decision, but they often 
construct explanations for their decisions that comply 
with social norms or established rules.



 In an experiment described by Leonard Mlodinow

subjects were shown the resumes of a man and a 

woman who were applying for an executive position 

typically associated with men.  Each “candidate” was 

either strong on formal education and sophistication, 

or “street smarts”, but not both.  Some subjects were 

shown a man with “street smarts” and a woman with a 

better formal education, and some were given the 

opposite combination.  In the end, the male was 
overwhelmingly preferred regardless of the resumes. 



 The important points are three: first, it was 
undeniable that many, if not most, of the 
decisions were being made on the basis of 
the applicant’s gender and no other factor;

 Second, each decision was explained as the 
result of factors that had nothing to do with 
gender; and

 Third, and perhaps most importantly, the 
decision makers themselves were entirely 
unaware of their own bias and subterfuge.



 Any of the hiring decisions in this experiment 
could have been “legitimately” made – that is, 
made without reference to gender.

 We can only know how many decisions were 
animated by gender bias – we cannot know 
which ones.



 A review done with my colleague Micah 
Rankin, published this month in Osgoode Hall 
Law Journal

 Examined parole ineligibility in Canadian 
second degree murder cases between 1990 
and 2012

 Question: did judges favour particular 
numbers over others for non-legal reasons?



 In determining the period of parole ineligibility 

between 10 and 25 years, the judge must consider 

“the character of the offender, the nature of the 

offence and the circumstances surrounding its 

commission, and to the recommendation, if any, 

made [by the jury]”.





 A strong preference shown for multiples of 
five and ten

 This “end digit preference” has been 
documented in actuarial and medical 
contexts, influencing statistics based upon 
self-reporting of such things as age, height 
or gestational weight.







 Tribunals’ decisions may be based on extra-
judicial or non-legal factors that are hidden from 
ordinary analysis.

 It will be impossible to determine the true 
reasons for decision by asking the adjudicator.

 It will be impossible to determine whether the 
bias influenced the decision in any particular case 
(thus the appellate process is not necessarily of 
assistance).

 If not more fully understood, manipulation of 
trial and appellate litigation risks the integrity of 
the legal process.



 Predicts that our decision will become more 
conservative and change-averse as a busy 
day wears on

 An evolved response to the fact that our 
judgment gets worse as the day progresses



 Study of the records of 8 judges of the Israeli 
parole court

 Jonathan Levav of Stanford and Shai Danziger
of Ben-Gurion University

 1112 Decisions over 10 months, 14-35 each 
day

 Average of one decision every six minutes



 The chances of parole went from 70% first 
thing in the morning to almost zero at the 
end of the day

 With a ‘bump’ after lunch and snack break





 A concurrent survey revealed that none of the 
adjudicators nor the lawyers involved was 
aware of the ‘time of day’ effect

 Each of the decisions was justifiable as falling 
within the Court’s discretion when applying 
known rules to the established facts.  IE none 
of the decisions which were made based on 
the lateness of the day could be individually 
identified or, presumably, appealed on that 
basis.



 Psychologists have found that decisions can 
be made more socially conservative if a 
subject has recently contemplated his or her 
own death.



 22 municipal judges in Tucson, AZ

 Asked to assess the amount of bail bond for a 
hypothetical woman charged with prostitution

 Divided into two groups, each given a 
‘personality questionnaire’ before the 
exercise

 All participants given the same facts and 
documents to assess



 One group ‘primed’ with two additional 
questions:
◦ “Please briefly describe the emotions that the 

thought of your own death arouses in you”,  and 

◦ “Jot down, as specifically as you can, what you think 
will happen to you as you physically die and once 
you are physically dead.” 



 the judges in the “unprimed” control group set an 

average bail amount of $50 (which was the ‘real 

world’ norm for such a defendant);  

 the second group, which had been “primed” with 

the reminder of their own deaths, set an average 
of $455.



 Anchoring is one of the earliest identified 

heuristics

 Most apparent when dealing with numbers

 if we are asked to come up with a value, we will be 

influenced by numbers we have recently seen –

we become “anchored” to a number and it skews 

subsequent estimates towards it, even if the 

anchoring number has (or at least, should have) 

no relationship to the value being calculated



 Students asked to write down last two digits of 
their Social Security number

 Then asked what they would pay for certain items 
(computer keyboard, bottle of wine, etc.)

 Those who had written Social Security numbers in 
the top quintile (80-99) would pay three times 
more than those with SSNs in the bottom quintile 
(00-19)

 Again, survey revealed no participants were 
aware of the influence of the “anchor” on their 
decision



 Subjects given “anchors” will be influenced in 
their estimates of the price of real estate or 
the age of Gandhi when he died

 Even subliminal exposure (3 milliseconds) will 
influence choices

 Even clearly outlandish anchors will influence 
subsequent estimates



 Study of US Federal Court Magistrate Judges

 Given fact pattern in personal injury case

 All judges told that they had presided over an 
unsuccessful settlement conference

 One group told Plaintiff demanded $10 million at 
that conference, where the second, “control” 
group was not given a figure.  

 When asked to assess the amount of damages, 
judges who “knew” of the $10 million dollar 
demand assessed a mean amount of $1.2 
million; judges in the control group would have 
awarded an average of only $808,000



 Similar, complex civil litigation fact pattern
 Before one group of judges, the fictional 

defendant brings a motion to dismiss a claim on 
the basis that the damages in the case were not 
over the $75,000 threshold for federal 
jurisdiction 

 All judges before whom the motion is “brought” 
dismiss it

 BUT, those who presided over the motion 
awarded an average of $882,000 damages 
compared to $1.2 million (the average quantum 
awarded by a group of judges presented with 
identical facts but who had not been “primed” 
with the frivolous motion)



 Birte Englich of the University of Cologne and a 

number of collaborators

 Used real judges and junior lawyers “playing” 

judges

 Asked to sentence a fictitious shoplifter

 Used elaborate, realistic fact patterns and 

supporting material, and real courtroom settings

 Each judge told a “prosecutor’s demand” which 

was randomly generated to be high (18 mos) or 
low (3 mos)



 Sentences were significantly higher if the 
prosecutor’s demand had been high

 No difference between results of judges or 
lawyers “playing” judges

 Didn’t matter that judges were told the 
“demand” was randomly generated



 Experimenters had judges themselves throw dice 
to determine what the prosecutor’s “demand” 
would be – didn’t matter

 Judges were susceptible to anchors provided by 
journalists’ questions or even spectator’s shouts 
from the gallery (“give him five years!”)

 Experimenters introduced a defence “counter-
demand”.  Not only didn’t make a difference to 
judge, but defence’s number was also pulled 
toward prosecutors’.

 Only way to counter the effect was to have 
defence’s “lowball” heard first, in which case “low 
anchoring” occurred.



 Legally trained adjudicators are not immune 
from the effects of heuristics

 This may present little concern for the role of 
jurisprudence in guiding behaviour, because 
even if every judicial decision were essentially 
a work of fiction, they would still serve to 
guide the behaviour with sufficient certainty 
to satisfy one aspect of the rule of law.

 However it has implications for the justice of 
individual decisions.



 "[W]hen the Tasmanian legislature provided that the 
Supreme Court should not in deciding a certain type 
of case 'be bound by the strict rules of law or equity', 
the Privy Council held that the decision which 
emerged was not judicial.  The matter was, they said, 
placed 'in the hands of the judges as the persons 
from whom the best opinions might be obtained and 
not as a court administering justice between the 
litigants'.  The decision of the best persons would not 
be corrupt, but it might be unjust in the sense of 
being influenced by considerations of what was 
politic or expedient."

 Patrick Devlin, The Judge, citing Moses v. Parker 
[1896] A.C. 245.



 We need to do what we can to identify and 
reduce unreasonable heuristic manipulation 
of adjudicators.

 Most immediately, we need to examine other 
cognitive biases identified by social 
psychologists and consider their application 
in the courtroom.



 Experiment by professors from Victoria and 
Auckland

 Studied the effects on the credibility of 
statements that either were or were not 
accompanied by non-probative photographs

 Example: “Turtles are deaf.”



Turtles are deaf.



Turtles are deaf.



 People were far more likely to believe the 
statement when accompanied by the 
photograph, even though the photograph 
added no weight to the statement

 Worked for different types of statements, i.e. 
“this famous personality is alive”

 The effect held even when the same 
photograph accompanied the opposite 
statement



Turtles are not deaf.



 Presentation Triggers can affect perceptions 
of truth, credibility

 Presentation Triggers can strongly influence 
compliance



 Personal Characteristics:
◦ Personal attractiveness, appearance

◦ Depth of voice and metre of speech

◦ “Costly signalling” through displays of wealth or 
status

◦ Affinity and personal similarities 



 Elements of Written Presentations:
◦ Word choices (e.g. repetition, symmetry, rhyming)

◦ “Fluency” effects

◦ Fonts, colours



 Humans have strong tendency to form a view 
based on anecdote and stereotype compared 
to true probabilistic assessment 



Example 1: 

Dick is either an engineer or a lawyer.  What are 
the odds that he is either one? 

People correctly guess that, without further 
information, the odds are 50/50



Example 2 adds the following information: 

Dick has been randomly selected from a group of 70 

lawyers and 30 engineers. 

Now, subjects will correctly assess the likelihood that 

Dick is a lawyer at 70%.



Example 3 adds anecdotal information:

Dick is a 30 year old man.  He is married with no 
children.  A man of high ability and high motivation, he 
promises to be quite successful in his field.  He is well 

liked by his colleagues.

Here, subjects will tend to revert from probabilistic 

analysis and no longer accept that it is any more likely 

that Dick is a lawyer than an engineer, or vice versa, 

based on the 70-30 composition of the group.  



 Humans have difficulty correctly assessing a 

probability when it is combined with anecdotal 

information.  

 “Tell a story” is often the advice given by 

experienced litigators, and it is good advocacy, not 

least because it defeats rational weighting 
strategies.  



 We are overwhelmingly social creatures:

 We rate things as funnier if they are 
accompanied by “canned laughter”, even if we 
know it’s canned;

 We believe statements made by a paid agent, 
even if we know the agent is paid to make 
them;

 We follow practices presented as 
commonplace among our peers.



 Different signs put up in Arizona Petrified 
Forest to study the taking by tourists of 
“souvenir” petrified wood



The Sign:

Many past visitors have removed the petrified wood 

from the park, destroying the natural state of the 
Petrified Forest



The Effect:

Tripled the rate of theft from the Petrified 
Forest



 We are strongly influenced by people we see 
as being similar, even if the similarities are 
obviously artificial.

 Experiments with “unmailed letters”.

 “Towel Recycling” programs in hotels;



 Kahneman and Miller were early popularizers of 

the idea of a “normality bias”, where the mind tends 

to associate greater responsibility with abnormal 

action when compared to more routine behaviour.  

 The normality bias creates an incentive for plaintiffs 

to frame defendants’ actions as unusual or non-

traditional, and defendants, of course, would do the 

opposite.  



 we consider someone more culpable if a harm 

was caused by their action, less if it was due to 

inaction. :

The omission bias can also be manipulated:[P]laintiffs who 

are aware of the omission bias may take advantage of it by 

framing defendants’ actions in active rather than passive 

terms.  For example failures to act might be described as 

willful conduct (“he elected to do nothing.”) [Prentice and 

Koehler]



 Experiments show that decisions can be 
made more politically and socially 
conservative through various evocations of 
fear.



 Experimental subjects reported themselves as 
politically more conservative and also more 
disapproving of certain sexual acts if they 
completed the survey in the proximity of even 
very subtle environmental reminders of 
cleanliness, such as a hand-sanitizer 
dispenser or a wall sign saying “use hand 
wipes”. 



 Ways in which arguments can be arranged so 
as to make them more intuitively persuasive.



 Heuristics are immune from many traditional 
forms of sociological study, because we do 
not accurately report the reasons for our 
decisions.

 They cannot be teased out of legal decisions 
through ordinary jurisprudential analysis, for 
this same reason: judges may be 
misreporting the actual reasons for decision.



 They can be exposed in an experimental 
setting, where the effect of changing a single 
factor in the analysis can be measured.

 The challenge with these experiments is that 
it is difficult to construct experiments that 
measure courtroom adjudication

 Additionally, Judges and other decision 
makers are understandably reluctant to 
participate in experiments or provide data 
that might prove irrationality or bias in their 
decisions.



 Greater certainty can be achieved through 
comprehensive analysis of similar decisions, 
cross-referenced with the degree of the 
allegedly-biasing factors, as in the Israeli parole 
study.

 The challenge here is in finding a body of truly 
“similar” decisions of sufficient size to tease out 
the sought effect, and identifying and isolating 
aspects of the decisions that indicate the 
operation of heuristics.

 At TRU, my colleagues and I are using both 
statistical and experimental approaches to 
advance our understanding of bias in judicial 
decisionmaking.



 We have designed an experiment to test the 
“truthy” effect of photographs in the legal 
context.  We also wanted to test ways to 
reduce the effect.



 Our experiment combined an ambiguous 
legal statement with a photograph.  

 The statement was “A properly designed 
railway crossing will not cause a properly-
ridden bicycle to crash.”



 Half of the subjects were presented with a 
photograph of a railway crossing sign, the other 
half saw photos of a picket fence.

 Vs.    

 This differed from the ‘turtles are deaf’ 
experiment because we were able to see if the 
‘truthiness effect’ could be triggered by any
photo or only those related to the subject.
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 We also wanted to see whether the heuristic 
could be reduced by giving a warning, so we 
randomly assigned a disclaimer to some of 
the participants, warning that experiments 
have shown that the credibility of statements 
could be affected by the presence of 
photographs.



 We also wanted to see whether legal 
professionals would be as affected as 
laypersons by the ‘truthiness’ phenomenon.  
So we initially ran the experiment with two 
groups: undergraduate psychology students 
and upper-year law students (mostly third 
year).



 As predicted, the psychology students found 
the statement significantly more credible 
when accompanied by the ‘railway crossing 
sign’ photograph.

 The disclaimer warning of the possibility of 
bias had no effect on the results.

 Fascinatingly, there was no measurable 
truthiness effect on the third year law 
students.  



 We hypothesized that there was something in 
either the selection of law student or in legal 
education itself that reduced the “truthiness” 
effect.

 To determine which factor might be at play, 
we re-ran the identical experiment, only this 
time with first-year law students in their first 
week of classes.





 Incoming law students were susceptible to 
the “truthiness” effect, but not as much as 
undergraduate psychology students.  This 
suggests that both selection and training can 
reduce the impact of at least this heuristic, 
but possibly others also.



 Legal Realism, as embodied in the writings of its 
three most famous champions (judges Frank and 
Oliver W. Holmes, Jr., and professor Karl 
Llewellyn of Stanford), posited that judges came 
to their decisions early, though “intuition” or 
“hunches”. 

 Justice Jerome Frank was notoriously thought to 
have said that legal decisions could turn on “what 
the judge had for breakfast”. 

 Holmes argued that judicial decisions are often 
based on “inarticulate and unconscious
judgment”



 The Greek and Roman Rhetoricians identified 
three elements of persuasion: Ethos, Pathos 
and Logos.  Only the third of these – logos –
is premised on an objective application of 
rules to facts.

 The Rhetoricians recognized that with 
persuasive power came ethical dilemmas and 
placed a high responsibility on the advocate 
to avoid mercenary briefs.  

 The Law Society Code restricts lawyers to 
“open persuasion”.  What does this mean?



In Making Your Case, US Supreme Court Justice Antonin 
Scalia and his co-author Bryan A. Garner endorse an 
appeal to an affinity bias by subconsciously triggering the 
in-group/out group heuristic (without recognizing it by 
name):

Consider American Airlines.  Some lawyers who have 
represented the company call their client “AA” in briefs, perhaps 
as a space-saver.  That passes up an opportunity for subliminal 
reinforcement.  If American Airlines is your client, you have the 
opportunity to call your client “American”- knowing that every 
judge sitting on your case (unless you are in some international 
tribunal) will be an American. [emphasis in original]



 Scalia and Garner appear untroubled by this, 
considering it part of legitimate advocacy.  
But is it?

 Is it fair that decisions should turn on the 
manipulative skill of the lawyer? 

 Can it be otherwise?



 Understand that biases are at play throughout 
the adjudicative process, and have cumulative 
effects.

 Many adjudicators have embraced the idea of 
“intuition/override” decision making 
developed by Wistrich and his colleagues.

 The more time spent in reflection and 
consideration, the better.

 The more techniques that can be used to 
narrow fields of discretion, the less biased 
decisions are likely to be.



Mark Kelman writes in The Heuristics Debate:

[E]veryone who writes about heuristics worries, 
at least to some extent, about both advertisers 

and sneaky lawyers.
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