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Introduction 

 

 In late 2018, the Supreme Court of Canada (“the SCC”) in R v Gubbins found that 

breathalyzer maintenance logs were third-party records governed by the O’Connor disclosure 

regime rather than Stinchcombe since they could not be considered fruits of the investigation or 

“obviously relevant” information beyond the police’s investigative file. (1) The SCC in Gubbins, 

however, also revisits the sub-regime for the disclosure of information in police possession first 

discussed by the SCC in R v McNeil, providing a more generalized framework. (2) The SCC 

decided that any “fruits of the investigation” as well as, crucially, any “obviously relevant” 

information outside of the police’s investigative file constitute first-party disclosure that must be 

provided to the Crown during criminal proceedings. (3)  

In my view, the SCC’s use of the qualifier “obviously relevant” is a new standard for 

triggering police first party disclosure duties under McNeil. Below, I will argue that the qualifier 

“obvious relevance” is a new disclosure standard or calls for a new degree of relevance. In 

making my arguments, I will, amongst other things, touch on: 

Several foundational first party disclosure cases and principles, in broad strokes; 

The differences between logical opposites and polar opposites; and 

The case of R v Stipo to demonstrate the practical problems improper qualifiers pose.(4) 
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A Quick Take on First Party Disclosure (5) 

 

First party disclosure is “all relevant, non-privileged information in [the Crown’s] 

possession of control, whether inculpatory or exculpatory” to a criminal accused to comply with 

an accused’s right to full answer and defence protected under s 7 of the Canadian Charter of 

Rights and Freedoms. (6) The duty to disclose this information is governed by Stinchcombe. For 

disclosure purposes, the Crown refers only to the prosecuting Crown, not other Crown entities, 

i.e. the police. (7) However, police are subject to their own first party disclosure duties under 

McNeil where police, under certain conditions, may be required to disclose “all material 

pertaining to its investigation of the accused”—also known as “fruits of the investigation”—as 

well information beyond the fruits of the investigation where that information is “obviously 

relevant to the accused’s case”. (8) This too constitutes first party disclosure. (9)  

However, what counts as “relevant” under Stinchcombe is subject to several 

qualifications. To start, “If the information is of some use then it is relevant and the 

determination as to whether it is sufficiently useful to put into evidence should be made by the 

defence and not the prosecutor.” (10) Moreover, “While the Crown must err on the side of 

inclusion, it need not produce what is clearly irrelevant. [emphasis added]” (11) As a corollary, if 

the Crown must justify refusals to disclose information in its possession on the basis that the 

information is “clearly irrelevant”, the Crown is required to produce all information that is “not 

clearly irrelevant” since information that is “clearly irrelevant” is of “no use” given the breadth 

of the word “some”. 

Contrast this with the police first-party disclosure regime under McNeil/Gubbins whereby 

information beyond the fruits of the investigation must be disclosed if it is “obviously relevant”. 
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As such, police may refuse to describe information it views as “not obviously relevant” to an 

accused’s case as opposed to on the basis of “clear irrelevant”.  

 

A Necessary Detour: Logical Opposites vs. Polar Opposites 

 

The above distinctions, on their respective faces, may seems unduly academic and 

abstract. At this point, then, it is worth exploring the conceptual difference between “clearly 

irrelevant” and “obviously relevant”. Embedded within the formal semantics of this issue is a 

straightforward conflict between logical opposites and polar opposites. The difference between 

logical opposites and polar opposites are best illustrated by example. The polar opposite of “wet” 

is “dry”. The logical opposite of “wet” is “not wet”. If we understand “wet” to mean “the highest 

level of moisture”, a fuller spectrum of states or conditions opposite “wetness” is available in the 

term “not wet”. For example, “damp” and “moist” are not “wet” just as much as “dry” is not 

“wet” insofar as they each reflect relative states of “non-wetness”. If we understand the opposite 

of “wet” purely in polar terms, however, we are left with a considerably narrower range of states 

or conditions opposite wetness. “Damp” and “moist” are not “dry”, and, in polar terms, are not 

really accounted for at all. 

“Obviously Relevant” vs. “Clearly Irrelevant” 

 

 If we apply the above principles to the terms “clearly irrelevant” and “obviously 

relevant” subtle differences in the scope of information caught be either are apparent. It should 

be clear that the polar opposite of the term “clearly irrelevant” is “obviously relevant”, and the 

logical opposite of the term “clearly irrelevant” is “not clearly irrelevant”. Information that is 
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“not clearly irrelevant”, logically, carves out room for information that may be only “potentially 

relevant” or even “potentially irrelevant”. The SCC stated that “Relevance [for information 

known to exist] is determined in relation to [the requested information’s] use by the defence”. 

(12) In more practical terms, then, for first party disclosure purposes, the Crown need not 

produce information that is clearly of no use whereas the police need not produce information 

that does not have an obvious use.  

As the Ontario Court of Appeal points out in Stipo, “‘[O]bvious relevance’ represents a 

comment on the obvious nature of the relevance of record in the case…For disclosure purposes, 

relevance is not determined by whether the information sought is decisive in the case, rather by 

its logical relevance”. (13) For disclosure purposes, if “relevance” is “logical relevance”, and 

logical relevance is determined by reference to the “use” of the information, then “obvious 

relevance” means an obvious connection between the information and the use to which defence 

would put it, as opposed to an apparent connection between the information and the use to which 

defence would put it.  

However, the SCC describes “obviously relevant” information as: 

“[I]nformation that is not within the investigative file, but that would nonetheless be required to be disclosed 

under Stinchcombe because it relates to the accused’s ability to meet the Crown’s case, raise a defence, or 

otherwise consider the conduct of the defence. McNeil requires the police to hand such information to the 

Crown. [emphasis added]” (14)  

What Stinchcombe requires, though, is disclosure of information that is “not clearly irrelevant” 

as opposed to “obviously relevant”. It would follow from the above proposition, then, that the 

police ought to disclose information that has an apparent, as opposed to obvious, connection to 

the use to which defence wishes to put it. 
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Conclusion 

 

Despite the SCC’s protestation that, “[t]he phrase “obviously relevant” should not be 

taken as indicating a new standard or degree of relevance”, at very least, the “obvious 

relevance”-standard reframes the first party disclosure analysis. Indeed, the SCC in McNeil held 

that: 

“[F]indings of police misconduct by a police officer involved in the case against the accused that may have 

a bearing on the case against an accused should be disclosed. [emphasis added]” (15)  

 

While findings of police misconduct in McNeil were “obviously relevant” to the facts of that 

case, the underlying principle espoused above seems to advocate a standard where only an 

apparent connection is necessary between the information sought out and the use to which 

defence would put it. Clearly, then, this qualifier, to which the SCC has expressly attached 

significance, does call for a new degree of relevance. (16) QED. 

 

1. 2018 SCC 44 [Gubbins]. 

2. 2009 SCC 3 [McNeil]; Gubbins. 

3. Gubbins at paras 21-23. 

4. 2019 ONCA 3 [Stipo]. 

5. See generally: Gubbins at paras 18-24 for a concise definition of “first party disclosure”. 

6. R v Stinchcombe, [1991] 3 SCR 326 [Stinchcombe]; Gubbins at para 18. 

7. Gubbins at para 20. 

8. McNeil. 

9. Gubbins at para 24. 

10. Stinchcombe. 

11. Stinchcombe. 



 

 6 

12. R v Chaplin, [1995] 1 SCR 727. 

13. Ibid at para 120. 

14. Gubbins at para 23. 

15. McNeil at para 54. 

16. Gubbins at para 24. 

 


