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Who’s Going Down? The Handmaid’s Tale - Season 1 Episode 1, “Offred”  
 
Content Warning: Abuse and sexual assault; The Handmaid’s Tale spoilers 
 
The Hulu series, The Handmaid’s Tale1 follows Offred in her quest to survive life in the Republic of 
Gilead. In this dystopian society, few women are fertile and those unlucky few who are fertile are 
forced to become handmaids. Handmaids are considered to be the property of a male commander 
and are forced to participate in “Ceremony Days”. Offred is sent to live in the Waterford household 
with Fred and Serena Waterford where she becomes the property of Fred. During Ceremony Days, 
Offred is forced to participate in a ritual during which she must engage in sexual relations with Fred. 
Serena is also involved in the ritual. If this unfortunate scenario were to occur in a Canadian 
jurisdiction, what criminal charges could be brought, and against whom?  
 
During the first episode of the series, the Ceremony is carried out. It is evident to the audience that 
Offred’s participation in the Ceremony is non-consensual and that she is being held in the 
Waterford household against her will. During the Ceremony, Offred goes to the Waterfords’ 
bedroom herself and she is compliant throughout the ceremony. However, this does not matter, as 
there is no such thing as “implied consent” in Canadian law. We do not hear or see Offred explicitly 
consent to involvement in any sexual activity. Even if she did consent, the sexual activity she 
engaged in would still not be considered consensual. Section 265 of the Criminal Code2 states that 
submission by force, fear, threats, fraud or exercise of authority vitiates consent. The Waterfords 
have authority over Offred, and she has an honest fear that she will be harmed if she does not 
participate in the Ceremony. Prior to joining the household, she was subjected to cruel physical 
punishment and brainwashing techniques at a school for handmaids. Once placed with a family, 
handmaids are not free from the threat of physical punishment. There are hung corpses throughout 
the city to remind citizens of what will happen if anyone rebels. At one point, after the handmaids 
refuse to stone a fellow handmaid, they are gathered, lined up and nooses are placed around their 
necks in order to remind them of what will happen if they act defiantly. One handmaid’s arm is 
burned, another’s eye is cut out and one’s tongue is cut off. Given the honest fear Offred has of 
severe physical injury she may suffer should she refuse to participate in the Ceremony, and the fact 
that Fred and Serena have authority over Offred, the sexual act that occurs during the Ceremony is 
not consensual.  
 
A less clear issue is the extent to which Fred and Serena Waterford would be held criminally liable 
for the assaults perpetrated against Offred. During the ceremony, Offred lies with her head between 
Serena’s legs (Serena is fully clothed), while Fred engages in sexual relations with Offred in hopes of 
impregnating her. Offred and Fred are also clothed during the ceremony.  
 
It is clear that Fred has committed the actus reus of sexual assault against Offred (touching of a 
sexual nature without consent), and I believe he has also committed the mens rea (intention to touch 
knowing or reckless/willful blindness to a victim’s lack of consent). Fred did intend to touch Offred 
in a sexual manner, but should he have known that Offred was not participating consensually? As 
mentioned earlier, the consequences for citizens of Gilead who do not submit to the laws of the 
Republic are killed. Commanders, like Fred, are not immune from this punishment. Additionally, 
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there are undercover “eyes” within the Republic who act as spies and report citizens who are not 
complying with what is expected of them. Citizens of Gilead, including Offred, pretend to genuinely 
believe in the laws in order to avoid punishment. Is it possible that Fred believed that Offred 
genuinely wanted to participate in the Ceremony? I would argue that through Fred’s commander 
position, he was aware of type of punishment that Offred could face if she refused, and he knew of 
the type of training she underwent to prepare her to submit to and comply with any order she is 
given. A reasonable person in Fred’s position Fred should have known that Offred was not giving 
valid consent to participate in the Ceremony. If he did not know, he was wilfully blind to the fact 
that she was unable to give true consent.  
 
As previously mentioned, Fred too could be punished if he did not comply with what was expected 
of him, this includes participating in the Ceremony. Is it possible that he did not want to participate 
in the Ceremony, and only committed the assaults against Offred because he was under duress? 
Again, I would argue no. Section 17 of the Criminal Code3 outlines the defence of duress, however it 
does not apply to sexual assault, so this defence is not available to Fred under statute. At common 
law, to use the defence of duress, the accused must be subject to a threat of death or serious physical 
injury, there must be no safe avenue of escape from the threat, and there must be proportionality 
between the threat and criminal act alleged.  
 
In this case, only Fred, Serena and Offred are present during the ceremony. Is it possible that Fred, 
Serena and Offred are each individually afraid that if they do not participate in the ceremony, one of 
the others will report them and they will be punished by death or serious physical injury? It is 
apparent that Fred does not fear being reported by Offred, as he freely breaks Gilead rules in her 
presence without hesitation several times throughout the series. However, Fred’s wife Serena 
desperately wants a baby and it is possible that Fred fears that Serena will report him for refusing to 
engage in sexual relations with Offred. Of course, the audience knows that this is absolutely not the 
case, and that Fred is a sick man who fears no one and is more than willing to participate in the 
ceremony. Unfortunately, legal system participants would not have the same insight as the audience 
does, and Fred’s defence counsel could argue that Fred committed the assault against Offred under 
duress. While duress can be argued, the Crown could argue that the defence should not succeed 
because it requires proportionality between the threat and criminal act alleged. While it is possible 
that Fred could be put to death, given his extremely high-profile position within Gilead and the fact 
that his word would be believed over his wife’s, his fear of death or serious injury would not be 
objectively reasonable. It would be reasonable for Fred to expect a warning or a less severe physical 
punishment if Serena reported him; this form of punishment is not proportional to the crime of 
sexual assault. I believe the defence of duress would fail, and that Fred committed the actus reus and 
mens rea of sexual assault against Offred. 
 
The Republic of Gilead can be considered a religious cult. Authority figures in the Republic of 
Gilead justify their horrific abuses through bible passages. In fact, a bible passage is read at the 
beginning of each Ceremony. What impact, if any, does this fact have on the charges against Fred? 
In the Canadian case of R v Shearing4, the leader of the Kabalarian religious cult faced charges after 
engaging in sexual relationships with adolescent girls. He claimed that he did so in order to enable 
the girls to reach “spiritual enlightenment through sexual contact with him”.5 Shearing argued that 
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his relationship with the girls were for a non-sexual purpose (achieving higher spiritual 
enlightenment), and the complainants had consented. The court found that the girls’ consent was 
vitiated through section 265 – submission by fraud, and Shearing was found guilty of seven sexual 
assault charges. While section 2a of the Canadian Charter6 protects Canadians’ freedom to practice 
their religious beliefs, the practice must be justifiable in a free and democratic society. Perpetrating 
sexual assaults against vulnerable citizens cannot be justified or excused by hiding behind alleged 
religious beliefs. Likewise, Fred’s sexual assault against Offred is not justified because he feels that 
he acted in accordance with his religion.  
 
It seems that Fred is definitely going down for sexual assault, but what about his wife, Serena? While 
Serena did have authority over Offred, she was expected to act subserviently to Fred and follow his 
orders. During the ceremony, Serena looks just as miserable as Offred, and cries afterward. Is she 
too a victim, or is she just as guilty as Fred? In some cases, women involved in violent crimes 
alongside a male romantic partner are assumed to be less culpable than the male, or that they only 
participated because they were in an abusive relationship with the male.7 In the case of R v Bernardo8, 
Paul Bernardo committed heinous crimes against teenaged girls alongside his wife, Karla Homolka. 
The Crown gave Homolka a plea deal with a relatively light sentence given the egregious nature of 
the crimes she was accused of. Videotapes later surfaced which showed that Homolka played a 
much more instrumental role in the crimes against the teenaged girls than the Crown had thought.  
 
I believe Serena is just as guilty as Fred. While she does not enjoy the ceremony, she does not fear 
that she will suffer death or serious physical injury if she does not partake. Throughout the series, it 
becomes apparent that she has no qualms about challenging Gilead rules or breaking them in front 
of Fred and Offred. Serena willingly participates in the Ceremony because she wants Fred to 
impregnate Offred so that Serena can keep Offred’s baby. Serena is aware that Offred does not want 
to participate in these ceremonies. The remaining question is whether Serena should be charged with 
committing sexual assault herself, or if she should be charged with aiding her husband in doing so.  
 
Did Serena touch Offred in a sexual nature during the Ceremony? Serena actively participated in the 
Ceremony by sitting with Offred’s head between her legs and holding down her arms, Serena was 
fully dressed at the time. It could be argued that her participation constitutes sexual touching. 
However, Ofglen, another handmaid who was forced to participate in such Ceremonies in her 
respective household administers vigilante justice by poisoning Mrs. O’Conner, the wife of a 
commander. As Mrs. O’Conner dies, Ofglen says to her, “Every month you held a woman down 
while your husband raped her. Somethings can’t be forgiven”. It seems that from a victim’s 
perspective, the wives of the commanders were not committing sexual assault themselves, but rather 
aiding their husbands in the abuse. While I believe that Serena is guilty of sexual assault, it could be 
debated that she was aiding her husband in sexual assault. Given societal attitudes regarding 
women’s capability of committing sexual assault crimes mentioned earlier, I think a trier of fact 
would more readily convict Serena of aiding in sexual assault as opposed to committing the assault 
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herself. Thus Serena should be charged under section 21(1) of the Criminal Code9 for aiding her 
husband in the sexual assault of Offred.  
 
“May the Lord open”…the prison cells in which Fred and Serena will spend many years.  
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