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Criminal Charges and the Intersection of Immigration  

By: Sarah Thiessen  

 Criminal law has a very specific intersection with Immigration. Clients who are charged 

criminally and are not Canadian Citizens, namely those being foreign nationals or permanent 

residents, are at a further disadvantage and risk of deportation. Immigrants face the issue of 

deportation because of a criminal charge and this is highly dependent upon a number of factors. 

Often an accused’s lawyer will be aware of the risk of deportation and attempt to craft a plea 

bargain with the Crown that would translate into a sentence where the risk of deportation would 

not be triggered. Recently, Canadian case law has begun to address this intersection and the 

immigration consequences within the Criminal Justice System. 

The Manitoba Court of Appeal recently ruled against crafting or creative sentencing to 

avoid deportation. (1) Mr. Yare was charged for the offences of flight from police by motor 

vehicle, uttering threats (two counts) and failing to comply with a recognizance under the 

Criminal Code. (2) Originally, Mr. Yare plead guilty to the offences and was sentenced to five 

months and 25 days by the sentencing judge. (3) The facts of the case were agreed upon at the 

sentencing hearing.  

The accused was driving a motor vehicle with a passenger when the police attempted to 
pull the vehicle over to conduct a traffic stop. Rather than pull over, the accused 
accelerated towards the police vehicle, colliding with it and causing it to stall. The 
accused drove off at a high rate of speed with other police vehicles in pursuit. After 
travelling for a distance of 500 metres, the accused crashed into a metal sign post and fled 
on foot. He and the passenger, who also fled, were apprehended after a short chase and 
arrested. On the way to the police station the accused threatened the police officers when 
he said, ‘I’m going to get my gang and I’m going to find you and kill you. I’m a real 
gangster and you will die. Trust me, you fucking goofs.’ (4)  
 

Mr. Yare was held in custody for a few days and was released on bail conditions, Mr. Yare 

breached his curfew within a few weeks and was again arrested. If the punishment or sentence 
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for a criminal offence is at least six months in length this meets the definition of serious 

criminality outlined in the Immigration Refugee Protection Act (“IRPA”). Mr. Yare is a 

permanent resident of Canada and therefore subject to IRPA. Section 64 of IRPA outlines that, “a 

permanent resident, who has been found to be inadmissible to Canada due to serious criminality, 

may not appeal the finding of inadmissibility”. (5) The time spent in pre-sentence custody is used 

to calculate the total sentence and is considered part of the punishment for the purposes of IRPA 

s 64. (6)  

 On the date of sentencing, Mr. Yare had been in custody for 170 days, when considering 

the enhanced credit of 1.5:1 for pre-sentence custody the equivalent was eight and one-half 

months. (7) At the sentencing the Crown requested 18 to 19’ months incarceration. While Mr. 

Yare’s counsel recommended only to account for 179 days of the total pre-sentence custody in 

order to avoid the six-month threshold mandated by IRPA and thus attempting to avoid the risk 

of deportation. (8)  

At the sentencing hearing the judge did focus on the usual sentencing principles 

of denunciation and deterrence. The judge also recognized Mr. Yare’s previous criminal record 

where Mr. Yare had previously had custodial sentences of 179 days for assault with a weapon 

and 90 days for assaulting a police officer in 2016. (9) The ultimate factor for the sentencing 

judge was the accused’s risk of deportation, if a sentence was imposed that was six months or 

greater. (10) In deciding what the actual sentence should be the judge stated that the accused 

“ought to be jailed for about a year for these charges”, but instead the judge imposed a sentence 

of incarceration under the six-month threshold. (11)  

The sentencing judge explained his decision when he stated: The reason why you are 
staying in jail is because these charges merit you to stay in jail, even though you have 
been in jail for a long time; however, when the math is done with respect to your 
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sentence, it is less than six months. I am not inclined to subject you to deportation 
hearings, but you need to know how lucky you are. (12)  
 
The matter was brought to the Manitoba Court of Appeal because the Crown submitted 

that the sentencing judge erred in the assessment of all the relevant factors. The Crown applied 

for this appeal under the basis that undue weight was placed upon collateral immigration 

consequences and was not a proportionate sentence to the gravity of the offence or the moral 

culpability of Mr. Yare. (13) This matter did not proceed to trial, the accused plead guilty. That 

means that the accused took responsibility for his actions and did not dispute the charges at trial. 

Therefore, it was the judge that listened to sentencing submissions from the Crown and defence 

lawyers, and the judge ultimately decided what sentence they thought would be fit and 

appropriate.  

 A sentencing judge’s decision is entitled to a high degree of deference, which means 

appeal courts can only disagree with the decision if there was an error in principle that impacted 

the sentence in a material way or the sentence is demonstrably unfit. (14) The risk of deportation, 

or immigration consequences for an accused are relevant factors for the judge to consider. (15) 

The collateral consequences of a sentence are said to be “any consequences for the impact of the 

sentence on the particular offender. They may be considered in sentencing as personal 

circumstances of the offender”. (16) The Manitoba Court of Appeal stated that the focus on 

sentencing must be the fundamental principle of sentencing, which is proportionality. (17)  

Justice Wagner in Pham stated:  

Therefore, collateral consequences related to immigration may be relevant in tailoring the 
sentence, but their significance depends on and has to be determined in accordance with 
the facts of the particular case.  
The general rule continues to be that a sentence must be fit having regard to the particular 
crime and the particular offender. In other words, a sentencing judge may exercise his or 
her discretion to take collateral immigration consequences into account, provided that the 
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sentence that is ultimately imposed is proportionate to the gravity of the offence and the 
degree of responsibility of the offender.  
The flexibility of our sentencing process should not be misused by imposing 
inappropriate and artificial sentences in order to avoid collateral consequences which 
may flow from a statutory scheme or from other legislation, thus circumventing 
Parliament’s will. (18)  
 
Clearly collateral consequences will have an effect on the sentence imposed, but it cannot 

be the only factor taken into consideration. Ultimately, the Manitoba Court of Appeal decided 

that the sentencing judge imposed an artificial sentence to counteract Parliament’s will of 

triggering deportation consequences. (19) In deciding that the sentence was not appropriate the 

Appeal court gave a total sentence of 13 months and 10 days’ incarceration. (20)  

In these circumstances the accused is now subject to deportation, with no right to appeal 

his inadmissibility. The Manitoba Court of Appeal clearly stated that creative sentencing to avoid 

being deemed criminally inadmissible and the avoidance of the deportation consequences will 

not be allowed. Although the risk of deportation will be considered as a collateral consequence 

of sentencing, it cannot be the determining factor of sentencing. Instead, one’s immigration 

status is only one of the many factors that becomes a sentencing consideration. IRPA continues 

to be amended and transformed historically in ways that change the considerations of 

individual’s clients who are not Canadian citizens.  
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