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  Unknown Third Party Suspects and Mark Grant 

Recently, it was announced that Mr. Mark Grant would be suing the Crown and the 
Winnipeg Police for wrongful conviction in the death of 13-year-old Candace Derksen.i This was a 
notorious cold case in Winnipeg, the murder having taken place nearly 23 years before Mr. Grant’s 
conviction in 2007. Candace had gone missing while walking home from school on November 30, 
1984 and sadly, her body was found nearly seven weeks later in a brickyard storage shed.ii She was 
found hogtied and frozen and had died due to hypothermia.iii In 2007, Mr. Grant was arrested and 
charged with first-degree murder based on newly obtained DNA testing that matched hairs on the 

victim’s body and further matched a DNA sample that was found on the twine that bound her 
hands and feet.iv 

Mr. Grant went to trial in 2011 and the outcome was primarily based on the newly identified 
DNA evidence.v The Crown expert alleged that the probability that a randomly selected and 
unrelated person other than Mr. Grant was a contributor to the mixed DNA profile from the twine, 
was one in 50 million.vi However, the defence expert concluded that the scientific approach by the 
Crown expert was deficient and therefore Mr. Grant should be excluded; unfortunately, the defence 
was unable to undertake their own testing because all of the samples had been used by the Crown.vii 
On February 18, 2011 a jury found Mr. Grant guilty of second-degree murder.viii 

 However, this would not be the end of the road for Mr. Grant. At trial, the judge had denied 
an application by Mr. Grant to “lead evidence of an unknown third-party suspect.”ix Third-party 
suspect defences are basically arguments that someone other than the accused may have had the 
opportunity to commit the offence; it is not “a defence” in the traditional sense, but more undercuts 
whether the Crown has met its burden of proof.x There are two categories of this defence: 

1. Known third party suspect; 
2. Unknown third party suspectxi  

 For known third party suspect defences, the defence can make an application to admit 
evidence “to attack the character of another person for the purpose of suggesting that this person 
was the true offender.”xii To do this, the defendant must demonstrate that there is a sufficient 
connection between the known third party and the crime.xiii In other words, there must be some 
evidence of opportunity to show that the third party could have committed the crime. 
Without this, the evidence will not be admissible.xiv 

 However, in this case, Mr. Grant had not alleged there was a “known third party suspect” Mr. 
Grant was alleging that there had been an “unknown third-party suspect.” Upon appeal it was 
revealed that there had been an incident with another young girl about nine months after Candace 
was killed and when Mr. Grant was incarcerated for a different offence. On September 6, 1985 a 
young girl referred to as P.W. had been abducted similarly to Candance.xv Fortunately, she was 
found alive by a passerby with her hands and feet tied in an empty railway boxcar.xvi There were 
similarities between the two cases including, where P.W. was found (it was 3 kilometres from where 
Candace was found), the use of the same knots to bind the young girls and finding Wrigley’s blue 
gum wrappers at both scenes.xvii No one was ever arrested for the incident with P.W.xviii 
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 The MBCA overturned the decision of the trial judge and granted a new trial.xix This decision 
was affirmed by the Supreme Court of Canada in 2013.xx 

 One aspect of the review by the SCC looked at how the trial judge applied the “known third 
party suspect defence” to a case where it was an “unknown third-party suspect.” To begin, the SCC 
reviewed the general principles on admitting evidence reflecting back on the leading R v Seaboyer 
where former Chief Justice McLachlan explained the following:  

“… Canadian courts, like courts in most common law jurisdictions, have been 
extremely cautious in restricting the power of the accused to call evidence in his or 
her defence, a reluctance founded in the fundamental tenet of our judicial system that an 
innocent person must not be convicted. It follows from this that the prejudice must 
substantially outweigh the value of the evidence before a judge can exclude evidence relevant 
to a defence allowed by law.”xxi [Emphasis added] 

 The SCC determined that the trial judge misapplied the test by using factors for the “known 
third-party suspect’ test (i.e. the evidence must show a “sufficient connection between the third 
party and the crime…” in their assessment of “unknown third-party suspect” test.xxii 

 The SCC concluded that for a “known third party suspect” test, the “sufficient connection” 
can be established by demonstrating that this third person had the motive, the means, or the propensity to commit 
the crime.xxiii However, in the case of “unknow third party suspects” these requirements place an un 
unrealistic burden on the defence because how could an accused know the motive, the mean or the 
propensity of an unknow third party in relation to a crime.xxiv Further, it is not possible to link evidence 
of the crime directly to the third party, since the suspect is not known.xxv 

 They conclude that the test for an “unknown third-party suspect” is to find a “sufficient 
connection” based on the similarities between the crime charged and another crime that the accused could not possibly 
have committed.xxvi Which, in this case, is the abduction of P.W. at the time the Mr. Grant was 
incarcerated. 

After the SCC decision the Crown preceded with a second trial where it was concluded that 
DNA evidence was seriously flawed.xxvii Mr. Grant was released later that day and the case is once 
again unsolved.xxviii 

The family of Candace Derksen have remained very involved in the case. You can find out 
more from the family on the blog they host here. They also advocated to have Candace House opened 
on Kennedy Street in Winnipeg which provides a space for victims and survivors of violence to seek 
support.xxix The have also provided an up-to-date synopsis of their story on their blog here.  

 

i https://www.cbc.ca/news/canada/manitoba/mark-grant-candace-derksen-murder-lawsuit-1.5324117. 
ii Ibid. 
iii R v Grant, 2013 MBCA 95 at para 3 [Grant MBCA]. 
iv Ibid at para 4.  
v  https://www.cbc.ca/news/canada/manitoba/candace-derksen-timeline-1.3937831 
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vi Grant MBCA supra note iii at para 5. 
vii Ibid. 
viii  https://www.cbc.ca/news/canada/manitoba/candace-derksen-timeline-1.3937831 
ix Grant MBCA supra note iii at para 9. 
x Bruce A MacFarlane, Robert J Frater, Croft Michaelson, Drug Offences in Canada, 4th ed (Canada Law Book, 
2015) at 32A:20. 
xi CED 4th (online), Evidence, “Evidence: Character Evidence: Criminal Proceedings: Character of Third-Party 
Suspect” (X.2.(d)) at §570-§571.  
xii Ibid. 
xiii Ibid. 
xiv Ibid. 
xv https://www.cbc.ca/news/canada/manitoba/candace-derksen-timeline-1.3937831. 
xvi Grant MBCA supra note iii at para 47. 
xvii Ibid. 
xviii https://www.cbc.ca/news/canada/manitoba/mark-edward-grant-retrial-1.3934871. 
xix Grant MBCA supra note iii at paras 78, 96. 
xx R v Grant, 2015 SCC 9 at para 8 [Grant SCC]. 
xxi R v Seaboyer, [1991] 2 SCR 577 at para 48, 66 CCC (3d) 321. 
xxii Grant SCC supra note xx at para 26. 
xxiii Grant SCC supra note xx at para 24. 
xxiv Grant SCC supra note xx at para 26. 
xxv CED 4th (online), Evidence, “Evidence: Character Evidence: Criminal Proceedings: Character of Third-Party 
Suspect” (X.2.(d)) at §571. 
xxvi Grant SCC supra note xx at para 27. 
xxvii https://globalnews.ca/news/3810374/candace-derksen-murder-retrial-mark-grant/. 
xxviii https://www.cbc.ca/news/canada/manitoba/candace-derksen-timeline-1.3937831.	
xxix	https://www.candacehouse.ca/why	


