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A HORSE GALLOPS DOWN A STREET … 
Policing and the Resilience of the Common Law 

 
John Burchill, JD LLM, 
 
On October 25, 2018, the Supreme Court granted leave to appeal Fleming v. Ontario, 2018 ONCA 
160.  
 
The decision in Fleming should clarify the common law duties of the police to prevent an 
apprehended breach of the peace left undecided when leave to appeal the decision in Brown v. 
Durham Regional Police (1999), 106 CCC (3d) 302 (Ont CA) was discontinued on October 4, 2000. 
 
At issue in Fleming was the lawfulness of the arrest of Randolph (Randy) Fleming for carrying a 
Canadian flag towards a protest that was seen as likely to provoke others to violence based on the 
police knowledge of historical frictions in the Caledonia area. 
 
On May 24, 2009, Fleming attended an event held by protestors opposed to the occupation of 
Douglas Creek Estates (DCE) in Caledonia. Fleming had a Canadian flag with him and began 
walking north on Argyle Street. He was approached by members of the Ontario Provincial Police 
(OPP) who ordered him to stop. Fleming ignored the order and left the roadway, continuing to walk 
onto the DCE, where occupiers at DCE were becoming upset. 
 
Fleming was told that he was under arrest to prevent a breach of the peace in accordance with OPP 
policy and was instructed to drop the flag as the flag pole was viewed as a potential weapon. A 
struggle ensued and Fleming was eventually handcuffed, but not before suffering an injury to his left 
elbow. 
 
In a subsequent suit for false arrest, wrongful imprisonment and breach of his Charter rights, 
Fleming was awarded damages totalling $107,986.97. The OPP appealed and a majority of the 
Ontario Court of Appeal held that while there is, in normal circumstances, a right to participate in 
political action and walk along a public street carrying a Canadian flag, there is no right to engage in 
these activities if such actions would likely lead to a breach of the peace.  
 
The minority held the arrest was not lawful and that the majority’s decision “understates the 
importance of both the common law liberty to proceed unimpeded along a public highway and the 
right to engage in political protest – the heart and soul of freedom of expression in a democracy. At 
the same time, it overstates the scope of the police power to arrest someone to avoid a possible 
breach of the peace – a breach that may never occur, and a breach that, if it were to occur, would be 
caused by the unlawful actions of others. The police power to arrest for a possible breach of the 
peace is an extraordinary power. Its exercise cannot easily be justified, according to the case law of 
this court, which is based on the Waterfield test”. 
 
For the majority, the enforcement of a “buffer zone” by the OPP between the different groups was 
entirely legitimate for the purpose for carrying out their duties in order to avoid a breach of the 
peace. Relying on its previous decision in Brown, a majority of the Court held that the arrest was 
justified. There was long history of problems in the Caledonia area that were well-known to the 
OPP, including a long history of violent confrontations over Indigenous land claims. With his 
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knowledge the OPP had reasonable grounds to apprehend a breach of the peace, including a risk of 
harm to Fleming himself that justified their decision to arrest.  
 
The decision in Brown, cited by both sides, involved the repeated roadside checks (detentions) 
involving ‘colour’ wearing members of the Paradise Riders Motorcycle Club by the Durham 
Regional Police Service. Members of the Motorcycle Club sought an injunction and declaration that 
the police conduct was unlawful. 
 
While the stops were upheld pursuant to the Highway Traffic Act, the Court of Appeal per Doherty, 
J. rejected police submissions that stops could also be supported by the common law. That is, 
notwithstanding the police knowledge and background of the members of the Paradise Riders 
Motorcycle Club, that the detentions were not a proper exercise of their ancillary powers to prevent 
a breach of the peace. 
 
While Doherty canvassed the history of, and police duties to prevent a breach of the peace, he did 
not consider the English Court of Appeal decision in Humphries v. Connor, (1864) 17 CLR 1 (CA) 
which held, 150 years earlier, that at common law a police officer may interfere in some limited way 
with an innocent person for the preservation of order. That case also involved the arrest of a 
protestor for wearing an orange lily (party emblem), an action “calculated and tending to provoke animosity 
between different classes of Her Majesty’s subjects”. Arguably the “party emblem” of the Paradise Riders 
Motorcycle Club identifying themselves as an ‘outlaw’ motorcycle gang may have caused such a 
concern for a breach of the peace.  
 
In support of this conclusion in Humphries, O’Brien J. considered a number of earlier cases dating 
back to 1832 that upheld the actions of the police to stop a person, even where the underlying 
activity might be lawful. Hayes J., while concurring with O’Brien, added that a constable by his very 
appointment is charged with the solemn duty of seeing that the peace is preserved.  He continued 
that while the law had not ventured to lay down with precise measures all the facts which call for a 
constable’s interference, “he is not only at liberty, but is bound, to see that the peace is preserved and that he is to 
do everything that is necessary for that purpose”.  
 
The decision in Humphries was considered during argument by the Court of Appeal in Piddington v. 
Bates, [1960] 3 All ER 660 (CA), where the accused was arrested for trying to join a picket line of 
striking printers. A police officer, deciding that there should be no more than two pickets at each 
location, would not allow him to join believing that a breach of the peace was a real possibility if he 
did so. The defendant pushed past and the officer arrested him for obstructing a constable in the 
execution of his duty. There was no disorder, and no violence was threatened or offered by any of 
the people present, however the conviction was upheld where the officer anticipated that without 
his taking preventative action, “a real danger” and “a real possibility” of a breach of the peace would 
occur. 
 
While Piddington was decided three years before the Court of Appeal’s seminal decision in R. v. 
Waterfield, [1963] 3 WLR 946 (CA), it is not mentioned by the Court in that decision notwithstanding 
that both Parker, CJ and Ashworth, J. were on both appellate panels and would have been well 
aware of their own previous ruling just three years earlier. 
 
Nevertheless, Waterfield has become the foundation upon which the Supreme Court of Canada has 
examined the common law power and duties of the police. The police are not merely volunteers or 



	

	 3	

on-lookers bound by social obligations to protect the life, limb and property of the public; they also 
have legal obligations “subject to all the duties and responsibilities belonging to Constables”. That is, 
when justifying any interference with a person’s liberty interests a police officer’s actions must be 
assessed in light of a number of factors, including: 
 

1. The duty being performed; 
2. The extent to which some interference with individual liberty is necessitated in order to 

perform that duty;  
3. The importance of the performance of that duty to the public good;  
4. The liberty interfered with; and  
5. The nature and extent of the interference. 

 
The framework is very similar to the test formulated by Justice Dickson in R v Oakes, 1986] 1 SCR 
103, to determine if a law or activity, while violating the Charter, can still demonstrably justified in a 
free and democratic society under section 1. 
 
Furthermore, in R. v. Vincent (1839), 173 ER 754, it was held that where there is a reasonable belief 
of “rational and firm men” that a meeting is “likely to produce danger to the tranquillity and peace of the 
neighbourhood”, an officer is bound to disperse it, and not wait until an actual offence occurs. 
Considerations in assessing the reasonableness of such belief included the time, place and actions of 
those in attendance.  
 
The Ontario Court of Appeal considered Vincent in R. v. Patterson (1930), 55 CCC 218, for the 
proposition that a perfectly lawful gathering could lead a police officer to apprehend a breach of the 
peace. While the police in Patterson had no intentions of arresting the leaders and merely requested 
they remain outside a designated area, bounded by four streets which they named, fearing the public 
peace would otherwise be disturbed, the leaders were arrested when they ignored the request and 
continued their parade. While no physical violence resulted, the leaders were subsequently charged. 
The concern was not whether any violence ensued, but whether the direction of the police – who 
reasonably believed a breach of the peace was likely – was a lawful one.  
 
Although the charges laid against Patterson were for unlawful assembly, his actions were no 
different than those in R. v. Knowlton, [1974] SCR 443, where Mr. Knowlton was arrested for 
ignoring a police barricade near the front of a hotel where Soviet Premier Kosygin was to make a 
short stop in Edmonton. Fearing a recurrence of an earlier incident in Ottawa, the Edmonton police 
created a security zone around the hotel and only those individuals authorized by police were 
allowed to enter. Mr. Knowlton, refusing to take heed of the police warnings, pushed his way 
between two constables and was arrested for obstruction.  
 
As the police were not enforcing any law at the time Mr. Knowlton argued he could not be guilty of 
obstructing them in their duties. The Supreme Court disagreed. While accepting that the police had 
interfered with the liberty of the appellant including his undoubted legal right to circulate freely on a 
public street, the Court upheld the police action pursuant to a constable’s common law duty to 
preserve the peace and prevent crime. 
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In light of the earlier assault on the Soviet Premier, the Court thought it reasonable for the police to 
seek to guard against any further disturbance. As Fauteux J. explained for a unanimous Court, the 
conduct of the police clearly fell within the general scope of the duties imposed upon them.  
 
The only case cited by Fauteux J. was Waterfield. However, he could have easily applied all the cases 
considered by the Court in Waterfield, including Humphries; or he could have applied all the cases 
cited by the Ontario Court of Appeal in Patterson, including Vincent – that the police have a duty to 
interfere with a person’s liberty where they reasonably apprehend an offence will occur. However, 
Waterfield was sufficient, although it was far from the only authority for the same proposition. 
Indeed, the minority decision in Fleming appears to proceed on the basis that the foundation for 
breach of the peace in Ontario is Brown, but never considers cases such as Patterson decided 70 years 
before that.  
 
Nevertheless, while some academics have been critical of legislators being silent on police powers 
and duties, and even gone so far as accusing the Supreme Court of filling the gap by inventing police 
powers by relying on the sole decision of the English Court of Appeal in Waterfield, a simple analysis 
of that case shows that the powers and duties of the police have been crafted over hundreds of years 
by the Courts to include a duty to prevent crimes before they occur.  
 
However, I would argue that the legislatures have not remained silent and, at the very least, have 
given their tacit approval for the common law rules to be developed by the Courts. As noted by 
Professor Mark Carter, “if our elected representatives are satisfied with certain common law rules, then there is no 
reason for them to enshrine or alter them in statute. If there is any currency left in Edward Coke’s view that the 
common law represents ‘that which hath been refined and perfected by all the wisest men in former succession of ages,’ 
legislators may be acting prudently by leaving it as unaltered as possible.”   
 
Support for this proposition can be found in the enactment or re-enactment of most policing 
statutes in Canada that include or maintain all the powers and duties of a constable “at common 
law”. For example, the Ontario Police Services Act, RSO. 1990, c P.15, s 42(1) and 42(3), states that “the 
duties of a police officer include (a) preserving the peace” and that “a police officer has the powers and duties ascribed 
to a constable at common law”. This is to be distinguished from their other duties to prevent crimes and 
offences, apprehend offenders, maintain law and order, execute warrants, or to assist victims, which 
are all separately enumerated. In fact, many police duties are totally divorced from the detection, 
investigation, or acquisition of evidence relating to the violation of a criminal statute.  
 
As I noted in my paper “A Horse Gallops Down the Street: Policing and the Resilience of the Common Law” 
appearing this month in Underneath the Golden Boy, Manitoba Law Journal 41(1), pages 161-209, 
we live in a society where some of our individual welfare must, in cases of necessity, yield to that of 
the community. We do not expect police officers to sit in the station waiting for those who commit 
offences to walk in and confess. We expect them to be out in the community and, when suspicious 
events occur, to make inquiries.  
 
The legislators of this country have said the police are responsible for “preserving the peace” and to 
do that they have “all powers and duties ascribed to a constable at common law”. A police officer’s 
duties are many and varied and would be too difficult to define. As Ashworth J pointed out in 
Waterfield it is too difficult to reduce within specific limits the general terms of a police officer’s 
duties. This problem was further highlighted by Cosgrove J in Innes v. Weate (1984) 12 A Crim R 45: 
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There are two difficulties in this concept of duty. One is that it cannot be stated in 
other than general terms – the range of circumstances in which the duty to act may 
arise is too wide, too various, and too difficult to anticipate for the compilation of an 
exhaustive list. The other is that the existence and nature of the duty often depends 
upon a reasonable assessment by the constable of any given situation. That 
assessment may be examined in the courts and held to be right or wrong. These 
difficulties cannot be overcome. It is important that a constable should have a wide 
discretion to act swiftly and decisively … 

 
The thread running through my paper is that the police have statutory duties, which include those of 
a constable at common law. Those duties are wide and varied and not easily complied into an 
exhaustive list. Often those duties are totally divorced from the detection, investigation, or 
acquisition of evidence relating to the violation of a criminal statute. They may include attending to 
noisy parties, dousing a fire or stopping a water tap that is overflowing. It may be to check on 
property that has been vandalized, the wellbeing an elderly resident who is reported missing, or to 
pull down a galloping horse to prevent an accident from occurring. 
 
Hopefully the Supreme Court considers all these issues when rendering its decision in Fleming as the 
public expects police officers to not only render first aid, combat actual hazards and prevent 
potential hazards from occurring, but also to stop fights and to prevent the commission of crime – 
to keep the peace and prevent that which might cause serious injury to someone or even to many 
people or to property. It is important that they should have a wide discretion to act swiftly and 
decisively without having to sit back and see if the unlawful actions they believe might occur do. By 
then it may be far too late to do anything.  


