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The Forgotten Ones: How the ICC has Failed Victims of Sexual and Gender-
Based Crimes 

 
By Christine Williams 

 
The International Criminal Court (ICC) has been praised as a “victim’s court” by 

many in the international legal community. This assertion is largely based upon the 

fact that one of the main differences between the ICC and its ad hoc predecessor 

tribunals is the Court’s insistence on justice for victims. Unlike the International 

Criminal Tribunal for the Former Yugoslavia (ICTY) or Rwanda (ICTR), considerable 

attention has been given to victims within the ICC’s authorizing legislation. The Rome 

Statute explicitly identifies the need for victim recognition, inclusion and restitution. At 

the ICTY and ICTR, besides their usefulness as witnesses, victims were an 

afterthought at best. As a result of the past failures to adequately assist victims, the 

creators of the Rome Statute were diligent in ensuring that victims would be effectively 

served by the Court. However, despite this elevated awareness for victims’ justice, the 

ICC has completely failed to provide any meaningful justice to one of the most 

vulnerable and underserved sectors: victims of gender-based and sexual crimes. While 

the office of the Prosecution has laid over twenty charges for sexual and gender-based 

crimes and has found evidence of sexual and gender-based violence (SGBV) in over 

70% of their cases, not a single individual has ever been convicted at the ICC for 

crimes of this nature. As a result, few victims of SGBV have received any form of 

justice at the ICC. 

The ICC and its structures provide a rather comprehensive attempt to protect 

and support victims of heinous international crimes. The Court’s endeavour in this 

regard is threefold: including victims in the investigation process, having victims 

present during the trials, and reparation for victims. Before an accused appears in 

front of the ICC judges, an investigation into their alleged crimes will occur. This 

stage of the investigation generally commences with a ‘fact-finding mission’ which is 
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crucial for gathering the necessary evidence to establish a conviction in court. The 

purpose of these missions is to gather testimonial evidence and to develop a factual 

account of the grave human rights violations which have occurred. It is during this 

process where victims who have suffered at the hands of the accused will first interact 

with members and representatives of the ICC prosecution. 

Pursuant to article 68(3) of the Rome Statute, the ICC is emboldened with 

permitting the participation of victims during proceedings “where the personal 

interests of the victims are affected.” This article of the Statute also outlines how 

victims ought to be protected during their participation in court proceedings. The 

Statute requires that the Court take “appropriate measures to protect the safety, 

physical and psychological well-being, dignity and privacy of victims and witnesses.” 

Moreover, article 68 permits aspects of the proceedings to be conducted via camera or 

by other special means in order to protect victims from the potential trauma of in-

court proceedings. 

Reparations for victims from the ICC will enter through the Trust Fund for 

Victims.  Though technically separate from the ICC, the Trust Fund for Victims, as 

mandated by the Rome Statute, acts as a link between the ICC’s reparation orders and 

the implementation of those orders. The Trust Fund dispenses reparations to victims 

seized from the accused themselves, as well as voluntary contributions from State 

Parties. Reparations for victims are not solely in the form of monetary compensation; 

reparations may also include the return of property, rehabilitation, medical support, 

victims' services centres, or symbolic measures such as apologies or memorials. This is 

significant because, unlike the aforementioned ad hoc tribunals, victims at the ICC are 

eligible to receive essential psychological rehabilitation. The ICC has expanded how 

reparations can manifest for victims of international crimes; this symbolizes the 

Court’s commitment to protecting and supporting victims beyond the scope of 

traditional compensation. These efforts embody the ICC’s goal of improving the 
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future lives of victims in order for them and their communities to begin healing in 

productive and meaningful ways. 

Despite the existence of victim’s rights rhetoric within the ICC mandate, there 

remains a substantial shortcoming between the Court’s goals and its actual effect on 

victims’ lives. This failing has been most pernicious for victims of SGBV. Victims of 

SGBV perpetrated by the most nefarious offenders have yet to realize any meaningful 

recognition for the atrocities they experienced. 

Before delving into how the ICC has failed victims of sexual and gender-based 

crimes, it is prudent to understand exactly how the Court asserts jurisdiction over 

such crimes. Sexual and gender-based crimes can include rape, sexual slavery, 

enforced prostitution, forced pregnancy, enforced sterilization or any other form of 

sexual violence. Such crimes fall under the subject-matter jurisdiction of the Court as 

war crimes and crimes against humanity pursuant to articles 7(1)(g), 8(2)(b)(xxii), and 

8(2)(e)(vi) of the Rome Statute. As all alleged crimes within the Court’s subject-matter 

jurisdiction, sexual and gender-based crimes must meet the gravity threshold by virtue 

of the crime’s scale, nature, manner and impact. In order to be considered a crime 

against humanity, the alleged crimes must be committed within the context of a 

“widespread and systemic attack directed against a civilian population” and in order 

for the alleged crime to be considered a war crime, the alleged crimes must have been 

committed within the context of an armed conflict in relation to the conflict. As has 

been illustrated, sexual and gender-based crimes are plainly within the ICC’s subject-

matter jurisdiction; therefore, victims have a right to seek justice at the Court. 

Beyond its official mandate found within the Rome Statute articles, the ICC has 

been brazen about its task to address crimes that predominantly affect women. In 

2014, the ICC released the Policy Paper on Sexual and Gender-Based Crimes which 

explicitly outlined its commitment to integrating a gender perspective and analysis into 

all of its work. In it, the ICC declared that the Court will address and diminish the 
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existence of gender-based crimes by “being innovative in the investigation and 

prosecution of these crimes, providing adequate training for staff, adopting a victim-

responsive approach in its work, and paying special attention to staff interaction with 

victims and witnesses, and their families and communities.” The Policy Paper 

acknowledges that sexual gender-based crimes are inherently different in nature than 

other crimes and thus they require specific means of addressing these issues during 

the investigative stage. Moreover, the Policy Paper pledges that the Prosecutor’s Office 

will enhance its efforts to collect evidence of sexual crimes in a manner that does not 

risk further harm to victims. This recognizes the reality that victims of sexual crimes 

often face additional social stigma, abuse and ostracization when they publicly speak 

out against their perpetrators. The Policy Paper symbolizes the Court’s commitment to 

victims of gender-based violence beyond the directive set forth in the Rome Statute. In 

light of the Policy Paper and aforementioned articles in the Rome Statute, any argument 

suggesting that the ICC ought not concern itself with victims of gender-based 

violence fails. 

The lived experiences of those most affected by sexual and gender-based 

crimes suggests that the ICC has yet to make any meaningful difference in the lives of 

victims of sexual and gender-based violence. The research establishes that, despite 

what the ICC claims it does for victims, the Court has failed victims of sexual violence 

at every stage of the process. Policies, mandates and public statements are admirable, 

but what use are they if those who could be most impacted have yet to experience any 

substantial benefit? A promise without more is just as ineffective.  

The lack of adequate protection and support for victims of GBSV stems from 

the same place all sexist legal inequalities emanate: the social assumption that issues 

predominantly affecting women are innately less important. It was not until recently 

that the international community has recognized rape as a purposeful weapon of war 

rather than simply collateral damage. It was formerly accepted within international 
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legal narratives that violence against women was simply a by-product of war; such 

instances being classified as an “opportunistic and lust-driven crime committed by 

errant soldiers, or the inevitable result of the chaotic context of war, and thus of 

secondary importance to other crimes.” Inherent in this assertion is that women are 

less valuable in society, thus their trauma need not be fully addressed. The framework 

surrounding the reality of rape as a weapon, rather than a side effect, of war only 

emerged after relentless campaigning from women’s advocacy groups in the 20th 

century following the Tokyo and Nuremburg trials. It was these same advocates who 

ensured that sexual and gender-based crimes would be formally protected in the Rome 

Statute. However, despite how far international criminal legalese has come, the ICC 

has yet to invoke a single conviction for crimes of sexual violence.  

Sexual violence is notoriously difficult to investigate due to the social stigmas 

surrounding the nature of such crimes in many conflict zones. Due to the private 

characteristics of sexual and gender-based crimes, women rarely report instances of 

sexual abuse for fear of social ostracization. A U.N. Women representative found that 

“rape is one of the most underreported war crimes that there are. Women, if they 

survive the attack, rarely tell anyone else. We only hear of the most brutal incidences 

or the public ones that the whole community sees.” Due to these false social 

conjectures, encouraging victims to report sexual violence to ICC investigative staff is 

much more complex in practice than in theory. 

Although ICC fact-finding missions are mandated to take extra precautions 

when connecting with victims of sexual violence, most missions simply do not have 

the time nor the resources necessary to create safe and approachable environments 

which enable victims to comfortably share their stories. Unlike U.N. human rights 

fact-finding missions, criminal fact-finding missions focus on individual responsibility 

of an accused or group of accused, rather than on establishing and analysing 

information on state human rights violations. With criminal liability of the individual 
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as the primary focus, fact-finding missions cannot afford to disperse immense 

resources to ensure that victims receive the needed time and space to adequately tell 

their stories. The reality is that, although it may be something the Court strives for, 

victim support is simply not the ICC’s priority. With victim’s safety as an afterthought 

from the beginning, and the fact that victims of sexual assault are reluctant to tell their 

stories, it is not difficult to see that there lacks any truly meaningful effort to include 

victims of sexual violence in the investigative process. 

Victims want to participate in actions against their perpetrators not only to seek 

justice against the accused, but also to reap compensation for the harms suffered. 

Once a crime has been committed, and the perpetrator of that crime has been found 

guilty, victims expect that their anguish will be remunerated by the Court. The process 

for victim’s reparation is difficult to decipher for any victim at the ICC but mapping 

this process for victims of sexual and gender-based crimes is even less coherent. 

When victims do receive reparations following a conviction, it is clear that victims of 

sexual and gender-based-crimes do not receive adequate reparations because they 

were never sanctioned as victims in the first place. 

Victim’s reparation is an area of concern for all victim participants at the ICC. 

Plainly put, the resources available from the ICC do not meet the expectations of 

victims. Not only does the Trust Fund for Victims have a very limited budget to cover 

all the cases, victims will only be compensated if the trial leads to a conviction. This 

means that hundreds if not thousands of victims who have participated in 

proceedings against their perpetrators will never receive the reparations for which the 

ICC so proudly boasts as proof of their commitment to victims. In fact, only four out 

of the twenty-seven trials at the ICC have made it to the reparations stage. In Lubanga, 

the Court awarded individual and collective reparations in the form of $10 million 

USD between 425 victims and three community programmes designed to reduce 

discrimination towards child soldiers. Following that decision, there was an outcry 
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against the Court for excluding a significant number of victims who participated in 

the proceedings, and most egregiously, victims of the sexual abuse perpetrator by 

Lubanga and his rebels were not even acknowledged. In Katanga, in addition to 

collective reparations consisting of long-term community projects, only 297 victims 

were awarded reparations to the tune of $250 USD each. Katanga had previously been 

acquitted of rape and sexual slavery, which left victims of those alleged crimes who 

had participated in the earlier court proceedings “disappointed, dissatisfied and even 

betrayed by the ICC Prosecution.” In Bemba, the accused had been convicted of 

sexual crimes by the Trial-Chambers but ultimately acquitted by the Appeals 

Chamber. No reparations were ordered by the Court because as previously noted, 

victims cannot be compensated for crimes which do not lead to a conviction. In its 

Final Decision on the Reparations Proceedings, the Trial Chambers III acknowledged victims 

of sexual and gender-based crimes and noted that it is within the Trust Fund’s 

mandate to provide further assistance to victims and their communities. Keep in mind 

that the number of victims who have received compensation only represent a small 

percent of the victims who were negatively affected by perpetrators; a large number of 

those being victims of sexual and gender-based crimes. 

In her article titled “The Gender Injustice Cascade”, Louise Chappell analyzed 

how the ICC’s reparation system has failed victims of sexual and gender-based crimes. 

She argues that many of the decisions that have arose from the cases presented at the 

ICC have “served to maintain the gender status quo of international law.” She 

believes that the lack of reparations for victims of SGBV is the symptom, not the 

cause, of their discrimination at the ICC. Chappell agrees with the argument 

articulated earlier in this paper that injustice for victims of gender-based crimes stem 

from the social assumption that the crimes most commonly committed against 

women are merely collateral damage to the larger conflict which are “grave enough to 

warrant repair.” Moreover, she argues that women in general have been historically 
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left out of the reparations process and their rights are not being articulated by 

adjudicators, advocates or other victims. Essentially, Chappell’s argument rests in the 

notion that the injustices faced by women and girls during the entire trial procedure 

have resulted in the limited number of victims of gender-based crimes who have 

received reparations. 

Despite the ICC’s abhorrent record of neglecting victims of sexual and gender-

based crimes, there are a number of ways the situation can improve moving forward. 

As with any structure under the ICC umbrella, there are significant issues but there is 

room for improvement. The purpose of this post was not to denounce or reprimand 

the ICC, but rather to analyze what has not worked in hopes that solutions can be 

found. The ICC has made advantageous steps towards holding perpetrators of 

atrocious crimes accountable on the world stage. The valuable work conducted by the 

ICC and the Prosecution’s office has been beneficial, and that work should not be 

undermined by critiques calling for the ICC’s deconstruction. What ought to be done 

with an imperfect system is not dismemberment, but rather amelioration. However, a 

system that prides itself on assisting victims of sexual and gender-based crimes but in 

practice does not, is a system in denial of its own deficiencies. This cannot continue. 


