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 Unpacking Morrison – Is Narrowing Mens Rea Appropriate? 

By Brayden McDonald 

This blog examines the recent Supreme Court decision R v Morrison, 2019 SCC 

15 [Morrison]. This case came to my attention during a conversation with a fellow law 

student. Morrison is a child luring case in which the accused was captured by a police 

sting operation targeting individuals who seek to sexually exploit children and youth 

online. At both trial and appeal levels the accused was convicted. The Supreme Court 

overturned the convictions entered by the lower courts, though the majority chose to 

send it back for re-trial rather than entering an acquittal. In the remainder of this blog, 

I focus on the reasons of the majority regarding the constitutional challenges raised to 

s 172.1(3) and (4) of the Criminal Code. After summarising the facts and the 

judgements below, I argue that, while the majority provides a well reasoned and 

appropriate interpretation of the law in regard to these subsections, this interpretation 

gives rise to a peculiar situation whereby the effective mens rea of the offence is 

narrowed. I then propose a possible solution to this issue that the Court might have 

imposed, though it is acknowledged that this issue may best be resolved by parliament 

through legislative amendment.  

 In early 2013, the accused, Douglas Morrison, posted an ad in the casual 

connections section of Craigslist titled: “Daddy looking for his little girl – m4w – 45 

(Brampton)”. A police officer posing as a 14-year-old girl named Mia responded to 

the ad, and continued to exchange messages with Morrison from early February until 
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mid May. The officer specified that Mia was 14 years old in the initial response to 

Morrison’s ad, a fact which was reiterated repeatedly thereafter. The officer used 

language and spelling reflective of Mia’s age, and referred to her school activities, 

family and age-appropriate pass-times and interests. Messages were also sent by Mia 

before and after school hours on weekdays.1 

 Morrison’s contributions to the conversations rapidly became sexual in nature. 

He asked about sex acts, invited Mia to watch pornography and engage in sexually 

touching herself, and even went so far as to suggest that she should skip school so 

that he could pick her up and engage in sexual activities with her. He also asked for a 

picture of Mia. On May 23, 2013, Morrison was arrested and charged with child luring 

contrary to s 172.1(1)(b) of the Criminal Code.2 The relevant sections of the Criminal 

Code for the present blog read as follows: 

172.1 (1) Every person commits an offence who, by a means of 
telecommunication, communicates with 

… 

(b) a person who is, or who the accused believes is, under the age of 
16 years, for the purpose of facilitating the commission of an offence 
under section 151 or 152, subsection 160(3) or 173(2) or section 271, 
272, 273 or 280 with respect to that person; or 

…  

Presumption re age 

                                                             
1 R v Morrison, 2019 SCC 15 at para 17-20 [Morrison]. 
2 Ibid at para 19, 21-22. 
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(3) Evidence that the person referred to in paragraph (1)(a), (b) or (c) was 
represented to the accused as being under the age of eighteen years, sixteen 
years or fourteen years, as the case may be, is, in the absence of evidence to 
the contrary, proof that the accused believed that the person was under 
that age. 

No defence 

(4) It is not a defence to a charge under paragraph (1)(a), (b) or (c) that the 
accused believed that the person referred to in that paragraph was at least 
eighteen years of age, sixteen years or fourteen years of age, as the case may 
be, unless the accused took reasonable steps to ascertain the age of the 
person.3 

 At trial, Morrison challenged the combined operation of subsections (3) and 

(4), claiming that they violated his rights under s 11(d) and 7 of the Charter. The trial 

judge accepted Morrison’s challenge of ss (3) on the basis that the presumption it 

imposed was not inexorably connected to an essential element of the offence, and 

declared the provision to be of no force and effect. However, he rejected Morrison’s 

constitutional claim regarding ss (4), finding that the provision merely imposed a 

tactical burden.4 On balance, the trial judge found that while Morrison had raised a 

reasonable doubt that he had believed Mia to be underage, ss (4) provides a second 

avenue for conviction where an accused fails to take reasonable steps to ascertain the 

victim’s age. Morrison was found guilty under this second avenue.5 The Court of 

Appeal upheld the decisions of the trial judge on all issues.6 

                                                             
3 Criminal Code, RSC 1985, c C-46, s 172.1. 
4 Morrison, supra note 1 at para 25-27. 
5 Ibid at para 30. 
6 Ibid at para 33. 
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 Thus, the following issues came before the Supreme Court (there were further 

issues considered as well, however these are beyond the scope of this post): 

 1) Does the presumption under s. 172.1(3) of the Code violate s. 11(d) of the 

Charter?  

 2) Does the reasonable steps requirement under s. 172.1(4) of the Code violate 

s. 7 of the  Charter? 

 On the first issue, there was agreement with the courts below that s 172.1(3) 

violates the presumption of innocence, and cannot be saved under s 1 of the Charter. 

Admittedly, I had difficulty with this at first. Intuitively, it just does not seem credible 

that an individual would continue chatting online with another, especially in a sexual 

manner, after the other person has indicated that they are under age. Intuitively and 

practically, I think that most people would take the view that such an individual 

possessed predatory intentions at that point. Thus, the presumption seems relatively 

inoffensive because the logic it imposes by statute coincides with a common-sense 

assessment of the situation. It certainly does not seem like the sort of violation that 

could not be justified under s 1. 

 The key to understanding the logic of the Court here is two-fold: first, the test 

for determining whether a legal presumption is violative of the right to be presumed 

innocent is very narrow; second, it’s the very intuitiveness of the perception of a guilty 

mind in such situations that renders a legal presumption unnecessary. Section 172.1(3) 

requires the trier of fact to presume that the accused believed the victim to be 
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underage, and belief that the victim is under age is an essential element of the child 

luring offence.7 Thus, the appropriate test for determining whether this presumption 

violates the right to be presumed innocent is to ask whether proof of the fact which 

triggers the statutory presumption leads inexorably to the existence of an essential 

element.8 In the present context: does proof that the victim was represented to the 

accused as being under age lead only to the conclusion that the accused believed the 

victim was under age? Under this test, if proof of the presumption-triggering fact can 

possibly lead to any other conclusion, however unlikely, then s 11(d) of the Charter is 

violated, as there is a risk of conviction despite reasonable doubt.9 Since it is possible 

that this representation could be made, but for whatever reason not believed, s 

172.1(3) violates the Charter on the view of the Court, especially as misrepresentation 

is commonplace online.10 

 As a result, s 1 of the Charter and the Oakes test were engaged. Here, the Court 

found that s 172.1(3) was not minimally impairing of s 11(d) of the Charter. 

Essentially, the Court’s point was that the presumption is unnecessary because 

without it the trier of fact can still infer that the accused believed the victim was 

underage based on the totality of the evidence.11 The Court’s reasoning here is 

supported by the fact that, as argued above, this inference is not only possible, but 

                                                             
7 Ibid at para 55. 
8 Ibid at para 52. 
9 Ibid at para 52-53. 
10 Ibid at para 57-60. 
11 Ibid at para 69-70. 
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seems obvious and intuitive. If individual A posts a sexual ad, and individual B 

responds saying that they are under age, then generally the only believable reason for 

A to carry on conversation is because A believes the age representation. Normal, law 

abiding Canadians would not continue to engage with B following a representation 

like that, at the very least not without demanding some form of verification that B is 

in fact an adult. The ease with which an inference of belief can be drawn in these 

types of situations means that imposing a legal presumption of belief is unnecessary. 

In the rare cases where a trier of fact cannot easily draw this inference, it follows that 

the presumption might lead to a false conviction.  

 Thus, even though on its face the Court’s decision regarding s 172.1(3) might 

seem to weaken the protections against child luring, practically this appears doubtful. 

Of course, as my classmate noted when I raised this argument in our discussion, 

perhaps the inference is not all that intuitive, since the trial judge in the present case 

found that Morrison had succeeded in raising a reasonable doubt regarding his belief 

that Mia was in fact underage. However, the Court addresses this, noting that the trial 

judge’s preliminary findings contradict his ultimate finding on reasonable doubt, and 

that his entire analysis was based on an incorrect view of the operation of the law. 

While the majority does not go so far as to say the trial judge erred, it is clear from the 

reasons that the Court believed this to be the case. Thus, they find a reason to order a 
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re-trial rather than an acquittal.12 While this does not necessarily allay the fear that 

future courts may err in a similar manner to the trial judge in the present case, this is 

always a risk. As long as humans remain a part of the legal system, there will remain a 

risk that they will make mistakes or exercise poor judgement. As a result, I would 

assert that such an argument cannot be advanced to justify a provision which is 

violative of such a fundamental Charter right. 

 The misapprehension of the operation of the law referred to by the Court 

stems from its Charter analysis of s 172.1(4). It is on this issue that the Court diverges 

from those below. Subsection (4) stipulates that an accused cannot assert as a defence 

that he/she believed the victim was not underage unless reasonable steps to ascertain 

age were taken. The courts below both found ss (4) to be constitutionally sound, with 

which the Court agreed. However, the courts below also understood it to be a second, 

independent avenue for conviction; in other words, if a representation was made that 

the victim was under age, then the Crown only need prove that reasonable steps to 

ascertain age were not taken in order to secure a conviction.13 The majority at the 

Supreme Court found that this ceased to be the case when the presumption under s 

172.1(3) ceased to apply. When there was a presumption of belief, the only possible 

way for the accused to avoid conviction (assuming the other essential elements were 

                                                             
12 Ibid at para 137-142. 
13 Ibid at para 9. 
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made out) was to advance the mistake of age defence. Without the presumption, the 

accused has other options.14  

 It is this phenomenon which inadvertently affects the mens rea of the child 

luring offence. Without the subsection (3) presumption in place, as the Court goes to 

some length to point out, recklessness is insufficient to ground a conviction.15 

However, when the subsection (3) presumption was in place, recklessness was 

captured by s 172.1. According to the Court, “Recklessness refers to the state of mind 

of a person who, ‘aware that there is danger that his conduct could bring about the 

result prohibited by the criminal law, nevertheless persists, despite the risk’ ”.16 This 

state of mind would be reflected by an accused who received a representation that the 

victim was underage, was uncertain as to whether he/she believed it, but continued on 

his/her course despite knowing that other individual could be under age. When ss (3) 

was in operation, this state of mind would have been captured by s 172.1, since belief 

flowed automatically from the representation, unless the taking of reasonable steps to 

ascertain age could be demonstrated. Under the new formulation, the Crown must 

prove that the accused held a full-fledged belief, beyond a reasonable doubt, and 

recklessness cannot act as a substitute for belief.17 Thus, the offence is inadvertently 

made less inclusive than it was in the form that parliament passed it. 

                                                             
14 Ibid at para 82. 
15 Ibid at para 83. 
16 Ibid at para 100. 
17 Ibid at para 101. 
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 The majority does not consider this; it merely states that s 172.1 in its present 

form, without ss (3), does not capture recklessness as a guilty state of mind. While this 

difference in viewpoint may seem trivial, its import lies in the range of remedies 

permitted. If the inclusion of recklessness as a basis for moral culpability in the 

original formulation of the offence is acknowledged, then the Court is able to 

preserve it through reading recklessness into ss (1). Without such acknowledgement, 

reading recklessness in amounts to judicial expansion of the scope of criminal liability, 

which is prohibited. Thus, by adopting the understanding of the child luring offence 

proposed above, the Court could have maintained the broader scope without 

offending this prohibition. 

 Capturing recklessness also seems more in keeping with parliament’s purpose 

of protecting children and pre-empting their sexual exploitation online. Someone who 

continues to pursue a sexual end with another despite awareness that the other could 

be under age is just as harmful as someone who does so believing that the other is 

under age. Both are morally culpable for the harm caused, though perhaps to differing 

extents. It is also sound interpretative principle to assume that parliament intends the 

effects of its legislation. Therefore, while I agree with the reasons of the majority, it is 

my view that they failed to maintain the scope of the child luring offence in a manner 

that was arguably available to them. This has led to an undesirable result whereby the 

law fails to capture those who are reckless as to whether they are including children in 

their sexual pursuits online.  
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 Of course, given the indirect manner in which original construction of s 172.1 

captured recklessness, there is a counter argument to be made that this was not 

intended by parliament. In that case, reading it back in would be improper, as 

explained above. Ultimately, the best course is likely for parliament to amend the 

provision. That being said, I doubt that this development will overly hinder the ability 

of police to conduct sting operations of the sort undertaken in the present case. At 

the end of the day, the trier of fact is still able to rely on sound judgement and 

common sense. Where an accused has received a representation that the person they 

are communicating with is under age, belief is not such a high bar to overcome when 

those tools are brought to bear. 


