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Ancillary Powers Doctrine and the Fleming Case  

R Hothi 

In May 2019, Randolph Fleming was arrested by the police on his way to join a protest. 

The protest concerned a piece of land, which was occupied by the First Nation of Six Nations of 

the Grand River but owned by the Crown. Many protests had occurred between the two sides 

over the years and many ended up escalating to violence so the police wanted to prevent that 

from happening. Fleming was walking toward the protest with a Canadian flag in his hand and 

when the police saw this, they turned their vehicles around and sped after him. Thinking the 

police were not after him, Fleming stepped onto the occupied land to move out of the way. The 

police thinking this would lead to an escalation of violence arrested Fleming even though he had 

done nothing wrong. Officers forced Fleming to the ground, took his flag and arrested him. 

Fleming sued the Province of Ontario and the officers involved for assault, for wrongful arrest 

and false imprisonment.   

The central issue in this appeal was whether the police acted lawfully in arresting 

Fleming and whether there was a common law power in place that allowed the police to arrest an 

individual to prevent other people from breaching the peace. The court looked at in what 

circumstances, the police have a common law power to arrest someone who is acting lawfully in 

order to prevent an apprehended breach of the peace. The court in this judgement used the 

ancillary powers doctrine to examine whether the arrest of Fleming was justified and reasonable 

under the common law powers of the police in relation to arresting someone. The ancillary 

powers doctrine looks at whether a particular power is justified even when it encroaches on a 

person’s individual liberties. There are two stages of the doctrine. The first stage examined by 

the court was whether the police conduct at issue falls within the general scope of a statutory or 

common law police duty. The second stage is that the court must determine whether this conduct 

is essential to the carrying out of the police conduct. The second stage is where the court 

determines whether the conduct involves a justifiable exercise of police powers associated with 

the conduct. This stage looks at whether the interference of the individual liberty of a person is 

justified in carrying out the police duty.  

 The court found that the police have the power to arrest someone in order to prevent 

crime because that is one of the fundamental powers of the police but the police do not have the 
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common law power to arrest someone in order to prevent the breach of the peace by other 

individuals. The judge found that the arrest of Fleming failed at the second stage of the ancillary 

powers doctrine because the risk was not imminent and substantial and that the police could have 

resorted to other means to prevent the protest from escalating into violence which is what they 

were concerned with. The interference with the individual liberty of Fleming was not justified 

because he did not do anything that would lead to his arrest. The court found that while the 

power falls within the general scope of the police duties of preserving the peace, preventing 

crime and protecting life and property, it is not reasonably necessary for the fulfilment of those 

duties. The police are allowed to arrest someone before there is a breach of the peace or before a 

crime occurs because one of the fundamental powers of police is to prevent crimes. However, 

they cannot arrest people without substantial evidence that this step is necessary and arresting 

someone to prevent crime should be used as a last resort. The police must act appropriately in 

response to the environment around them and should not engage in common law police powers 

that severely curtail individual liberty when it is not needed. In short, the court found that 

arresting Fleming was not necessary in this situation because the risk of violence was not 

substantial.   

The police relied on a common law power that did not exist to arrest Mr. Fleming. They 

relied on the common law power to arrest someone who is acting lawfully in order to prevent an 

apprehended breach of the peace. This is not a common law power. The police did not have 

lawful authority to arrest Mr. Fleming because they used a non-existent common law power to 

justify their behaviour and Mr. Fleming did not engage in any type of unlawful behaviour prior 

to and during his arrest. The police mentioned many times that their only reason for arresting 

Fleming was in order to maintain the peace and prevent other individuals from breaching the 

peace which the judge found was not a common law power of the police. Fleming did not engage 

in any behaviour that justified his being arrested.  

This case demonstrates the belief that the police should not use excessive force to arrest 

individuals when doing so is not necessary. Nothing about the behaviour of Fleming and the 

common law power used to arrest him demonstrated that there was a substantial risk of violence 

that required arresting Fleming so other people would not breach the peace. The court found that 

the other protesters approaching Fleming did not amount to a substantial risk because they did 
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not have any weapons. The arrest of Fleming was not a reasonable restriction of his individual 

liberties because nothing he did on that day was criminal in nature. His actions of stepping on the 

land were to move out of the way of the police and not to start a protest. The court found in this 

case that the arrest of Fleming was not essential to the carrying out of police duties, that the 

police could have used other means to prevent the protest from escalating and that common law 

powers of the police that severely limit an individual’s liberty should be used as a last resort 

when no other options are available.  
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https://www.scc-csc.ca/case-dossier/cb/2019/38087-eng.aspx 

Fleming v Ontario, [2019] SCJ No 45, 2019 SCC 45, [2019] ACS no 45.  

 


