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R v Mann: Search and Seizure in Investigative Detentions  
 

In 1984, the Supreme Court of Canada (“SCC”) released a decision on Hunter v Southam 
(“Hunter”), a landmark case on the states authority to interfere with individuals right to privacy, 
and in particular s. 8 of the Charter, which protects citizens from unreasonable search and 
seizure. Hunter had the best of intentions, but has unfortunately been eroded in subsequent 
cases. 1  One of the biggest contributions to this erosion is the SCC expanding and creating new 
police powers of search and seizure at common law. The following case is a situation that 
displays this, but is one of few that took the side of protecting individuals right to privacy.  

In the case of R v Mann, two police officers approached the scene of a reported break 
and enter where they observed Mann (“M”), who matched the description of the suspect in the 
break and enter. M was walking along the sidewalk when police stopped him. Once stopped, M 
identified himself and complied with a pat-down search of his person for concealed weapons. 
During the search, police felt a soft object in M’s pocket, reached into the pocket and found a 
small bag containing marijuana, and was later charged with possession of marijuana with the 
purpose of trafficking. 2 The trial judge found that the police were unreasonable in looking in 
M’s pockets for security reasons, and acquitted M on the charges. The appeal court reversed 
this decision, and M appealed to the SSC. 

 The issues of this case were whether the search of M’s pocket had contravened M’s s. 8 
Charter right, which protects people against unjustified intrusions on their privacy interests, 
including unreasonable search and seizure. 3 Also, should the evidence found (drugs found on 
his person) be excluded under s.24 (2) of the Charter. Ultimately, the SCC decided the search of 
M’s pocket did infringe his s.8 Charter right, and the evidence found should be excluded under 
s. 24(2). 4 
 The SCC founded a new warrantless search power in this case.5 The police could detain 
an individual if there are reasonable grounds to suspect in all the circumstances that the 
individual is connected to a particular crime and that the detention is reasonably necessary. 
Once detained, the SCC determined that where an officer has reasonable grounds to believe his 
safety or the safety of others is at risk, the officer could engage in a protective search of the 
detained individual.6 On this ground, the courts found that the detention of M, and the 
protective search was reasonable and did not contravene section 8, or 9 of the Charter at this 
time. However, once the police officers were satisfied that there were no weapons, but 
continued to search M, this is when the search became unreasonable.  
 In situations like M’s case, police officers, as well as the courts must make a distinction 
between an investigative detention and protective search power, and arrest and the incidental 
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power to search on arrest.  In a situation were an officer has proper grounds for an arrest, he is 
entitled to conduct a search of the appellant for safety reasons, as well as collecting evidence.7 
In investigative detentions where an officer has reasonable grounds to suspect that the 
individual is connected to a crime, the officer only has the power to engage in a safety pat-
down search, not for the collection of evidence. 8 
 The search of M’s pocket had the effect of shifting the search from safety, to detection 
of evidence and the search became one for evidence absent of reasonable grounds. The more 
intrusive part of the search was an unreasonable violation of M’s reasonable expectation of 
privacy, and therefore contravened M’s s. 8 Charter right. 9Due to the unreasonable search and 
seizure that exposed the marijuana, and lead to the arrest and charge of M, the evidence was 
excluded under s. 24(2) of the Charter. Charges were dropped and the acquittal restored.  
 The dissent in this case had a more relaxed approach, which could of widened police 
common law powers to search. The dissent argued that if we are to take the same standard of 
probable and reasonable grounds to detain, as we do in arrests, then this would undermine the 
very purpose of the common law power to detain. Instead, articulable cause should be used 
instead, as was established in R v Simpson (1993). 10Articulable cause is very similar to the 
standard of reasonable suspicion, which is a lower standard than reasonable and probable 
grounds. The power of police should extend to safety, preserving evidence or to prevent the 
escape of an offender, and in other appropriate circumstances, other goals might be 
permissible in detentions. 11 

The dissent did agree for the time that with law as it stands, the search was 
unreasonable, but argued that the evidence should not be excluded even though it was 
obtained unreasonably. Due to the fact that the charter violation was not serious, that the 
search was done in good faith, and the offence is of a serious nature, the drugs should not be 
excluded.  

Despite these arguments made by the dissent, I do believe that the just decision was 
made in this case. The majority did establish a common law police power relating to searches in 
detentions, but it was one that balances the rights of the individual to privacy against the 
state’s interest in investigating and suppressing crime, a standard established in Hunter.12 In my 
opinion, the dissenting argument leaves open too much discretion in police search powers. As 
well, it appears that the dissent believes rights should not be held to the same standard when 
they involve evidence such as drugs. I do not believe that people should be given a lower 
standard of privacy when they are concealing illegal items. The purpose of s.8 is to protect 
individuals from unreasonable search and seizure before it occurs, not to let police go beyond 
their scope of powers and justify it later on the grounds that what they found is dangerous.  

Overall, the case at hand was an attempt to clarify police common law powers around 
detention searches, setting a standard that the detention, as well as the safety pat-down search 
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is based on reasonable and probable grounds. The decision balances the rights of the individual 
with the interests of society and crime prevention. Whether these standards have been 
followed in subsequent cases, is an issue for another time.  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


