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“Everyone has the right to be secure against unreasonable search or seizure”.1 These 

words construct s. 8 of the Canadian Charter of Rights and Freedoms (Charter). In all 

likelihood, the average Canadian feels secure that his/her privacy is respected, and free from any 

form of intrusion. Truthfully, this is a reasonable assumption to make; however, the situations 

uncovered within “The Disappearance of Criminal Law: Police Powers and the Supreme Court” 

allude to a different narrative. Privacy is a complex construct, it “is not a thing that an individual 

possesses. Rather, privacy is what is left over in the space where the policing goals of the state 

end - and that meaning changes across different spaces”.2 Canada prides itself as a multicultural 

country, a country of amity and equality. Nonetheless, imbued within Canada are entrenched 

colonialist ideologies that continue to penetrate modern day Canada. Such ideologies affect 

Black men and women together with Indigenous peoples, through racialized surveillance and 

racialized crime, all of which runs “against the grain” of ss. 8 and 15(1) of the Charter. 

Ultimately, the cases and decisions examined within “The Disappearance of Criminal Law: 

Police Powers and the Supreme Court” highlight the ever-increasing support for state 

surveillance.3 The ensuing discussion will accentuate the ways in which increased surveillance 

has severe repercussions for Black Canadians and Indigenous peoples, which in turn underscores 

the “disappearance”/reconstruction of privacy rights, and more broadly, Canadian Human 

Rights. 

The Accountability Gap 

Post-9/11 introduced a new age of security and surveillance, which submitted citizens to 

unparalleled security practices. In this context, it is elemental to call attention to accountability 

and accountability gaps. Professor Kent Roach, from the University of Toronto Faculty of Law 

defines accountability as “the processes in which officials and organizations provide 

 
1 Canadian Charter of Rights and Freedoms, s 8, Part I of the Constitution Act, 1982, being Schedule B to the 
Canada Act 1982 (UK), 1982, c 11 [Charter]. 
2 Richard Jochelson, Kirsten Kramar & Mark Doerksen, The Disappearance of Criminal law: Police Powers and the 
Supreme Court (Winnipeg: Fernwood Publishing, 2014), at 26. 
3 Ibid at 22. 
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justifications for their conduct”.4 Likewise, an accountability gap arises when reviewers (“those 

who evaluate security activities”)5 and overseers (“those who have the ability to influence the 

conduct they are examining”) do not have the relevant information to scrutinize the conduct at 

hand.6 The overarching issue is that accountability gaps give rise to possible infringement on 

citizen’s rights, particularly privacy.7 Thus, taking into consideration accountability gaps, 

institutionalized racism combined with post-9/11 security and surveillance proliferates the 

existing disadvantages Black and Indigenous Canadians face.  

 

The Case of Suaad Hagi Mohamud 

May 21, 2009. Canadian citizen Suaad Hagi Mohamud was detained at the Jomo 

Kenyatta International Airport in Kenya, on the grounds that her lips did not match those that 

were pictured on her passport. Officials of the Canadian High Commission affirmed the airline 

authorities decision the following morning. Mohamud presented several pertinent documents, 

which included her driver’s license, Canadian citizenship, social insurance number, health-card, 

Visa, and even Canadian Tire money.8 In defiance of these forms of identification, the Canadian 

High Commission did not accept any as valid identification, and Mohamud was subsequently 

charged with “using a false passport, impersonating a Canadian, and being in Kenya illegally”.9 

Lawrence Cannon, Canada’s minister of foreign affairs stated that “there was no tangible proof 

that Mohamud was really Canadian and that all Canadians who have passports generally have a 

picture that is identical in their passport to what they claim to be”.10 DNA testing was requested 

by Mohamud and her attorney in order to confirm a match with her son in Toronto. 

Unsurprisingly, the test confirmed the relationship between the two. Thereafter, the charges were 

dropped and Mohamud arrived back home.11 It is appalling that a DNA test was needed to 

confirm her Canadian citizenship, and this unequivocally represents a violation of Mohamud’s s. 

15(1) Charter rights, which states: 

 
4 Kent Roach, “Chapter VI. Permanent Accountability Gaps and Partial Remedies”, in Michel Geist, ed, Law, 
Privacy and Surveillance in Canada in the Post-Snowden Era, (Ottawa: University of Ottawa Press, 2015) at para 
13. 
5 Ibid at para 10. 
6 Ibid at para 11. 
7 Ibid at para 15. 
8 Simone Browne, Dark Matters: On the Surveillance of Blackness, (Durham: Duke University Press, 2015) at 140. 
9 Ibid. 
10 Ibid at 141. 
11 Ibid at 142. 
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Every individual is equal before and under the law and has the right to the equal 

protection and equal benefit of the law without discrimination and, in particular, without 

discrimination based on race, national or ethnic origin, colour, religion, sex, age, or 

mental or physical disability.12 

 

The Canadian High Commission officials were negligent, prejudiced, and explicitly 

discriminatory towards Mohamud. Underlying the whole of this situation is that the Canadian 

High Commission officials and airline authorities used their “discretionary power”, a power that 

is coined by the saying “all technologies are human activities”.13 Alternatively stated, the 

technologies that are implemented at the airport, border crossings, or any security check are 

influenced by humans who commonly hold biases and prejudices that arose during slavery, 

which have become institutionalized in Canadian society. Mohamud filed a lawsuit for “$2.6 

million against the Canadian government for callous and reckless treatment”, which was 

eventually “settled for an undisclosed amount”.14  

 

Racism and its underlying effects on Policing and Surveillance 

It is interesting to note that in spite of increased post-9/11 security and surveillance; 

surveillance has been a long-standing practice in Canada. Appallingly, prior laws were enacted 

to imprison Black and Indigenous women, in addition to granting law enforcement officers 

increased access to surveil. These laws included prostitution laws as a means to directly imprison 

Black and Indigenous women.15 Prostitution laws in the 19th century had extreme racist 

underpinnings as Black women were stereotyped as being criminally sexual, which made it 

‘convenient’ for law enforcement officers to arrest Black women. Moreover, prostitution laws 

eventually included laws against the presence of Black women in public spheres.16 Concurrently, 

Black men were the primary target of Canadian drug laws. Drug laws provided an avenue for 

law enforcement officers to employ “racially motivated surveillance”.17 For one, the Indian Act 

 
12 Charter, supra note 1, s 15(1). 
13 Browne, supra note 8 at 143. 
14 Ibid at 144. 
15 Robyn Maynard, Policing Black Lives: State Violence in Canada from Slavery to the Present, (Winnipeg: 
Fernwood Publishing, 2017) at 45. 
16 Ibid at 46. 
17 Ibid at 47. 
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made the consumption or purchase of alcohol illegal for “status Indians”. Unfavourably, this 

consummated in “thousands of arrests”.18 Upon the abolishment of slavery, the stereotypical 

belief that linked Blackness and crime persisted and legitimized surveillance over Black 

Canadians. The Controlled Drugs and Substances Act introduced in 1997 permitted increased 

police powers of “arrest, search, and seizure” (97).19 Lamentably, the policing of Black 

communities for drug crimes is more prevalent than it is for White communities. A study 

conducted in 2002 found that the amount of Black drug dealers who reported being arrested was 

nearly double the percentage of White drug dealers (65% - 35%).20 These figures are notably 

incongruent as drug use has been found to be higher amongst White youth compared to Black 

youth. 

 

A 2012 survey by the Canadian Alcohol and Drug Use Monitoring Survey, which 

interviewed 11,090 individuals, found that white youth used more marijuana than Black 

youth, at a rate of 44.9 percent compared to 38.7 percent, and were nearly three times 

more likely to use cocaine at a rate of 5.9 percent versus 2.3 percent of Black youth.21  

 

Fundamentally, this strongly suggests the racialized use of police powers. 

 

The Bottom Line 

Again, these statistics undoubtedly exemplify institutionalized racism, and infringe upon 

ss. 15(1) and 8 of the Charter as policing has been conducted with discriminatory and racist 

foundations, in addition to searches being administered on these same pillars which is blatantly 

unreasonable. Although these conclusions are not explicit, it is without question that immediate 

reform is needed, as these actions go against what the Charter signifies. A question that warrants 

further discussion is: “Is the disappearance of criminal law linked to continued undertones of 

institutionalized racism?”. I for one believe this is one component that has led to the Court 

“allowing the state to peek into the corners of an individual's personal space, to interrogate 

 
18 Ibid. 
19 Ibid at 97. 
20 Ibid at 99. 
21 Ibid. 
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whether the risk of harm necessitates the otherwise unnecessary violation”.22 By and large, this 

article serves as a purview into the encroachment of policing Black and Indigenous Canadians, 

and the effects racism has had on surveillance, privacy, and police powers. Clearly, there is 

reform needed on behalf of the federal government, and Canada as a whole. 

 

 
22 Jochelson, supra note 2 at 111. 


