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Psychopathy as a Criminal Defence Regarding 
the Mens Rea of First-Degree Murder 

T Karam 
 

Criminal law in Canada and the Criminal Code of Canada offer well-induced ideas of first-degree 

murder and its defences. In this essay, I will examine the mens rea of first-degree murder in 

reference to mental illness. In accordance with the mens rea of first-degree murder, medically 

diagnosed psychopaths should be included under Section 16 of the Criminal Code of Canada as a 

mental illness. Due to the innate disability to feel proper emotion, act as a reasonable person, and 

truly understand the moral wrongfulness of their actions, their minds are scientifically altered to be 

different than a mentally sane person, therefore, making them unable to form the mens rea for first-

degree murder. In order to properly examine the mens rea of first-degree murder from the 

perspective of a person diagnosed with psychopathy, we must first examine mens rea and the mental 

elements of psychopathy. 

 Section 16(1) of the Criminal Code acknowledges mental illness, stating that “no person is 

criminally responsible for an act committed or omission made while suffering from a mental 

disorder that rendered the person incapable of appreciating the nature and quality of the act or 

omission or of knowing it was wrong.”1 Psychopathy is a mental illness causing emotional 

dysfunction and antisocial behaviour and is usually identified from a young age.2 Traits of a 

psychopath include “impulsivity, irresponsibility, shallow emotions, lack of empathy, guilt or 

remorse, and persistent violation of social norms and expectations.”3 Additionally, the brain of a 

psychopath is affected by amygdala dysfunction, which plays an important role in the processing of 

 
1 Criminal Code, RSC 1985, c C-46, s 16(1)(a). 
2 R.J.R. Blair & D.G.V. Mitchell, “Psychopathy, Attention and Emotion.” (2009) 39 no. 4 (PM) 543. 
3 Helina Hakkanen-Nyholm & Robert D Hare, “Psychopathy, Homicide, and the Courts: Working the System.” 
(2009) (SJ) 762. 
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emotions.4 Due to the dysfunction of the brain, psychopaths can be considered as mentally unstable 

and unable to acknowledge the severity of a crime. They may have intent to kill, but this intent is not 

the same as that of a reasonable person due to the dysfunctional portion of their brain.  

 In a first-degree murder case, psychopathy as a mental illness should be considered as a 

mental disease. In Kjeldsen v. The Queen, [1981] 2 S.C.R. 617 the Supreme Court (SCC) 

determines that in the case of first-degree murder, psychopathy is identified as a “disease of the 

mind”5 and the appreciation of the crime must be determined. The definition of appreciation of the 

act in reference to Section 16(1) is determined by the SCC to be present when “he knows what he is 

doing and is aware of the physical consequences which will result from his acts.”6 This 

determination by the SCC, on the basis of the testimony by 2/5 licenced psychologists, fails to 

account for the lack of ability to appreciate the mental element of the act.7 The mental element that 

would constitute the guilty mind. 

 The psychologists from the defence acknowledge the mental unawareness that a psychopath 

would demonstrate, therefore, rendering them incapable of understanding the repercussions of their 

actions.8 Although a psychopath may be well-versed in the lawful repercussions of first-degree 

murder, they cannot appreciate the nature of their actions. Without an emotional connection, a 

psychopath cannot form the mens rea of the crime due to mental illness as outlined in Section 16(1). 

I believe that an updated Criminal Code should include psychopathy as a mental illness that impedes 

the accused’s ability to form mens rea and appreciate the nature of the crime. 

 
4 Kevin Moustapha, “The Psychopath as an Irrational Agent: A Canadian Criminal Law Perspective.” (2017) 5 no. 2 
(FSC) 2. 
 
5 Kjeldsen v. The Queen, [1981] 2 S.C.R. 617 at page 617. 
6 Ibid. 
7 Ibid at page 625.  
8 Ibid at page 628.  
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  In the Not Criminally Responsible on Account of Mental Disorder (NCRMD) decision in 

2015, it was established that “people who commit criminal acts under the influence of mental 

illnesses should not be held criminally responsible for their acts or omissions in the same way that 

sane responsible people are.”9 Persons diagnosed as psychopaths are mentally ill with a disease that 

clouds their ability to fully analyze a situation as a responsible or reasonable person. The NCRMD 

decision goes on to state that “criminal responsibility is appropriate only where the actor is a 

discerning moral agent, capable of making choices between right and wrong”10 which is unavailable 

to psychopaths due to the dysfunction of emotions connected to morality and feelings of good and 

bad.11 Psychopathy is a mental illness that fits the description established by the NCRMD. They 

should not be held criminally responsible for their actions.    

I do not, however, believe that psychopaths should be acquitted of all charges. A guilty 

sentence for a lesser charge should be administered, with jail time, rehabilitation and psychiatric 

treatment to protect society and themselves. The NCRMD holds that defendants with mental 

illnesses are not to be acquitted because, although they are not held to be criminally responsible, 

psychopaths still pose a threat to society.12  The defendant would most likely pose a threat, so I  

agree with the option for the defendant to be held in detention in hospital custody.13 It has been 

proven, in Kjeldsen v. The Queen, [1981] 2 S.C.R. 617 that if a psychopath is released into the 

public it is highly likely they will reoffend. Kjeldsen was out on a day pass from the mental hospital 

when he targeted and murdered his taxi driver, proving that detention in a hospital without release 

into society is the best sentencing option. Since the defendant in this case committed first-degree 

 
9 Department of Justice, The Review Board Systems in Canada: An Overview of Results from the Mentally 
Disordered Accused Data Collection Study, 2015. 
10 Ibid. 
11 Moustapha, supra note 4, at 2. 
12 Department of Justice, supra note 9. 
13 Ibid. 
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murder and lacks empathy and comprehension of the crime, they remain a danger to society and 

therefore should be held in a detention facility, either in a hospital or in another place that offers 

help for mental illness. Psychopathy is, to all definitions, a mental illness and should be treated as 

such.   

To conclude, I stand that if an individual cannot be held criminally responsible for their 

actions, then there is no way for criminal intent to be present, therefore, a psychopath cannot form 

the mens rea of first-degree murder and should be considered under Section 16 of the Criminal 

Code. Psychopathy is a mental illness and should be considered as such in the case of first-degree 

murder. Criminal intent cannot be formed if the offender cannot appreciate the nature of the crime 

and the Criminal Code should be updated to include this. 

 


