
Bill C-36:  
The Newest Laws Regarding Prostitution in Canada, and What’s Wrong with Them  

 

Introduction to the New Laws 

In December of 2014, Bill C-13 received Royal Assent.1 The Bill intends on protecting 

all Canadians from bullying, sexual predation, and the dissemination of intimate images of 

themselves.2 The legislation is referred to as the Protecting Canadians from Online Crime Act 

(PCOCA) and it amends provisions found within Canadian statutes, such as the Criminal Code.3 

The purpose of the Act is to protect the privacy interests of the individuals featured in the 

intimate images. The court recognizes that if the images are shared with more breadth than the 

originator consented to, or anticipated, harm to the victim could manifest through severe 

embarrassment, humiliation, harassment from peers, and degradation.  

Section 162.1 is perhaps the most notable part of the new legislation, as it prohibits the 

non-consensual distribution of “intimate images”. Section 162.1(2) defines the concept of 

“intimate images”, which have three elements. First, an intimate image can be any visual 

recording, including a photograph, film, or video recording, that depicts a person either in the 

nude or exposing their genital organs, anal region or breasts, or engaging in explicit sexual 

activity. Second, the media must have been recorded in circumstances that gave rise to a 

reasonable expectation of privacy. Lastly, an intimate image requires that the person in the image 

retained a reasonable expectation of privacy when the image was distributed.4 The Act interprets 
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“distribution” of an intimate image as when a person knowingly publishes, transmits, sells, 

advertises or makes the image available to a person other than the one in the image. 

 The other sections pertinent to cyber-sex within Bill C-13 involve the remedying of the 

situations created by the offence mentioned in section 162. One potential resolution is a court 

order to remove the intimate image from the Internet or other digital network. As that process 

could be fairly tricky and laborious, the cost incurred by this procedure can be collected from the 

offender.5 The court can also issue an order for the forfeiture of any device used in the offence.6 

The only defence to this crime would be if the image was distributed in the interest of the public 

and that distribution didn’t extend beyond what was in the public interest.7 

Potential Issues with the New Legislation 

 Although the implementation of Bill C-13 was a progressive move and will ostensibly 

facilitate the protection of individuals against cyber sex crimes, it is not perfect. Some groups 

claim that it goes too far in its reach, whereas other groups claim that it was not necessary to 

implement. The following paragraphs will explain some downfalls of the new Criminal Code 

regime and will comment on whether criminalizing revenge porn is actually effective. 

 In Canada, section 2(b) of the Charter of Right and Freedoms protects the “freedom of 

thought, belief, opinion, and expression, including freedom of the press and other media 

communication”8. It is obvious to say that an intimate image would fall under the purview of this 

section, meaning that the aforementioned section 162.1, which restricts the dissemination of 
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intimate images, is in contravention of this section of the Charter. If it were ever to be 

constitutionally challenged, however, it is unlikely that section 1 would not be able to save the 

legislation, considering the social value and protection that the provisions offer. 

The breadth of the law imposed by Bill C-13 has also been the topic of debate amongst 

legal pundits. The PCOCA has the potential to limit the ability for media organizations, such as 

news channels like the CBC or blogs such as Perez Hilton’s website, to report on stories that 

feature intimate images, such as the Anthony Weiner fiasco, wherein he tweeted a picture of his 

underwear-clad namesake appendage9. Without the consent of the individual featured in the 

picture, the news source would not be permitted to share the intimate image in any capacity. It 

has been suggested that even linking readers to a site where the image could be seen would be in 

violation of the law10. This balancing of rights is illustrative of the pervasive battle between 

freedom of expression and security of the person in our contemporary political climate11.   

Some pundits also contend that the law is overbroad with regard to privacy. According to 

a recent LEAF report, specific provisions of the new legislation could potentially be found 

unconstitutional, as they expand the scope of warrantless, voluntary disclosure of personal 

information by Internet Service Providers to law enforcement12. If a Charter challenge of the 

PCOCA ever occurs, it’ll be interesting to see how the court treats the breadth of the legislation. 

 In terms of ‘reasonable expectation of privacy’, it is quite obvious that, in the prototypical 

situation of a female sending an intimate image to their romantic interest, the sender expects that 
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the recipient of the image will keep in to themselves. That expectation gives rise to the 

‘reasonable expectation of privacy’ mentioned in the aforementioned section 162.2. However, 

that expectation is not so obvious in other situations, such as: public nudity, parades, and 

beaches. This uncertainty could result in acquittals in future case, so the jurisprudence will have 

to adapt in order to address these situations. 

 Another critique of the new legislation involves the complexity of the Internet. Given the 

facility of posting pictures online – whether it be original photos, screenshots, or photoshopped 

pictures – it can be extremely difficult to determine whether there was ever a reasonable 

expectation of privacy in the intimate image. This critique, again, speaks to the potential 

overbreadth of the PCOCA as, although the legislation is nobly forcing people to heavily 

reconsider sharing others’ intimate images, some individuals may find themselves in violation of 

the law by posting imagery on websites that they could have reasonably believed they were 

“authorized” to. This is a result of “recklessness”, as to whether distributed has been consented 

to, being sufficient to be considered in violation of section 162.1(1). Despite this potential, other 

legal pundits opine that security of human dignity is worth the potential issues of overbreadth.13 

(b) Do you think criminalizing revenge porn is effective? 

 Another major critique of the PCOCA is whether it is actually necessary to implement. 

Due to the existence of the ability to sue in a civil setting, some claim that the criminal side of 

the offence is not very valuable. This premise is founded on the basis that retributive justice does 

not actually provide much actual benefit for the victim, whereas the collection of damages, 

through a civil suit, actually provides the victim with something tangible that can help them.14 
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This opinion is obviously a contentious one, however, as the victim – as is the case with other 

offences in the Criminal Code –  will certainly derive the benefit of some peace of mind 

knowing that the perpetrator is spending time in jail or, perhaps, is not permitted to use the 

Internet, which is one of the punishments permitted under the new Criminal Code provisions.   

 


