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Jury Representation: A wider view than the possible issue within peremptory challenges. 
Morgan Lawrence 

 
 Since the all-white jury returned a verdict of not guilty in the recent matter of R v Stanley, 
issues with jury representation have again reached the attention of many throughout Canada.(1) 
This matter was set to determine the culpability of Mr. Gerald Stanley in relation to the death of 
a 22-year old Indigenous man.  In close, the jury accepted that an alleged misfire of Mr. 
Stanley’s firearm was the inadvertent cause of this young man’s death.  Despite this acquittal, 
this trial has fueled a national sentiment concerning race-related systemic failure throughout the 
jury selection process. Notably, in this matter counsel for the accused used their right to 
peremptory charges to exclude four visible Indigenous jurors from the composition of the jury. 
(2)  As most with a relationship with the criminal justice system are aware, the Federal 
Government introduced Bill C-75 in March of 2018, which aims to eliminate peremptory 
challenges and assign a heightened availability to stand-aside potential jurors to the presiding 
judge. (3) 
 
 Will the forecasted changes to the right to peremptory challenges address systemic failure 
to safeguard representativeness among Indigenous peoples in criminal trials? Many among the 
field of criminal law argue no- that in practice peremptory challenges often function ensure there 
is representation of minority groups among the jury.  This paper will review the current jury 
selection process in Manitoba and identify subject matters due for reform in hopes to encourage 
representativeness among juries.   
 

“In fact, in our experience, peremptory challenges are often used in an attempt to ensure 
there are racialized or indigenous people sitting on juries, particularly when the accused is 
racialized or indigenous. Peremptory challenges are often used in conjunction with 
restrictive challenge for cause questions to achieve this result. Without significant work to 
increase the diversity of the jury pool and to make jury service economically viable for 
everyone, eliminating peremptory challenges will likely make juries less representative, not 
more.” (4) 

 
What constitutes a Representative Jury? 
 
 To begin, it is important to understand that representation does not afford an accused the 
right of racial representation to their criminal matter specifically, rather, representation as 
protected by section 11(d) and (f) of the Charter is only concerned with the data collection 
process of potential jurors- and those mechanisms which interact with this process. (5) “The 
selection process will be representative where the state has not deliberately excluded a group 
from the jury roll and makes reasonable effort to ensure (1) the source list used draws from a 
broad cross-section of society, (2) the names chosen from the source list are done so at random, 
and (3) the jurors notices are delivered to the names randomly selected from the source list.” (6)  
Beginning with the source list which jurors are ultimately selected, at large, this process begins 
with the creation of a source list, the selection of names from this list into panels, then the final 
formation to sit before a matter at trial. (7) In Manitoba, the source lists are collected from the 
computerized records of Manitoba Health, in an attempt to reasonably and responsibly capture a 
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diverse community of names.  Note that this process is governed by the Jury Act,- as the intent of 
this piece is not to review in depth the jury process, but rather the wider procedural issues, refer 
to this Act to become oriented with the law. (8)  While this Act has been criticized, widely, courts 
have attributed low Indigenous turnout to factors akin to those articulated in the Manitoba 
Report, “such as poverty, lack of adequate transportation and compensation, and alienation from 
the justice system.” (9)  
 
 
Systemic Factors Baring Representation: 
 
 The baseline eligibility criterion to serve on a jury in Manitoba is inherently troubling.  
Focusing on the issue of ones criminal record alone, if a prospective jury member has a 
conviction for an offence for, which they have not received a pardon, that member may be 
disqualified.  The regulating section reads, “a person convicted within the previous five years of 
an offence for which the punishment could be fine of $5000, or more or imprisonment for one 
year or more, unless he or she has been pardoned.” (10) To break that down, this would include a 
first time conviction for drinking and driving- a conviction all too common in Manitoba.   
Factors such as this, which trigger automatic disqualification, offset the representativeness of the 
jury source at the outset.   
 
 Building on this, Manitoba, despite its friends to either direction, remains one of the last 
provinces in Canada to regulate compensation or remuneration for members of juries.   The Jury 
Act provides that employers must excuse an employee for jury duty without any affect to their 
employment (this section is heavily detailed to keep employers from possibly demoting 
employees or sanctioning them in some internal way), the Act however states that those 
employers can grant the absence with or without pay. (11) Across the nation the allocation of 
funding varies- Quebec has qualified jurors to an indemnity of 103$ per day or have day of a 
trial, Nunavut provides 100$ a day which increases on the fifth day to 150$ to jurors, Alberta at 
50$ per day and Saskatchewan at 80$, Manitoba only begins to remunerate jurors upon their 11th 
day of service, where upon this date they are only compensated 30$. (12) That said, all 
jurisdictions including Manitoba have some form of expense reimbursement system, where 
reasonable expenses as accepted by the Sheriff can be reimbursed.  This includes reasonable 
expenses incurred for food or accommodation for those who reside outside of the urban location, 
or those reasonable costs to those local to the urban centre. (13) Trouble is, one must have the 
income available to incur these costs, have them reviewed for their reasonableness and 
reimbursed if accepted.  Going one step further, Quebec is the only province that explicitly 
covers daycare costs during jury service and provides at the outset allowances for meals, 
accommodation and transportation. (14) So to serve in Manitoba, you must have access to 
supportive funding to allow you to miss time at work (lost wages), but also to carry expenses 
such as fuel or transportation to the Law Court Centre and child-care for the duration of the trial.   
 
 I encourage you, our reader to be critical of Manitoba’s jury selection process, further 
than the possible issues with peremptory challenges.  While the federal government may be 
getting away from allowing peremptory challenges, this will likely have little to no practical 
affect on the representation of those eligible or ineligible to serve. Despite counsels ability to 
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challenge a jury member upon their final formation under the peremptory challenge system, 
many factors disrupt the representativeness of the pool well before.  Further, one must question 
whether baring criminal convictions, as articulated above, and reasonable compensation to jurors 
is in essence a reasonable effort made by the state to ensure representativeness as guaranteed by 
law. If we wish to see true jury reform, we must look broader than peremptory challenges.  
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