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replacement strategy take into account the removal of safeguarded benefits (see our response to 
Q9). The level of holistic planning implied by your rules is rarely practical with self-directed 
investors: they do not want it and do not expect to pay for it.  
 
It is possible to establish preferences as between an annuity and drawdown and to quantify a 
threshold approach to risk that would increase welfare and thence to check whether the client’s 
actual intentions lie above or below that.  It is also possible to obtain reassurances about the type of 
investment strategy in terms of degree of diversification and reliance on conventional or alternative 
assets.  But that is close to the limit of what is practical.  
 
It is also clear that self-directed investors not falling into the category of a conventionally-diversified 
strategy will quickly learn how to game the FCA rules by describing their investment intentions to 
their adviser in ways that make it easy to recommend a transfer.  Advisers have little control over 
what happens once they have provided certification to a receiving scheme, likely to be a SIPP.    
 
You are still not giving enough comfort to us to advise self-directed investors. There is too much 
responsibility without effective control over how the proceeds are invested. We assume this will 
affect capacity in the market because other firms are more affected than we are, given our business 
model focuses on wealth management not transactional advice. 
 
In assessing the regulatory risk, the same point also applies that it is the FOS approach that bites 
rather than the FCA's.  
 
7 Do you agree with our proposed guidance on triage? If not, how could we approach it 
differently? 
 
This necessarily follows from i) making any advice a personal recommendation ii) making the 
ceding scheme a designated investment and iii) making retention of DB rights subject to the same 
standard of analysis. But it is not wholly logical: it appears to be at odds with the FCA presumption 
that the potential detriment is not symmetrical: a default to retaining safeguarded benefits might 
inflict some opportunity costs but not as much as the detriment the FCA implicitly expects from 
giving them up.  
 
So there is a cost but not necessarily one that can be justified by benefits of reducing the 
consequences of poor choices.  
 
The costs arising from unnecessary full advice processes will not be avoided or mitigated by 
explanation based solely on generic differences, particularly when biased by the presumption that 
safeguarded benefits are 'superior' to non-safeguarded benefits. Firstly, those generic explanations 
would almost certainly form part of any triage. Secondly, whether or not a transfer increases 
expected welfare is specific, not general, and requires numbers as well as words.  
 
In our response to Q9 we expand on the type of advice process that could, at a first stage, test for a 
prima facie case for retaining which would mitigate the wasted costs of a full comparative analysis.  
 
8 Do you agree with our proposed guidance on assessing attitude to transfer or 
convert risk? 
 
The FCA is on tricky technical ground in trying to impose a distinction here that is perhaps only 
required in order to bolster its biased presumption about the superiority of safeguarded benefits.  
Transfer advice is not fundamentally different from other investment advice. Both involve a high-
level choice between certain and uncertain outcomes, with an opportunity set described by the 
spectrum between two extremes: only holding assets with certainty of outcome and only holding 
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those with uncertainty of outcome.  In any case, the choice about optimal location on the spectrum 
needs to be informed by costs – either in resources required (for a given outcome) or in outcome 
opportunities foregone (for a given resource).  Once fully costed, preferences made must necessarily 
reflect idiosyncratic differences in utility and indifference. These will almost always be specific to the 
purposes of the money or the goal. The key difference in practice about transfers compared with 
general investment advice is that is that the more highly-prescribed advice process forced the 
choice to be framed in terms of goal-specific outcomes (beating a defined certain income level) and 
resource costs (the CETV being known). The positive effect on advice was that risk preferences could 
not be detached from either.  
 
So the problem lies not with transfers being different but with general advice being inadequate, 
because risk choices are too often not being informed by resource costing, because volatility is 
being relied on as a proxy for uncertainty of outcomes and because tolerance of volatility is widely 
assumed to be a function of personality.  
 
The corollary of the transfer being a particular case of a general choice between certain (ie 
safeguarded) and uncertain (ie risky) outcomes is that there is no conceptual basis for holding out 
that one is ‘normally’ or ‘inherently’ superior to the other as it is only individual preference that 
allows a judgement to be made and that requires resource and opportunity costs to be quantified.   
 
The FCA’s intention here is in fact no different from general guidance that risk preferences should 
always be specific to individual utility and (since the consequences of different outcomes usually 
depend on the purpose) to the utility of a defined goal. It is not sufficient for the risk attitude to be 
abstract: specific only to personality, to a single dimension of risk or independent of costs. This 
ought already to be in any suitability guidance.  
 
There is one respect in which we regard a DB transfer as being different from other choices between 
risky and risk free assets, even when those choices are also applied to retirement spending. This is 
the extent to which the success or failure of the choice depends not just on what happens in 
markets (outside the member’s control) but also on the chosen levels of draw (now, post-freedoms, 
fully within their control).  The FCA’s approach to improving transfer advice (in both CPs) does not 
pay much attention to this dependency, which is itself quite striking, considering it will probably 
explain outcomes (and ex post advantage) more than the risk approach. Though an adviser may 
have little control over what actually happens to the draw rate, it is clearly a dependency that they 
need to explain.   
 
9 Do you agree with our proposals to modify the Handbook rules and guidance in 
respect of suitability reports and the advice confirmation?  
 
We agree with the principle of taking the same approach to retaining as transferring. We question  
 how the FCA plans to resolve the difference in requirements for an explicit replacement 

strategy or product  

 how this would operate where a firm does not have its own PTS  

 whether the FCA has correctly considered the likely cost/benefit. 

 
There is an internal contradiction here, given the approach adopted in PS 18/6.  Having set out the 
principle that a personal recommendation to transfer needs to be specific to the receiving scheme 
and investment strategy/fund (on the grounds that the merit of giving up safeguarded benefits 
cannot be identified other than against a specific replacement), it follows that by extending the 
advice requirement to any DB pension rights that could potentially be transferred, the FCA either 
assumes a specific replacement (which is not practical in every case) or it implies that the merit of 
retaining safeguarded benefits can be tested without one.  Only one of these statements about 
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dependency on a specific replacement can be true. The draft rules are silent on the presence or 
absence of a comparison where the advice is to retain.  
 
The draft rules do not also give any guidance to firms who do not have their own PTS. They might 
feel negligent not to say anything, thereby implicitly recommending retention, but to say anything 
they need to refer their client out. This does not look like a rule likely to command respect.   
 
We ask whether the perfect is here the enemy of the good. In a perfect world it must make sense to 
require any advice on retirement provision not only to take into account the underpinning or 
safeguarded benefits, such as SB pensions and the state pension, but also to measure whether the 
SB pension rights provide more utility than non-safeguarded investment structures that could 
replace them. Advice would then be complete and holistic. In a perfect world, everybody had access 
to such advice and all advisers able to advise on retirement provision are qualified to advise on DB 
schemes. Here is the rub.  
 
In this perfect world, where the calculation of relative advantage is being made in the context of 
holistic sources of provision, there will be two alternatives: an identified optimal investment 
strategy which builds on the underpinning and an optimal strategy that removes any of the 
underpinning and replaces it with non-safeguarded income.  Though the individual investments do 
not call to be identified in order to make an outcome comparison, the risk approach in each does 
need to be identified, as the same risk approach cannot be optimal in each case (unless the 
underpinning is a very small part of the whole). For the same reason, any existing risk level that 
assumes the underpinning cannot be applied to the combined capital without the underpinning; 
and any risk approach derived independently of possible outcomes, such as psychometric testing or 
attitudes to volatility alone, cannot be right for both situations.  
 
This logic is a reminder that, for a transfer to increase welfare, based solely on investment returns 
rather than any other attributes, there must be a significant difference between the risk attitude of 
the DB trustees and that of the client. Though that difference does not have to be explained by 
changes in the way the utility of each is defined, it is likely that the change in risk preferences 
displayed by sponsors over time is independent of their members, being explained by the impacts 
of how they have to account for variance in the funding status, and adjust actual funding, whenever 
liabilities are not perfectly matched by assets that are (at least in accounting terms) hedges. This 
utility definition only applies to DB sponsors. If there is a significant difference in risk preferences, 
however explained, the underlying asset allocation will reflect it; and the way CETVs are regulated 
means that it will necessarily show up in the CETV and the equivalent income it could produce if 
invested in a different asset allocation.  
 
Theoretically, given these relationships, it is perfectly possible for an adviser to test simply and 
quickly for the threshold difference in risk preferences needed to consider a transfer in detail.  In 
fact, given the connection between asset allocation and CETVs, it would be possible to do so by 
reference only to the scheme’s asset allocation compared with the member’s own. Even an 
expressed preference for an annuity as the basis of retirement income from own resources would 
be sufficient to warrant retaining DB benefits, unless the member was very young, as the 
implication is that the asset allocation would not diverge greatly (in which case a collective solution, 
particularly with longevity risk pooling, is likely to be superior).  Both quick tests, actual asset 
allocation now and a preference for an annuity, are the kind of short cuts that triage is designed for. 
But they have probably also been used for years to guide fully-regulated advice, albeit admittedly at 
times when the differences between scheme and member preferences were more aligned.  
 
The holistic exercise of quantifying possible outcomes in detail, if retaining and if replacing, is a 
luxury accessible to only a small proportion of the total population that has both DB rights and 
some private capital (whether in or out of pension accounts).  Though we count ourselves as an 



5 

 

exception, the advice industry is not organised with the mathematical tools to compare probability 
distributions for the real outcomes (in sustainable income terms) of a dynamic portfolio that can 
then be compared with a certain DB real income level. In the case of a DB transfer, where resources 
are a given (the CETV), this is only a specific case of a general problem of discovering ‘true’ 
idiosyncratic indifference between hedges and bets by thinking about the consequences. But if the 
outcome modelling is not being done, there is then no basis for estimating indifference between 
the DB (the hedge) and DC with drawdown (the bet) and some abstract and less suitable proxy for 
risk preferences will instead need to be relied on – points we made in response to Q8.  
 
Given the shortcomings in the toolkits for measuring comparative advantage and discovering true 
preferences, we doubt that the benefits of requiring a full transfer advice process in order to give 
any advice on retaining benefits can be justified. The perfect is not only being made the enemy of 
the good but even the perfect is barely available.  
 
Q11: Do you think that contingent charging increases the likelihood of unsuitable advice? If 
so, can you provide any evidence to support intervening in the way pension transfer advice is 
charged, or would another approach be more effective? 
 
It is self-evident that any element of contingent charge not intended to recover actual costs or 
contingent liabilities introduces a risk of biasing recommendations. We believe this applies 
regardless of whether the firm is transactional or selling continuous services and whether or not it is 
vertically integrated. The risk is greater where the fee is ‘all or nothing’, as may apply to transfers but 
not only to transfers. Contingent charges may also introduce cross subsidies between clients (or 
between converted and unconverted prospects).  
 
Ideally these conflicts would be avoided. Their continued presence in the advice market has many 
explanations that are not necessarily associated with detriment and which clients actively 
encourage: 
 fees can be paid (in this case) from a ‘gross’ pocket 

 the household budget is not affected   

 VAT can be avoided (where advisers choose to treat the advice fee as a zero-rated arrangement 
fee) 

 whatever firms assert about the value of advice, clients associate more value with a transaction 
than with a recommendation to do nothing 

 the cost is not necessarily (in this case) a fee for advice but a cost imposed by law where 
transfers exceed £30,000. 

So widespread are these distortions that we do not believe it is possible to intervene without 
addressing contingent fees as a whole. As we have argued elsewhere in this response, a transfer is 
less different from other areas of advice than the FCA has hitherto maintained. Our judgement, 
based on the economics of transfers, is that too few people have been advised, not too many, either 
because they are unaware of the scale of the opportunity to increase their welfare or because 
capacity to advise is so severely constrained.  
 
For the FCA to intervene selectively or generally would require it to be able to identify what level of 
contingent fee is conflict free, ie an appropriate recovery of cost and profit margin rather than a 
transfer of value from one activity to another or from one person to another. We don’t see how this 
is feasible.  
 
With all such distortions giving rise to potential conflict we believe the best way to encourage 
proper management of the conflict is regulation, enforcement and redress. These need to be 
effective enough to counter the obvious vested interests. The best means of managing the risk to 
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mitigate the chance of redress and loss of reputation is to design processes that have objectivity or 
absence of bias designed into them as this is the evidence the client sees that, whatever the 
conspicuous interests of the adviser, the clients’ interests can be seen to justify the conclusion.  
 
We have been closely monitoring the evidence that these counters to vested interests are not 
functioning. After all, we get to pick up the bill. Whilst it clearly exists, we are not convinced it is the 
product only (or largely) of actual bias. We have looked at each of product design and advice 
process.  
 
In the area of DB transfers, though we only see what is reported, it appears that effective regulation 
has been weak mainly in the area of ‘advice’ being driven by unsuitable product sales, incentivised 
by distribution payments, such as payments for lead generation. (We are not in a position to tell 
whether these were themselves contingent.) The product managers have seen the opportunity 
created by transfers and have organised distribution to exploit it. Though not necessarily outright 
scams, the problem still looks like one of promoting high-risk or unorthodox products.  The FCA 
data suggests outright scams have been mercifully rare (being more often focused on pension 
unlocking?) but the boundary is a fuzzy one.  
 
Though most of the problems arising in financial services have been to do with product design, the 
FCA was dealt a hand of regulating sales processes, not products.  Prescribed process is therefore 
the best defence against harmful behavior, supported by onerous redress. We can note that in the 
case of pension transfers the rules for redress make this particularly penal when combined with the 
large average size of transactions. These two planks of regulation ought therefore to be successful 
in bearing down on actual harm. We believe the case for intervention in business models has not 
been made convincingly, although this is not to say it could not be clearly made assuming it exists. 
 
Though the published FCA data on file reviews suggests prevalent weaknesses in advice process, 
this data is not organised to allow us to see how representative it is of mainstream behavior. 
Though the original stated objective was to be ‘representative’, it seems implausible and 
inappropriate for the FCA not to have let early findings of negative patterns inform its selection and 
it has also admitted to being guided by tip-offs. The key priority surely became stopping detriment, 
rather than being representative. In any case, as noted, there is not enough detailed explanation of 
the shortcomings to allow outsiders to draw any firm conclusions about the possible effect of 
remuneration on these shortcomings compared with other possible explanations. The impression 
given, though, is that they are procedural and not the result of perverse incentives. There is also a 
prima facie case for the FCA to answer because it has itself demonstrated bias in favour of 
safeguarded benefits, regardless of cost and without (as far as we know) acknowledging the 
contextual changes in relative advantage (with the notable exception of Pension Freedoms that 
affect opportunity but not relative advantage).   
 
There is not yet enough evidence of complaints to FOS to indicate how easy or difficult it is to fault 
advice already given during the recent boom in transfers and how much harm can be derived from 
calculated redress costs. By the same token it is hard to see whether redress is already acting as a 
counter to the vested interest to recommend a transfer. Many of the cases still coming to FOS are 
very old transfers, with the benefit of hindsight about investment returns. These are sometimes 
judged by reference to an overriding assessment of suitability (based on personal circumstances, 
experience or risk capacity) but more often by an attempt to assess fairly the ex ante 
reasonableness of the critical yield.  Post investment freedoms, with the adaptation of the rules and 
guidance to the Pension Freedoms and the recognition that in most cases a default of a level 
annuity is likely to be suboptimal, it is a matter of conjecture how readily FOS will find against 
advice to transfer. It is also possible that cases will be brought from the opposite perspective: that 
an adviser failed to point out the opportunity to increase welfare by transferring or considered it 
but was biased unreasonably against transferring. 
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It is sensible to assume that the main basis for FOS judging transfers and penalising bad advice is 
the revised FCA rules and guidance. Continued thematic activity by the FCA will also act as a 
deterrent to failure to demonstrate clearly that the conflict of interest is being managed.  
 
A moot point is whether FOS assessment or FCA reviews ought to take into account, as an 
additional deterrent, the way the conflict was managed and therefore might differentiate between 
two firms making the same mistake but one with and the other without contingent charging, or 
with a combination of fixed and contingent that could still have contributed to a bad decision. We 
see this as very difficult to implement. It would also require the assessment to have made a 
judgement of what element of any contingent charge was properly matched to establishment costs 
and contingent liabilities. It is far from clear such judgement could be operated consistently and 
fairly by either ombudsmen or FCA staff reviewing files. 
 
We would like to take this opportunity to set out what characteristics of a transfer advice process 
would demonstrate, to both clients and third parties assessing the quality of the advice, that vested 
interests did not cause actual bias.  
 
We are in no doubt that the best way to manage the conflict is to design a process of measuring 
relative advantage unemotionally and systematically, so consistently over time and between 
individual advisers as well as consistently between equivalent cases. Though this is a solution for 
other conflicts in investment management, such as how much exposure to risk (when this largely 
forms the basis for asset-based fees), it is particularly well suited to transfers as the process is heavily 
numerical and partly prescriptive. Numbers applied in a logical decision process make for a more 
objective decision. They also support better the concept of informed self-selection, reducing 
incidents of difference in conclusion between client and adviser and therefore minimising insistent 
clients. Taken to extremes, the purest form of quantitative decision making would be remote and 
digital. Any bias would then have to be built into the algorithms or decision logic, where it can be 
easily tested by compliance once and for all.  Our own quantitative transfer process, based on a 
specific application of a general model used for planning and managing drawdown portfolios, is a 
practical example of this, though still guided by an adviser.  
 
Q12: If we proceeded to restrict the way in which pension transfer advice can be charged, do 
you have views on how this should be implemented? In particular, how could we avoid 
different forms of restriction from being ‘gamed’? 
 
We do not see how it can be implemented for reasons given above. This is not to say that non-
contingent fees will not in any case be required by the proposals in this CP, as charges for advice to 
retain will need to be recovered from a non-pension pocket. However, this observation may simply 
point to the impracticality of the proposal to require a regulated advice process in both cases.  


