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 Plaintiffs, by and through their attorneys, and based on the Declaration of Pericles 

DeAvila (filed contemporaneously herewith), complain of Defendants and for causes of action, 

allege as follows: 

PARTIES 

1.  Plaintiff Sector 10, Inc. (“Sector 10”) is a publicly traded Delaware corporation doing 

business in Salt Lake County, Utah. Sector 10 is engaged in the production and sale of 

emergency response equipment using patentable technology and other confidential information.  

2.  Plaintiff Sector 10 Holdings, Inc. (“Holdings”) is a privately held Nevada corporation 

doing business in Salt Lake County. The patentable technology and other confidential 

information that is the subject of this action was assigned to and held by Holdings.  

3.  Plaintiff Sector 10 Services USA, Inc. (“Services”) is a privately held Nevada corporation 

doing business in Salt Lake County. Services formerly distributed the emergency response 

equipment and signed the contract that is the subject of this action.  

4.  Unless otherwise indicated, Plaintiffs are collectively referred to hereinafter as “Sector 

10.”  

5.  Defendant Dutro Company (“Dutro”) is a Utah corporation doing business in Utah. Dutro 

contracted with Services to manufacture the emergency response equipment that is the subject of 

this action according to specifications furnished by Sector 10.  

6.  Defendant William Dutro (“W. Dutro”) is an individual residing in Cache County, Utah. 

At all times material hereto, W. Dutro was chief executive officer of Dutro. W. Dutro was 
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employed or engaged by Dutro, as Affiliate1, to work under the contract.  

7.  Defendant Vicki Davis (“Davis”) is an individual residing in Moraga, California, and is 

the sister of W. Dutro. Davis was employed or engaged by Dutro, as Affiliate, to work under the 

contract.  

8.  Defendant Lee Allen (“Allen”) is an individual residing in Portland, Oregon, and is the 

nephew of W. Dutro and Davis. Allen was employed or engaged by Dutro, as Affiliate, to work 

under the contract.  

9.  Defendant Reality Engineering, Inc. (“REALITY”) is a Washington corporation doing 

business, at times material hereto, in Utah.  REALITY is owned and controlled by Dutro and its 

Affiliates. REALITY was contracted or engaged by Dutro, as Affiliate, to work under the 

contract.   

10.  REALITY also contracted with Sector 10 to provide enhancements to the patentable 

technology. However, the parties never came to terms regarding payment for the work, and the 

work was never delivered making it impossible to determine its reasonable value, if any.  

11.  REALITY has also commenced manufacturing and selling computer hardware and 

software solutions for “Trade Show Lead Strategy” (“eLit”) with features closely similar to 

Plaintiff’s patentable technology and other confidential information, which it received or 

appropriated, directly or indirectly from Sector 10.  

12.  Unless otherwise indicated, Dutro and its Affiliates, W. Dutro, Davis, Allen, and 

REALITY, are collectively referred to herein as “Dutro.”  
                                                           
1 “Affiliate” is defined in the contract as those persons who “directly or indirectly through one or more 
intermediaries, controls, is controlled by, or is under common control with” Dutro. 
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13.  Defendant John Gargett (“Gargett”) is an individual residing in the State of Washington.  

From April to August, 2009, Gargett was an officer and director of Sector 10.  As an officer and 

director 10, Gargett was privy to Sector 10’s patentable technology and other confidential 

information. 

14. During his tenure with Sector 10, Gargett formed a close association with Dutro, which 

continued after his resignation. Very shortly after resigning from Sector 10, Gargett started work 

with Defendant TruSys, Inc. 

15.  Defendant Valley Inception, LLC (“Valley Inception”) is a Delaware limited liability 

company with a principal place of business in California. It has, through its subsidiaries and 

officers, done business and is doing business in, the State of Utah. It had direct and continuing 

knowledge of the wrongful conduct RedRover Software, Inc. at the time its wholly-owned 

subsidiary (Defendant Incisive Software Corporation) acquired RedRover’s technology and 

products, causing foreseeable and direct hard to Plaintiffs in the State of Utah. 

16. Incisive Software Corporation (“Incisive”) is a Delaware corporation with its principal 

place of business in California. It was at the time of the acquisition of RedRover’s technology 

and products (above), a wholly-owned subsidiary of Valley Inception. It is, now, a stand-alone 

company still owned and controlled by Valley Inception. Incisive has commenced manufacturing 

and selling a Microsoft analytics tool for data analysis of large scale database inputs, which was 

a key portion of Plaintiffs’ patentable technology and other confidential information, which 

Incisive received or appropriated, directly or indirectly, from Sector 10.  
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17.  Defendant Proximex Corporation (“Proximex”) is a Delaware corporation doing business 

nationally, including, Utah. Proximex has commenced manufacturing and selling a Physical 

Security Information Management (“PSIM”) product (Surveillint) whose later releases have key 

features closely similar to Plaintiffs’ patentable technology and other confidential information, 

which Proximex received or appropriated, directly or indirectly from Sector 10.  

18.  Defendant TruSys, Inc. (“TruSys”) is a Washington corporation doing business in the 

State of Utah. Plaintiffs are informed and believe that after Gargett started working, TruSys 

commenced operational risk consulting utilizing Plaintiffs’ patentable technology and other 

confidential information, which Gargett  obtained from Sector 10, while a Director and Officer 

of Sector 10.   

JURISDICTION AND VENUE 

19. The Court has jurisdiction over the subject matter of the action under Utah Code Ann. § 

78A-5-102(1) and § 78B-6-401, et seq. (the “Utah Declaratory Judgment Act”). 

20. The Court has personal jurisdiction over the out-of-state defendants pursuant to Utah 

Code Ann. § 78B-3-205(1)-(3). 

21. Venue is proper in this Court pursuant to Utah Code Ann. §§ 78B-3-304(2) and -

307(1)(a). 

STATEMENT OF CLAIM  

Summary of Action 

22.  This action concerns the theft, misappropriation, conversion, and predatory and wrongful 

disclosure, use and transfer of patentable technology and other confidential information in breach 
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of contractual provisions for confidentiality, covenants of good faith and fair dealing, fiduciary 

duties.  

23. The technology was invented by Pericles DeAvila, Sector 10’s principal and founder. The 

technology was disclosed to Dutro and its Affiliates (collectively, “Dutro”), pursuant to a 

product manufacturing and purchase agreement, with strict confidentiality requirements, and to 

defendant John Gargett at a  time when Gargett was serving as an officer and director of Sector 

10 entities.  

24. Recognizing the value of the Sector 10 technology, Dutro undertook a concerted course 

of action to drive Sector 10 out of business rendering it financially incapable of enforcing its 

rights under the contract and through patent exclusivity. 

25.   Sector 10 is informed and believes that Dutro breached the contract, and otherwise 

unlawfully disclosed the technology to interested parties with whom it maintained professional 

contacts in the technology world.  Such disclosures, use of Sector 10's confidential information 

(including specific plans and specifications as well as other information), was undertaken in a 

concerted plan to personally profit from such misconduct as well as to render Sector 10 

financially and otherwise incapable of protecting, developing, and marketing its  hardware, 

software , and other devices built (or to be built) on the basis of this confidential and patentable 

technology.  

26.  Sector 10 is informed and believes that Defendants, and their affiliates set about the 

course of action by the following, in violation of the confidentiality agreements, covenants of 

good faith and fair dealing, and ownership rights of Sector 10. This scheme led to:  
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a.  An unexplainable and lengthy period of delay in production of further units of 

hardware and software, after the initial prototypes had been successfully built on 

schedule and demonstrated their workability;  

b.   Delay or obfuscation in the development and delivery of  product enhancements; 

c.  Intentionally, falsely, willfully and wrongfully communicating with funding 

sources which Sector 10 had obtained in order to dissuade those sources from completing 

funding transactions, thus depriving sector 10 of capital needed to further develop its 

technology as well as complete patent prosecution on their already-filed patent 

application.  

d.  Strategically overbilling and overcharging for prototypes and initial units, for 

services never delivered charges grossly in excess of agreed terms or the fair the value 

services, to create an artificial "debt load" on Sector 10 (thwarting funding or investors); 

e.  Creating a course of strategically filed, small local lawsuits in order to create a 

"litigation load" that would dissuade investors;  

f.  Through personal communication, affirmatively threatening or encouraging 

Sector 10 to abandon its technology and "get out of the way"; 

g.  Breaching fiduciary duties to Sector 10 , engage in dealing to the detriment of 

Sector 10 (to whom they owed duties of loyalty as current or prior officers and directors) 

and otherwise unlawfully disclose the technology to interested parties within a the 

technology world. 
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h.   Falsely and wrongfully communicating to potential customers and others that the 

PLX3D system and its technology were not owned by Sector 10, but was owned by Allen 

and Dutro.  

27. Sector 10 is also informed and believes that Dutro collaborated with others, including 

Gargett, to entice and induce them to breach their fiduciary duties to Sector 10, engage in dealing 

to the detriment of Sector 10 (to whom they owed duties of loyalty as officers and directors) , 

and otherwise unlawfully disclose the technology to interested parties within the technology 

world. 

28.   Since then, certain key elements of Sector 10’s technology have appeared in the 

commercially available products and services of competitors. 

BACKGROUND FACTS 

PLX3D  

29. Pericles DeAvila is an individual residing in Summit County, Utah with a background in 

occupational health and safety.  

30. In 2000, DeAvila applied for and was issued a patent for portable safety apparatus to ease 

compliance with occupational health and safety regulations (U.S. Patent No. 7,188,846).  

31. After the terrorist attacks of September 11, 2001, DeAvila became interested in 

developing technology that was would aid first responders in locating people in the event of a 

disaster such as occurred on September 11, 2001. Aware of the fact that many people carry 

portable transmission devices, and buildings already possess wireless alarms, security cameras, 

etc., DeAvila developed a concept of using the signals from these portable. devices that transmit 
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signals (cell phones, pagers, etc.), being developed a system where an entire building, feature by 

feature and floor by floor, then encoded into program on and a individual within a burden (using 

the signals from their handheld devices) be located three dimensionally in that building. Because 

of the encoding, this would be true even if floors collapsed on each other. Using this technology, 

in the event of a building evacuation, it would be immediately discernible how many had 

evacuated, and where the people were located and had not evacuated. First responders could be 

located in 3-dimensional space and in real-time. The technology required the development of 

encoding systems and large-scale database management together with analytics embedded in the 

software or running with the software that would process the information into visuals based so 

responder command centers could form a visual representation of the building and people within 

32. The development of this physical security information system required several phases.  

a.  The development of new physical devices that could be part of a first response 

stationary or mobile unit, 

b.  Global or acquisition analytics tools necessary to make the signals and their 

discrete information in the large-scale database usable if for any disaster response 

command center,  

c.   Software/visual graphics capability necessary to convert these data elements into 

a visual representation of the building or disaster location to enable immediate, visual 

representation of the response area,  building interior and exterior, and location of 

personnel available in the command center,  

d.  Development of this expanded concept to include better coordination of 
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emergency response and physical security assets over a wireless network. This last 

required item was also necessary in order to demonstrate the system's capabilities to 

potential investors and customers. 

33. Some of its key features were (a) a web based browser interface for remote viewing of 

security cameras, (b) automated access to floor plans, evacuation procedures and contact lists, (c) 

tracking of first responders and building occupants in real-time 3D, and (d) 2-way 

communications with first responders, facility and operations managers.  

34. Plaintiffs are informed and believe that DeAvila was the first to develop such a system, 

which he named the Pericles LogiX System (“PLX3D”).  

35. Following extensive professional consultations concerning the patentability the PLX3D 

technology and its components, DeAvila and his advisors concluded that it was patentable 

technology and therefore pursued patent application with the intention of fully completing patent 

prosecution to a successful conclusion. 

36. On October 8, 2007, DeAvila applied for a distributed safety appliance patent 

(11/868,908) that contained the core concepts, but not the working components of PLX-3D, 

which appeared only in the system itself.  The patent application was published on April 9, 2009. 

37.  However, the patent application was abandoned when through the actions of 

defendants herein, Sector 10 was rendered incapable of paying the substantial costs of patent 

prosecution. 

38. Sector 10 is informed and believes that with proper means, the patent prosecution of 

PLX3D would have been successful.  
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Dutro and Allen 

 

39. In 2007, Sector 10 was ready to start production of emergency response equipment 

running PLX-3D. 

40.  Dutro represented that it was capable of producing the equipment (Stationary and Mobile 

Response Units) based on specifications provided by Sector 10. 

41. The parties entered into a Master Product Manufacturing and Purchase Agreement dated 

October 1, 2007 (the “Master Agreement”). 

42. The Master Agreement was subject to strict confidentiality requirements; including but 

not limited to Paragraph 14: “Confidential Information,” which prohibited disclosure of broadly 

defined confidential information “without written authorization of the disclosing party” or use 

“for any purpose other than in connection with the legitimate performance of [the party’s] 

obligations under this Agreement;….” 

43. As part of the Master Agreement, and pursuant to the foregoing confidentiality provision, 

Sector 10 disclosed to Dutro its patentable technology, inventions, plans, drawings, models, 

assembly procedures, and other intellectual property rights. 

44. The parties anticipated that Dutro’s services under the Master Agreement would include 

“Manufacturer Enhancements” to the covered products that would enhance their functionality 

and manufacturability. 

45. The Master Agreements provide as follows regarding the Manufacturing Enhancements 

(Paragraph 15): 
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If at any time during the Term, Manufacturer or any individuals employed by or 
on behalf of Manufacturer and/or its Affiliates conceive, create and/or invent any 
modifications or enhancements to the design, composition dimensions or 
appearance of the Products, or other Sector 10 Technology with respect to those 
Products…, with or without the assistance of anyone employed by or on behalf of 
Sector 10, Manufacturer shall give written notice of such Manufacturer 
Enhancements to Sector 10 and may, but need not, propose in writing that such 
Manufacturer Enhancements to Sector 10 and may, but need not, propose in 
writing that such Manufacturer Enhancements be adopted and implemented with 
respect to one or more Covered Products to be manufactured by Manufacturer. 
Except as otherwise agreed in writing by Sector 10 and Manufacturer, all 
Manufacturer Enhancements shall be deemed to be “works for hire” developed by 
Manufacturer for the benefit of Sector 10, for which Manufacturer acknowledges 
and agrees that it has received fair and adequate consideration. Manufacturer 
acknowledges and agrees that Sector 10 shall acquire exclusive and sole 
ownership of and all right, title, and interest in all such Manufacturer 
Enhancements, and, upon Sector 10’s request, Manufacturer shall execute and 
deliver to Sector 10 all assignments, instruments, certificates or other materials 
reasonably required by Sector 10 to confirm, document and preserve Sector 10’s 
rights in and to the Manufacturer Enhancements. 

 
46. The Master Agreement was subject to strict confidentiality requirements; namely, 

Paragraph Fourteen, “Confidential Information,” which prohibited disclosure of broadly defined 

confidential information “without written authorization of the disclosing party” or use “for any 

purpose other than in connection with the legitimate performance of [the party’s] obligations 

under this Agreement;….”  

47. As part of the Master Agreement, and solely to enable Dutro , its principals and its 

affiliates to carry out their obligations under the Agreement, Sector 10 disclosed to Dutro its 

patented and patentable technology, inventions, plans, drawings, models, assembly procedures, 

and other intellectual property rights. All such information disclosed was subject to the foregoing 

confidentiality provision, which covered both Dutro and its broadly-defined “affiliates”.  
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48. Dutro immediately started manufacturing prototypes of the products, including, three 

SRU50s and a prototype SRUM.  

49. The first prototypes and products were manufactured and delivered by Dutro in less than 

60 days.  

50. In early 2008, and pursuant to the Master Agreement, Dutro manufactured and delivered 

several more prototypes, including four MRUs.  

51. Production of these prototypes caused and allowed Dutro to become intimately familiar 

with the design, manufacture, and production costs of such products.  

52. In mid 2008, Dutro attempted to interest Sector 10 in acquiring REALITY. When Sector 

10 stated that it had no interest, Dutro started to experience unexplained production delays.  

53. Plaintiffs are informed and believe that,  at that time, Dutro conceived their  scheme to 

wrongfully delay production of Sector 10’s products, interfere with and frustrate Sector 10’s 

financing, and otherwise impede and delay Sector 10’s business in an effort to convert, capitalize 

on, and unlawfully use Sector 10’s patented and patentable technology and other confidential 

information.  

54. Shortly after executing the Master Agreement, Dutro became aware that Sector 10 was 

actively negotiating with other persons and entities that were or might be interested in providing 

funding for Sector 10’s operations and business plans.  

55. In an effort to discourage and induce Sector 10 from seeking and obtaining funding from 

other sources, Dutro offered to provide immediate financing to Sector 10.  
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56. Dutro provided a small amount of funding that was originally considered to be an 

“investment” and expressed interest in further “investment”  

57.  However, after inducing Sector 10 to forego other funding opportunities, Dutro set out 

on a purposeful, bad faith course of conduct and dealing to delay funding and render Sector 10 

financial vulnerable.  

58. In doing so, Dutro created false, misleading, immaterial, and pretextual reasons not to 

consummate the funding. This course of conduct included the following:   

a.  The original “investments” of W. Dutro and Davis were converted to loan 

agreements. However, Allen refused to execute a loan agreement for his $18,000. 

b.  When discussions concerning funding first began in October, 2007, Dutro gave 

Sector 10 a production price-per-unit on Stationary Response Units and Drone Camera 

Boxes. Dutro also promised it would match or beat any other manufacturer’s price for 

manufacture of MRUs.  

c.  Dutro increased by more than double the production price-per-unit given in 

October, 2007 for manufacture of Sector 10’s products.   

d.  Pursuant to the Master Agreement, Sector 10 placed a purchase order with Dutro 

for twenty MRUs on January 6, 2009.  

e.  Although Dutro had produced a prototype more than one year before, Dutro failed 

to fill Sector 10’s order for MRUs, rendering Sector 10 without the prototypes and 

equipment necessary for demonstration and field-testing of the equipment (a prerequisite 

to funding and roll-out of the product in the marketplace).  
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f.  Dutro falsely claimed that engineering changes were necessary notwithstanding 

the fact that prototypes of the same equipment had been manufactured in 2008.  

g.  Between October 1, 2007 and the end of March, 2009, Dutro billed Sector 10 for:  

1)  Research, development, and production of nine MRUs;  

2)  Research, development, and production of two SRUs with fifty Masks, 

and eight Drone Camera Boxes;  

3)  Research, development, and production of fourteen SRU Components and 

thirteen Other Components;  

4)  Material, labor, and time for development and testing of prototypes; and  

5)   Engineering, Design, and Development.  

59. Dutro claimed that as of March, 2009, Sector 10 owed $427,217 for research and 

development and Manufacturer Enhancements under the Master Agreement.  

60. Dutro’s drastic increase in manufacturing charges (compared to those initially given)  

were part of a concerted effort to stop or slow production of Plaintiffs’ Products, and to preclude 

Sector 10 from producing Products and developing Technology. This enabled Dutro to move 

forward with plans to use Sector 10’s patented and patentable technology and other confidential 

information to develop products and technology in violation of the Master Agreement and state 

law, for its financial gain.  

61. Sector 10 contested the charges and informed Dutro that the invoiced charges represented 

duplications, included charges for work that was never performed, and otherwise lacked 

substantiation.  
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62. In response, Dutro falsely represented that the March invoices for $427,217 were created 

“for the IRS,” because the IRS was auditing Dutro, and that Dutro would “not try to collect” 

them.  

63. After Plaintiffs had been stalled on the development of Products for two years due to the 

actions and intentional inaction of Dutro, and had been invoiced nearly $500,000 in charges, 

(most of which were unsubstantiated or duplicate billings), on August 6, 2009, Sector 10 signed 

a Promissory Note Agreement in the amount of $250,000 to settle the dispute between Dutro and 

Sector 10, and to obtain return of Plaintiffs’ patented and patentable technology and other 

confidential information so that production could be moved to another manufacturer.  

64. This settlement was negotiated by John Gargett, an officer and director of Sector 10. 

Sector 10 is informed and believes, and thereon alleges, that this negotiation was the result of 

collusion between Gargett and Dutro to burden Sector 10 with unwarranted debt, and enabler 

garget to also pursue avenues to misappropriate portions of Sector 10 technology.   

65. Immediately after this negotiation, Gargett resigned as an officer and director of Sector 

10.  

66. The August 6, 2009 Promissory Note Agreement required Dutro to return all of 

Plaintiffs’ inventory, including, but not limited to, four MRUs; one SUR50 and all unfinished 

products located in Utah, California, or Washington, to include one SRUM demo (with screen); 

one SRUM that was not completed and any other SRUM in production or development, and any 

MRU Tent units under development.  
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67. On August 26 and 29, 2009, DeAvila went to the Dutro manufacturing facility in Logan, 

Utah to retrieve Plaintiffs’ products and materials, which Dutro refused to turn over.  

68. Sector 10 only recovered the following: four MRUs; one SRU50, an unfinished SRUM 

and parts; and an unfinished MRU Specialty unit and parts.  

69. The MRUs were not in the condition of the three MRUs previously delivered, as required 

by the August 6, 2009 Promissory Note Agreement.  

70. When they were picked up, they were not in the condition they were in when the August 

6, 2009 Promissory Note Agreement was signed, as required, and the MRUs were not in a 

condition similar to the previous three units delivered, as required.  

71. The four MRUs had key parts that had become missing sometime between August 6, 

2009 and August 26, 2009; some units had become “damaged”, and were not in operable or 

saleable condition.  

72. On September 2, 2009, Plaintiffs demanded in writing that Dutro turn over detailed plans 

and specifications for all of Plaintiffs’ products, including but not limited to all versions of the 

MRU, SRU, SRU Media, Drones, and MRU Specialty units, including enhancements, for all 

units built or in process; engineers’ drawings and notes regarding research and development of 

the same; pricing breakdown; and lists of all suppliers used in production of the units, all of 

which items were the exclusive property of Plaintiffs under the Master Agreement.  

73. After several delays, Dutro supplied Plaintiffs with only copies (not originals) of plans 

and specifications, but those plans and specifications were not complete and the information had 

been altered by Dutro to the point they were useless in the manufacturing process 
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74. The condition of these specifications and plans was substantially different than had been 

in Dutro’s possession previously and was such that it was not possible for Sector 10 to have the 

products manufactured by others.  

75.  Dutro has failed and refused to return additional Plaintiffs’ property and inventory, 

including, product inventory ordered under the Purchase Order dated January 6, 2009, and has 

not given to Sector 10 the following information for all Sector 10 products that have been 

produced “as built” or “in process,” including all versions of MRU, SRU, SRUMedia, Drones, 

MRU Specialty units and any other products:  

a.  Detailed specifications for all base units;  

b.  Detailed specifications for all enhancements to base units;  

c.  All Manufacturing Enhancements;  

d.  Engineer drawings and notes regarding research and development or other 

enhancements;  

e.  Pricing breakdown by product, including, enhancements;  

f.  A list of all suppliers used in production and related detailed costs 

associated with each supplier;  

g.  Molds worth an estimated $250,000;  

h.  1,000 water tanks shipped from Canada;  

i.  Plastic doors;  

j.  Labels; and  

k.  Various other parts and supplies.  
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76. Dutro’s failure to return to or give to Plaintiffs all of Plaintiffs’ property and inventory as 

set forth herein was a breach of the August 6, 2009 Agreement.  

77. Plaintiffs are informed and believe, and thereon allege, that this course of action was 

intentionally calculated to buy Dutro time to gain financially from the use of patented and 

patentable technology and other confidential information obtained from Plaintiffs.  

78. Dutro is in possession of Plaintiff’s patent and patentable technology and other 

confidential information, which it has used and intends to use for personal gain. 

79. In February 2009 Sector 10, Inc. was negotiating with Bank of America the licensing and 

sale of Sector 10 technology and products to Bank of America,  which included use of PLX-3D.  

80. DeAvila asked Allen to attend a February 2009 meeting with him so that Reality 

Engineering could better understand the specific needs of Sector 10 to consummate the sale to 

Bank of America.  

81. In February 2009 Allen, owner of Reality Engineering, travelled with DeAvila to San 

Francisco, California to meet with a Bank of America representative regarding the sale of the 

Sector 10 software to Bank of America. Allen knew that contract negotiations between Bank of 

America and Sector 10 were in progress.  At the meeting with Bank of America, Allen 

represented himself as the owner of Reality Engineering. Sometime after the meeting, Allen 

secretly contacted Bank of America and falsely held himself out as an officer of Sector 10.  

82. Allen also falsely informed Bank of America that the PLX-3D software was not owned 

by Sector 10, but was owned by Reality Engineering.  
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83. Allen's patently false representations to the Bank of America representative caused delay 

with the contract being negotiated between Sector 10 and Bank of America and cast doubt upon 

Sector 10 in the eyes of Bank of America. Allen's misconduct was intentional and was done for 

an improper purpose and by improper means.  

84. In the fall of 2009 Sector 10, Inc. was in negotiation with Moody Capital LLC (“Moody 

Capital”) for financing to fund development of Sector 10’s proprietary products.  Moody Capital 

had verbally agreed to provide Sector 10 with $7 Million in financing.  

 85. On October 7, 2009 Allen wrote an email to Larry Madison (“Madison”) of Sector 10, 

Inc. in which he discussed the recent 8K filing made by Sector 10 Holdings and related disputes 

over the Master Agreement between Sector 10 and Dutro. Allen attached to the email a letter 

from Dutro regarding these disputes and cc'd Michael Dion ("Dion"), Director of Corporate 

Development at Moody Capital.  

86. This "copying" of the email to Dion was in direct effort to sabotage the financing to be 

put in place by Moody Capital, and had no other legitimate business purpose.   

87. Dion responded to Allen's email stating that "if Moody backs out as a result of this letter 

you sent, and if the information was inaccurate as I believe it is, you open yourself up to major 

lawsuits".  

88. Shortly thereafter, Moody Capital ceased correspondence with Sector 10 regarding 

financing.  

89. Allen's statements caused Moody to cease negotiations regarding and future funding.  
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Reality Engineering, Inc.  (REALITY)  

 90. In December, 2008, DeAvila flew to Portland, Oregon to discuss with REALITY certain 

enhancements of PLX3D.  

91. Specifically, Sector 10 was looking for enhancements to the user interface, and 

“lightening” of the 3D packets, which were intended for a public demonstration of the system in 

March, 2009.  

92. REALITY gave an estimate of $50,000 for the work. On January 7, 2009, the Sector 10 

Board of Directors approved a resolution authorizing the engagement of REALITY for no more 

than $50,000. A copy of PLX-3D was delivered to REALITY, by Dutro, on an IO board. 

93. REALITY was deemed an “unconsolidated related party of Dutro Company,” and, thus, 

covered by the confidentiality provisions of the Master Agreement. Prior to the target date, 

REALITY delivered nothing but a video animation showing operation of PLX3D. 

94. Therefore, Sector 10 was forced to run its operational model of PLX-3D without the 

alleged enhancements by REALITY. 

95. Following the demonstration, REALITY demanded the sum of $168,375 for its service.  

This was done at or about the same time Dutro demanded $427,217 for its alleged R&D and 

Manufacturer Enhancements under the Master Agreement.  

96. However, other than the video animation, REALITY has supplied none of its alleged 

work product.  

97. Sector 10 refused to pay more than the $50,000 that was originally authorized without 

evidence of the work that was allegedly performed.  
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98. Rather than do so, REALITY demanded the increased sum of $180,000 and filed action 

against Sector 10 for this amount.  

99. Since that time, REALITY commenced manufacturing and selling computer solutions for 

“Trade Show Lead Strategy” (“eLit”) with features closely similar to Plaintiff’s patentable 

technology and other confidential information, which it received from Plaintiffs. 

100. The claims set forth herein are also counterclaims to the consolidated action filed by 

REALITY against Sector 10.  

RedRover/Valley Inception/Incisive 

101. In January, 2009, DeAvila flew to a meeting in Portland with Lee Allen and REALITY, 

regarding enhancements to PLX3D.  

102. Present at this meeting was Kevin Swartz, whose involvement was not explained nor 

were his credentials revealed. In fact, Kevin Swartz is a computer software engineer and 

computer engineer who was, at that time, working for RedRover Software, Inc., and whose 

presence at the meeting had no legitimate purpose.  

a.  Swartz holds a Bachelor of Science in, Electrical Engineering and 

Computer Engineering from Oregon State University, and has further studies in 

Computer Engineering from Danmarks Tekniske Universitet in Denmark.  

b.  Swartz was, at that time, the Software Engineering Lead for RedRover 

Software, and was supervising RedRover's products through the full cycle of 

planning to development to release and maintenance. 

c.  Since that time, Swartz went directly to work for Incisive as its Director of 
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Engineering, managing the development of all Incisive products including those 

based on the purloined Section 10 technology. 

d.  In addition to Incisive, Swartz has worked as a Software Engineering 

Consultant for Proximex during the time it was developing its releases based on 

Sector 10 technology.  

e. He has been directly involved in the development of Surveillint Web 

Access, stating in his publicly-available biography that “Web Access is a web 

application that implements a subset of features of the Windows-based, 

Surveillint centralized console. The main features of Web Access are event 

management and viewing video”. 

103. In February, 2009, DeAvila flew to Portland for further meetings with REALITY. During 

this meeting, DeAvila unexpectedly and accidentally again met Swartz, as well as Richard 

Burright, during the course of meeting with Lee Allen and REALITY, regarding enhancements 

to PLX3D. 

104. This time, Swartz and Burright were introduced as representatives of RedRover Software, 

Inc. The nature of the encounter was such that it was clear to DeAvila that Allen did not intend 

for DeAvila to meet Swartz and Burright, nor to know that they were present at REALITY. 

105. Burright is and was a business associate and colleague of Jack Smith. Burright joined 

RedRover on October 31, 2008 as President and CEO of RedRover Software, Inc.  

106. Plaintiffs have since learned that RedRover manufactured a Microsoft analytics tool for 

data analysis of large scale database inputs, which was a key portion of PLX-3D.  
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107. At a time unknown to Plaintiffs, RedRover’s technology and products were acquired by 

Incisive, which was a wholly-owned subsidiary of Valley Inception, which was started in 

February 2009 as a Silicon Valley investment company. One of Valley Inception’s founders was 

Jack Smith, Richard Burright’s business partner and former professional colleague. 

108. Following the acquisition of RedRover’s technology and products by Incisive, the Valley 

Inception subsidiary, Incisive’s products had the protocol structures and management processes 

of Sector 10’s PLX-3D. 

109. Incisive is now a stand-alone company though still owned and controlled by Valley 

Inception. 

Proximex 

110. As previously alleged, in April, 2009, Dutro demanded $427,217 in Research and 

development charges, and Manufacturer Enhancements under the Master Agreement.  

111. At the same time, defendant Davis informed DeAvila that her husband (Richard Davis) 

had a friend (Jack Smith) working on Sector 10’s technology. Smith joined Proximex, as CEO, 

on September 24, 2007. 

112. DeAvila recognized Smith’s name from professional literature (Hotmail.com), but did not 

know about his connection to Proximex until pointed to Proximex and its product, Surveillint, by 

the “work product” memorandum dated November 9, 2011 by a technical consultant retained by 

Plaintiffs’ California attorneys. 
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113. In August/September, 2009, which was after execution of the August 6, 2009 Promissory 

Note Agreement, Davis phoned DeAvila and said, “Why don’t you just get out of the way 

because we have already struck a deal on this.”  

114.    This statement was made despite the fact that neither Davis, her husband, Dutro  or any 

other “we” permutation, had or owned any  property interests, information,  or any other rights 

relative to this technology (contractual or otherwise)  with which to "strike a deal" or otherwise 

sell, barter, convey, trade, transfer, or hypothecate in any way.  

115. On October 12, 2010, Proximex, under the CEO management of Jack Smith and with the 

Kevin Swartz in a key engineering capacity (both with Valley Inception subsidiary, Incisive, and 

as a consultant to Proximex), announced the release of Surveillint 5.5 with the following 

enhancements:  

 a.  Web based browser interface for users to remotely view alert information 

 and camera video as well as monitor a smaller, more focused environment;  

 b.  automatic inclusion of relevant information from different sources, 

including web sites and local networks, such as “floor plans, evacuation 

procedures and contact lists;”  

 c.  integration of geotracking capabilities with vehicle locator systems;  

 d. ability to track “the exact whereabouts of first responder and emergency 

 response vehicles,” which are updated in realtime; and  

 e.  alerts, in real-time, of network outages and performance degradation of 

security devices or systems.  
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116. On April 6, 2011, Proximex, under the CEO management of Jack Smith and with Kevin 

Swartz in a key engineering capacity (directly as a consultant to Proximex), announced the 

release of Surveillint 6.0 with the following enhancements:  

a.  2-way communication between various internal and external resources, 

including first responders, facilities, operations and emergency groups that are 

involved in initial assessment and response to incidents and issues;  

b.  incident management functionality, which triggers, for example, alerts 

through Surveillint’s user interface in the event of a downed aircraft or power 

outage;  

c.  mobile web version of Surveillint to extend communications from first 

responders;  

d. mobile web based notifications and information, such as response tasks 

and maps to on scene first responders, in real time; and  

e.  tracking of “several different types of resources, including ‘blue force’ 

objects (police and emergency response vehicles) and first responders.” 

117. These features of both Surveillint 5.5 and 6.0 are closely similar to Plaintiffs’ patentable 

technology and other confidential information, which Dutro, Gargett, Jack Smith, and Kevin 

Swartz received directly or through intermediaries from Sector 10. Proximex has, so far, refused 

to identify the source of these product enhancements though engaged in discussions with 

Plaintiffs (2012) regarding same. 
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TruSys/John Gargett 

118. While meeting with REALITY, in February, 2009, and during a lunchtime conversation, 

Travis Wilhelmson (REALITY) stated that REALITY was also meeting with a “former Siemens 

sales person” who had become a security consultant (Richard Miller). 

119. It was thus disclosed that REALITY was discussing PLX3D with a third party. Allen 

conceded that he wanted Miller’s opinion about PLX3D's capabilities, thus also revealing that he 

had disclosed details of the technical operation and specifications underlying PLX3D to a 

knowledgeable and potentially competing third party.  

120. Miller merged his consulting business, (which through REALITY had detailed 

knowledge of Sector 10 technology) into TruSys in May 2009.   

121. Gargett joined TruSys as Vice President of Operations within days of resigning from the 

Sector 10 board (September 9, 2009).  

122. As a Director and Officer of Sector 10, Gargett had access to all aspects of PLX3D and 

the strategic plans surrounding the emergency response equipment.  

123. Through these efforts, he was privy to all of Sector 10’s patented and patentable 

technology and other confidential information.  

124. When the relationship with Dutro soured, Gargett was put in charge of negotiating the 

loan agreements. Through this activity, he developed a close relationship with Dutro, most 

particularly, with Davis, which continued after he left Sector 10.  

125. Gargett resigned right after the August 6, 2009 Promissory Note Agreement was put in 

place.  
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126. Prior to Gargett’s arrival, TruSys’s primary focus was developing software to assist in 

design and build functions for the construction industry. TruSys entered the emergency response 

and incident market after Gargett joined.  

127. The products and methodologies used by TruSys are consistent with and closely similar 

to the patentable information and other confidential information Gargett received from Sector 10 

FIRST CLAIM FOR RELIEF 

Breach of Master Agreement (Dutro) 

128. Plaintiffs reallege the preceding paragraphs as though fully set forth herein.  

129. Pursuant to the Master Agreement, Plaintiffs disclosed information regarding patents, 

Patentable Technology, and Proprietary and Confidential information to Dutro for the purpose of 

allowing Dutro to have the information needed to perform its obligations under the Master 

Agreement.  

130. The Master Agreement prohibited Dutro from using Confidential information, 

Proprietary information, and Manufacturer Enhancements obtained from Plaintiffs for any 

purposes other than fulfilling the obligations of the Master Agreement.  

131. The Master Agreement provides that any research and development done by Dutro, 

including work done by individuals employed by or on behalf of Dutro and/or its Affiliates in an 

effort to further develop or improve the Products and in which they "conceive, create, and/or 

invent any modifications or enhancements to the design, composition, dimensions or appearance 

of the Products, or other Sector 10 Technology with respect to those Products (,Manufacturing 

Enhancements')" also remained the exclusive property of Plaintiffs.  
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132. Dutro unlawfully, and in violation of the terms of the Master Agreement, disclosed 

Plaintiffs' Proprietary and Confidential information and Manufacturing Enhancements to others 

as specified elsewhere herein, incorporated those Enhancements and Information into its own 

production, and collaborated and colluded with others to use the Confidential Information as 

specified herein.   

133. Dutro unlawfully, and in violation of the terms of the Master Agreement, failed and 

refused to return Confidential information, Proprietary information, and Manufacturing 

Enhancements to Plaintiffs upon demand from Plaintiffs that it do so.  

134. Dutro's unlawful disclosures and other violations of the Master Agreement have damaged 

Plaintiffs. As a direct and proximate result of Dutro's breach, plaintiff suffered (and continues to 

suffer) injury and damage in an amount to be determined at trial. The Master Agreement 

provides for recovery of attorneys fees and costs by the prevailing party in the event that an 

action or proceeding is brought to enforce the terms thereof.  

SECOND CLAIM FOR RELIEF 

Injunctive Relief (All Defendants) 

135. Plaintiffs reallege the preceding paragraphs as though fully set forth herein.  

136. Defendants' unlawful disclosure, possession, and use of Plaintiffs' confidential and 

proprietary information threatens immediate and irreparable harm to the Plaintiffs and tortiously 

interferes with Plaintiffs' business interests.  

137. Plaintiffs are entitled to injunctive relief requiring the immediate and full return of all of 

Plaintiffs' confidential and proprietary information and property, including the Manufacturing 
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Enhancements, and prohibiting All Defendants from using, disclosing, profiting from, or 

otherwise benefitting from the information and property, and prohibiting any future manufacture 

or sale of any product in violation of Plaintiffs' rights.  

THIRD CLAIM FOR RELIEF 

Breach of Covenant of Good Faith and Fair Dealing-Master Agreement (Dutro) 

138. Plaintiffs reallege the preceding paragraphs as though fully set forth herein.  

139. Inherent in every contract in the State of Utah is an implied covenant of good faith and 

fair dealing. The covenant includes the assurance that a party to the contract will not take 

measures to undermine the other contracting party's ability to appreciate the benefits of the 

contract.  

140. Dutro breached the covenant of good faith and fair dealing inherent in the Master 

Agreement by undermining Plaintiffs' ability to receive the full benefits of the Master 

Agreement.  As a direct and proximate result, plaintiffs suffered (and continue to suffer) injury 

and damage in an amount to be determined at trial, including attorney's fees and costs.  

FOURTH CLAIM FOR RELIEF  

Breach of August 6, 2009 Agreement (Dutro) 

141. Plaintiffs reallege the preceding paragraphs as though fully set forth herein.  

142. The August 6, 2009 Agreement required Dutro to return all Sector 10 inventory, 

including, but not limited to four MRU units; one SRU-50 unit and all unfinished product located 

in Utah, California or Washington, which included one SRU-M demo (with screen); one SRU-M 
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not completed and any other SRU-M in production or development by Dutro and any MRU-Tent 

units under development. 

 143. Dutro's failure to return to or give to Sector 10, Inc. all Sector 10 inventory as set forth 

herein constitutes breach of the parties' Agreements.  

144. As a direct and proximate result of Dutro's breaches, plaintiff suffered (and continues to 

suffer) injury and damage in an amount to be determined at trial. 

FIFTH CLAIM FOR RELIEF 

Interference with Prospective Business Relations/ Economic Advantage 

(Allen and Reality Engineering) 

145. Plaintiffs reallege the preceding paragraphs as though fully set forth herein.  

146. As a direct and proximate result of Allen and Reality Engineering's intentional actions, 

plaintiffs suffered (and continue to suffer) injury and damage in an amount to be determined at 

trial.  

147. Moreover, Allen's actions individually and on behalf of Reality Engineering, including 

but not limited to Allen's representations to Bank of America concerning Allen's relationship to 

Sector 10, and the actual ownership of Sector 10 Technology (PLX3D) were intentional and 

malicious conduct or conduct that manifests a knowing and reckless disregard of and 

indifference toward the rights of others, entitling plaintiff to punitive or exemplary damages 

pursuant to Utah Code Ann. 78-18-1.  
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SIXTH CLAIM FOR RELIEF 

Misappropriation of Trade Secrets 

(Gargett, TruSys, Valley Inception, Incisive, and Proximex) 

148. Plaintiffs reallege the preceding paragraphs as though fully set forth herein. 

149. The patent application disclosed some of the core concepts, but not the key elements of 

PLX-3D, which could only be found in PLX-3D itself. 

150. Therefore, PLX-3D was a “trade secret,” by definition of the Utah Uniform Trade Secret 

Act, for being a formula, pattern, compilation, program, device, method, technique, or process 

that derived independent economic value, actual or potential, from not being generally known to, 

and not being readily ascertainable by proper means by, other persons who can obtain economic 

value from its disclosure or use. Utah Code Ann. § 13-24-2(4)(a). 

151. The disclosure of PLX-3D, to Dutro and its Affiliates, was the subject of the strict 

confidentiality requirements of Paragraph 14 of the Master Agreement. 

152. Plaintiffs enforced those provisions by requiring non-parties to the Master Agreement, 

such as, independent contractors, to sign separate non-disclosure agreements.  

153. Therefore, PLX-3D was the subject of efforts that were reasonable under the 

circumstances to maintain its secrecy. Utah Code Ann. § 13-24-2(4)(b). 

154. Plaintiffs did not consent, express or implied, to the disclosure to, or use by any of the 

non-Dutro Defendants, of PLX-3D. 
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155. At the time of his disclosure to TruSys, Gargett knew or had reason to know that by 

virtue of his position as officer and director of Plaintiffs, his knowledge of PLX-3D was acquired 

under circumstances giving rise to a duty to maintain its secrecy or limit its use.  

156. TruSys knew or had reason to know that its knowledge of PLX-3D was derived from or 

through persons (John Gargett and Allen/REALITY to Richard Miller) who owed a duty to 

maintain its secrecy or limit its use.  

157. Valley Inception/Incisive knew or had reason to know that their knowledge of PLX-3D 

was derived from or through persons (Allen/REALITY to Kevin Swartz and Richard Burright; 

and Dutro Affiliates to Jack Smith) who owed a duty to maintain its secrecy or limit its use. 

158. Proximex knew or had reason to know that its knowledge of PLX-3D was derived from 

or through persons (Allen/REALITY to Kevin Swartz and Richard Burright; and Dutro Affiliates 

to Jack Smith) who owed a duty to maintain its secrecy or limits its use. 

159. Therefore, each of Gargett, TruSys, Valley Inception, Incisive, and Proximex 

“misappropriated,” or acquired PLX-3D by “improper means.” Utah Code Ann. § 13-24-2(1), 

(2)(b)(ii)(C). 

160. Plaintiffs are entitled to damages, and injunctive relief, according to Utah Code Ann. §§ 

13-24-3 and -4. 

SEVENTH CLAIM FOR RELIEF 

Declaratory Relief (All Defendants ) 

161. Plaintiffs reallege the preceding paragraphs as though fully set forth herein.  

162. An actual controversy has arisen between Plaintiffs and Defendants as to: a) the 
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applicability of the Confidentiality Agreement(s) and Master Agreement to the Sector 10 

Technology, and b) Whether Sector 10, its technology, its patentable technology, and/or its 

Patentable Technology or other protected information are the sources (in whole or in part) for the 

PSIM technology developed by and used by Defendants. 

163. Plaintiffs desire a judicial determination; they request that the Court make a Declaration 

as to the parties' respective rights and obligations concerning these issues A judicial declaration 

is necessary and appropriate at this time. 

COUNTERCLAIMS 

164. The claims set forth herein are also counterclaims to the consolidated actions filed by 

Dutro and Allen, including, this subject action, against Sector 10. 

JURY TRIAL DEMAND 

 Pursuant to Utah R. Civ. Proc. 38(b), Plaintiffs repeat herein the demand for jury trial in 

the original Complaint (Case No. 100912234) hereby demanding trial by jury of any issue triable 

of right by a jury; representing that the statutory jury fee was paid on July 8, 2010. 

WHEREFORE, Plaintiffs pray for relief as follows: 

1. For monetary damages against Defendants, and each of them, in an amount to be proven at 

trial as set forth in the above Claims for Relief; 

2.  For Declaratory Relief as set forth in the Seventh Claim for Relief; 

3. For Injunctive Relief as set forth in the Second and Sixth Claims for Relief; 

4. For exemplary and punitive damages as set forth in the Fifth Claim for Relief;  

4. For Costs and Attorneys' Fees as set forth in the First and Third Claims for Relief; 
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AND such other and further relief as the Court deems just and appropriate.  

DATED this 21st day of May, 2014. 

      EISENBERG GILCHRIST & CUTT 

 
      By /s/ Robert D. Sherlock     

           Robert D. Sherlock 
           Attorneys for Plaintiffs 
 
 

DALTON & KELLEY, PLC 
 
 
      By /s/Donald L. Dalton     

            Donald L. Dalton 
            Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

 

THIS WILL CERTIFY that I caused a true and correct copy of the within and foregoing, 
“Second Amended Complaint (Second Amended),” to be e-filed, this 21st day of May, 2014, 
with service to counsel who have appeared electronically in the action. 
 

 
      /s/ Donald L. Dalton       
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