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<Abstract>

Determining damages: Korea - China - Japan's

legal lineage

Soon—Koo, Myoung

Damages measurement is an especially thorny matter with regard to
compensation for damages. Therefore, most continental law countries
stipulate the exact terms of the amount of damages in the Civil Code.
The Republic of Korea, China and Japan are no exception. By comparing
the provisions of each respective country (Article 393 of the Korean
Civil Code, Article 416 of the Japanese Civil Code, Article 113 of the
Chinese Law of Contract) one reaches the conclusion that “although
similar, the three are quite distinctive!”

Article 416 of the Japanese Civil Code and Article 393 of the Korean
Civil Code are the fruits of the “French Civil Code — Common Law"
family tree of law. Although Article 113 of the Chinese Law of
Contract shows traces of the same lineage, some major points of
departure can be found when one examines the provisions in detail. The
critical differences are as follows:

First, Chinese Civil Law does not distinguish between ordinary loss
and special loss. It merely applies the ‘predictability’ standard.
However the difference here is rather formal than substantive.

Second, the ‘predictability’ standard in Chinese law is applied only
in determining damages with regard to a breach of contract.

Predictability’ is explicitly stipulated in Korean Civil law
(Article 763) and interpreted as such in Japanese Civil law as a
standard in determining damages in tort cases.
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Third, the ‘predictability’ standard is applied in different
stages. The Chinese Law of Contract provides that the standard be
applied at the time of the conclusion of the contract. Such an
approach is taken by French law, Common law and CISG. As for Korea and
Japan, both case law and the prevailing view interpret the standard as
being applied when there is a breach of contract.

Despite sharing the same roots, Chinese law differs from Korean and
Japanese law in respect of particular provisions in determining
damages due to the reason below: Following the first draft bill of the
German Civil Code, Japanese civil law was heavily influenced by German
civil law, resulting in Japan's interpretation of its own civil law
provisions according to that of Germany. This was inspite of the
French - Common law foundation of Japan's Civil Code. Korea, in turn,
enacted and applied its Civil Code under the influence of Japan's
Civil law.

Korea and Japan's misfortunate enactment and interpretation of the
provisions concerning the determination of damages may serve as a good
example for China. It would serve China well by benefiting from its

position as a runner-up.





