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<Abstract>

A Critique of the Interpretation and Legislation
of the Proviso of Article 256 of the Korean
Civil Act

MYOUNG, Soon-Koo'

Trying to push a boat on the ground is an incongruity. As such, an incongruous provision
in the Korean Civil Act hinders its consistency and frustrates the interpretation of the
whole legal system. The proviso of Article 256 is such a provision. This paper reveals
the inappropriateness and harmful consequences of the proviso of Article 256 which goes
against the general principles regarding the object of law and the theory on attachment.

In determining the conditions of independence of a thing the most important criterion
is the notion of transaction, not the physical form of a thing. As a result the condition
of independence is a flexible concept. There are various doctrines regarding the
categorization of immovables, most notably things affixed to land. Not all things affixed
to land are considered to be immovables, since some are seen as immovables while others
are viewed as forming a part of an immovable. Therefore according to the predominant
doctrine, independent things affixed to land and semi-independent things affixed to land
are considered to be immovables, while subordinate things affixed to land are not.

The approach taken by the prevalent doctrine and case law towards annexing in respect
of movables and immovables based on the fundamental concept of annexing can be said
to be appropriate. Although there is dispute as to the scope of affixed things, it should
be limited to movables. Whether a building is affixed to land should be a matter of
accessories, not affixed things.

The proviso of Article 256 is incongruous with our civil law which views things affixed

to land as a separate immovable than land. As a result the provision creates a dilemma.

* Professor, Korea University School of Law
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Maintaining the concept of annexing frustrates the relationship between the main provision
and the proviso of Article 256, whereas focusing on the relationship makes it difficult
to uphold the concept of annexing. Had the proviso of Article 256 been the result of
meticulous legislation a solution to the dilemma may have been possible to find. However
this is unlikely. The proviso of Article 256 is an incongruity in the realm of annexing,
one of the causes of acquiring ownership. The proviso of Article 256 is not the result
of meticulous legislation. The purpose of the proviso of Article 256 can be achieved without
this provision. Moreover, the purpose of the proviso of Article 242 of the Borrowed Civil
Act (which is the origin of the proviso of Article 256 of the Korean Civil Act) was
to avoid instances where the person with the title to the immovable to which things were
affixed may be in a less favorable position vis-a-vis persons without such a title. The
provision was not prepared in a word-for-word manner. Rather it was meant to be the
subject of flexible interpretation. However posterity has been tied down by the wording

of the provision, thereby failing to achieve the purpose of the provision.

Key Words : Annexing, Attachment, Weak Attachment, Strong Attachment,
Categories of Immovables, Things Affixed to Land, Independent
Things Affixed to Land, Subordinate Things Affixed to land,
Semi-independent Things Affixed to Land, Proviso of Atticle 256,
Conditions of Objects of Law(things)
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