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st A AHE doHy e AL B &HAA S Fu4 de Aotk
R HASHH.-L.-]. Mazeaud/F. Chabas, Lecon de Droit Civil, Obligations théorie
générale, e éd., Paris, Montchrestien, 1991, n. 975). &4, A F A (saisie-arrét) A =
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29) Ph. Malaurie/L. Aynés/Ph. Stoffel-Munck, op. cit, n. 1153 ZFZ%.
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JEEEI LI 1‘41014 A& e tigt AFAFH; © BRIEFHA L124-3%
(Ao BEAll tidt A 7E). 9, s dele HEY 74
o] gle A%l UsiM= AFATAS dFshe dFS B shed, 94
702 AR A AR i B By 9 559 A Fuzt

o] 7193 A A (étroite connexité)32) o] th.33)

2. Ao et 48374

) Zare] g e disiAe AT AR, #rEEY RigE dieh EERRES WL, TR
iy A205(1982), ZAE e, 245W olsk BiZ, EEEERRES] AT, TREGEV
ges AIAA99%), =%ike, 1819 o]3f & FxE. S ke

3D ZF2ol loJAE ‘action directe’ZtE &olE ARSI AVIE it ol AR
gz A 4 Je HFH(F. Terré/P. Simler/Y. Lequette, Droit Civil Les
Obligations, e éd., Paris, Dalloz, 1993, n. 1090)&+= Aol A (AAAHS)AE ABAo
2k grfsteol e ZiFo] QoM o] HME AFAHFHL AAANA AL
zpol7h ) AFE fol2 Hyle PYET A4S

2) AARre] A FA ol tigk MA@ ANFALL] ARBAFAL gk AE Abole] AAE T

33) Ph. Malaurie/L. Ayneés/Ph. Stoffel-Munck, op. cit., n. 1154.
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36) F. Terré/P. Simler/Y. Lequette, op. cit, n. 1090; H.-L.-J. Mazeaud/F. Chabas, op.
cit., n. 978, M. Cozian, L’action directe, Paris, L.G.D.]., 1969, n. 100.

37 o] AL ¥ o] FAEA AUk “RIe BPAILY] Hxpt HRE WA
ge & szt ol ERIGA EEFY AR Ee IHE AFE F o
t}...(L'assureur ne peut payer a un autre que le tiers 1ésé tout ou partie de la
somme due par lui tant que ce tiers n'a pas été désintéressé...)”

3) 53] F. Terré/P. Simler/Y. Lequette, op. cit, n. 1093.
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41) F. Terré/P. Simler/Y. Lequette, op. cit., n. 1090.
42) &2 W/ 7Y, g9 A, 7608 Fzx
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[Abstract]

The Fruition and Future Prospect of the Research of

French Civil Law

- Focus on the Application of the Obligee’s Right of Subrogation -
Soon-Koo Myoung

In the adoption of a legal institution from other country, the object of adoption is not
the lowest stratum of culture that has formed the law, but the abstract law as a
manner of expression of human rationality. Even though we adopt a legal institution
from a particular country, it does not mean that we have to administer it completely in
accord with the original one. Instead, each country has to administer the legal institution
through forming a legal culture which meets with it's own legal reality. Therefore, the
manner of the administration of a ‘legal institution’ in original country may be different
from that of the country which adopts it even though they're the same one. In this
case, there is a discrepancy between the manners of administrating the same legal
institution. But if the discrepancy is based on the reasonable grounds, it will be justified.
What if there are no reasonable grounds for this discrepancy? Each legal institution has
to accomplish the original normative function according to the legal purpose of itself.
Moreover, a legal institution is sometimes related to other legal institutions under the
entire legal system. Therefore, the misunderstanding of a legal institution, and the
misuse or misapplication resulted from the misunderstanding of a legal institution may
damnify the integrity of the entire legal system by affecting the purity of other legal
institutions with which the misunderstood legal institution directly or indirectly
connected.

This article is written under the awareness of those problems as noted above. In this
article, the roots of the standpoints of authorities and doctrines relating to the application
of the obligee’s right of subrogation(especially the diversion of the obligee’s right of
subrogation to other purpose) have been analyzed and the specific alternative has been
groped to solve the problems. Doctrines relating to the obligee’s right of subrogation

severely differ from each other in every part of the controversy of its nature, requisite
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and effect. However, the fundamental reasons for the differences among doctrines is
caused by the fact that doctrines have not established a clear boundary between the
obligee’s right of subrogation and the right of direct claim(direct action). To sum up, in
the light of the importance of the principle of relative effect of a claim, without a
reasonable standard, the use of the obligee’s right of subrogation should not be expanded
simply on the ground of practical needs. In spite of the fact that the use of the
obligee’s right of subrogation should not be expanded, existing doctrines and authorities
have been having a tendency of misusing or misapplying it. This tendency is caused by
the fact that existing doctrines and authorities have not made a strict distinction
between the obligee’s right of subrogation and the right of direct claim(direct action).
The reason that the boundary of those two rights is not clear is because of the
influence of Japanese jurisprudence. A so- called “the diversion of the obligee’s right of
subrogation to other purpose” which has discussed under the realm of the obligee’s right
of subrogation should not be considered as a type of the obligee’s right of subrogation
but as a type of the right of direct claim(direct action). By considering as above, we
can not only maintain the consistency of legal system but also meet the practical

demands of transactions.

Key Words : the obligee’s right of subrogation, the diversion of
the obligee’s right of subrogation to other
purpose, the right of direct claim(direct action),
the preservation of claim. historical formation of
Korean Civil Code, the relative effect of claim,
the introduction of law(legal system), insolvency,

subrogation.
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