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| abstract |

Legal effect of the heading of the Article in civil code
- focusing on problems in enactment procedure of civil code -

Lee, Hong—Min - Myoung, Soon—Koo

The heading of the article is a simplified summary used to easily let
the reader understand what the article is about and at the same time
helps people to easily find the contents of the article. This heading is
used for all articles in Korean civil code as well as civil code in other
countries. Everyone seems to agree that the heading of the article plays
some role in helping people to easily understand or find out the articles

are discussing.

However, there are some disputes whether the heading of the article
has a legal effect. Some people agree that it has the legal effects based
on the ground that the lawmakers prepare the heading when they
proclaim the laws and that we have to respect the opinion of the
lawmakers. On the other hand, other people do not think so. They argue
that the heading of the article just helps people understand the contents
of the article but does not constitute the contents of the article. I think
that the opinion of the latter group or those who do not agree on the
legal effect of the heading is improper as the formal change of the law
has to be done even when the heading of the article is to be changed.
The opinion of the former group or those who agree on the existence of
the legal effect of the heading is also hard to follow as they argue
because the process of inserting the article heading of the civil code is

hard to be recognized as the right enactment procedure.
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When we study the process of the enactment of civil code, we find out
that the heading of the article is inserted into the law in the process of
wording arrangement made by the Legislation & Judiciary Committee at
the National Assembly of Republic of Korea after the bill passed the final
approval of the National Assembly. Once the bill passes the National
Assembly, no one is allowed to revise or amend any word of the passed
bill. In practice, however, there are a lot of cases that some wording
arrangements have to be made after the bill passes the resolution of the
National Assembly. Even when the wording arrangement of the bill is not
delegated to anybody, it is made by the professionals or experts in the
Legislation & Judiciary Committee of the National Assembly. Of course,
this word arrangement is not allowed to the extent that it "changes the
original contents of the bill passed by the National Assembly". The recent
cases judged by Constitutional Court show that the word arrangement

exceeding the specified scope violates the constitution.

From this point of view, the legal effect of the article heading of the
civil code should not be recognized as it does not receive the right legal
procedure for laws. It is because the heading is just inserted after the bill
passes the final review of the National Assembly so that it cannot be

interpreted as a part of binding laws.

However, when we think of the function of the article heading in civil
code and the function of that in other laws, it is not proper for us to
continue to not recognize the effect of the article heading in civil code.
It is not because that the heading has the problem in its contents but
because that it does not have the right legal procedures. Accordingly, to
grant some procedural legitimacy to the heading of the article in civil
code, we have to amend the Civil Code in a way that the heading of the

article can get its legal effect.
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