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[Abstract]

First Step for Unification of Laws Relating to Breach

of Contract

Soon-Koo Myoung

Does the present Korean law of non—fulfillment of obligation retain any easiness? The
discussion concerning this matter is very wide-ranged and complex. This thesis,
however, is mainly focused on whether it is proper to maintain the dual system of the
general law for the non—fulfillment of obligation and the seller’s liability for warranty. To
rearrange the interrelations of these two would be the prior consideration for the
modernization of law of non—fulfillment of obligation. It would not be possible to expect
desirable developments of this field of law unless the problem is clarified. Korea is a
country that has high dependence on overseas trade, and it would be an advantageous
choice to follow the worldwide trend and unify the laws of non—fulfillment of obligation.

The purpose of this thesis is to prepare the groundwork for unifying the law of
non-fulfillment of obligation. To achieve this, Korean civil law Art. 390(damages for
breach of contract) and Art. 580(seller’s liability for warranty against defect) are
analyzed in depths. The common problems raised when interpreting these two articles
are due to the uncritical adoption of German and Japanese civil law studies. Not only
does the traditional interpretation of these two articles not accord with the system of
Korean civil code, but also it is against the globalizing trend of private law.

There are two characteristics found in the history of formation of Korean civil code;
indirect adoption and mixed adoption of foreign laws. These characteristics have positive
effects on the Korean civil law studies, which are open attitude towards foreign law and
curtailed expenses in the administration of legal system. However, we cannot neglect the
negative effects, such as the aim-blindness (tendency to accept foreign doctrines without
any filtering) and fallacy (tendency to theorize without considering the historical
backgrounds and legal structure) occasionally found in the process of adopting studies of
foreign civil laws to Korean legal system. Aim-blindness is the negative effect of the

indirect adoption, and fallacy is of the mixed adoption.
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