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Introduction
Australia’s record 27 years of economic growth has been assisted in no small part by a broad
spirit of conciliation between unions, government and employees.
From the election of Bob Hawke’s government in 1983, union leaders explicitly recognised
the link between healthy pay packets and a healthy economy. The national interest and
workers’ interests went hand in hand. The legacy of that period combined with the reforms
of the Howard, Abbott and Turnbull governments has reduced the number of strike days lost
dramatically.
Yet the union movement has signalled loudly that that era is over. Today’s union leaders
seek to advance their cause through confrontation rather than consultation.
The contempt held by Australian Council of Trade Unions secretary Sally McManus for what
she calls “unjust” industrial relations laws has been well reported. What has been less
reported is her desire to have many of those laws repealed.
The ACTU’s Change The Rules agenda sets a path for a return to the strike-ravaged economy
of the 1970s when almost two million strike days were lost each year on average.
Change The Rules opens the door for industry-wide stoppages, sympathy strikes and
politically motivated boycotts. Workers and unions would be free to down tools and strike at
any time, for any reason, for the first time in Australian history. Strikes will become a potent
weapon not only to extort unreasonable pay and conditions from employers but also to
prosecute political causes like the Boycott, Divestment and Sanctions movement against
Israel. No other country in the OECD has such unrestricted strike laws.
Union leaders have adopted a 19th century class-war mindset. They portray industrial
warfare as a heroic battle between good (the workers) and evil (employers).
As researcher John Slater explains in this report, strikes have a destructive flow-on effect
across the economy, diminishing investment and employment prospects in other sectors.
Australia’s hard-won reputation as a stable economy would be gleefully trashed in pursuit of
better wages and conditions for an elite few.
The Labor Party’s institutional links to the union movement are well understood. In
considering the union’s radical proposals, however, Labor must put the national interest
ahead of the sectional interests of union bosses.

Nick Cater,
December 11, 2018
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Key findings
The union movement is demanding an unlimited right to
strike, including:
•
•
•
•
•

The right to stage industry-wide strikes, sympathy strikes, and politically motivated
strikes and secondary boycotts
The right to strike at will, without conducting a secret ballot or satisfying a notice
period
Stripping employers of any right to recover damages for economic losses caused by
strikes as well as the ability to take retaliatory industrial action through employee
lockouts
Stripping the Fair Work commission of the power to halt industrial action unless it
poses a serious risk to national security
Prohibiting employers from engaging contract labour to replace striking workers.

These extreme proposals reflect the union movement’s rejection of mainstream economics
and orthodox centre-left thinking under the leadership of Sally McManus. (See section 1.1)
The union movement justifies these demands on the grounds that a dramatically expanded
right to strike will help increase wages.
The Labor Party is considering adopting the union movement’s proposed strike laws as
official policy. If it does, and it wins the next Federal election, it would lead to a return to the
bad old days of the 1970s. (See section 1.2)

The ACTU’s strike laws would cripple the economy
The impact of returning to the peak strike rates of the 1970s would reduce Australia’s GDP
by $11.04 billion a year. This is equivalent to building 220 secondary schools, five Royal
Adelaide Hospitals or one inland railway from Melbourne to Brisbane. It is more than twice
the estimated revenue Labor’s proposed restrictions on negative gearing tax concessions
would raise.
Strikes involving infrastructure or highly integrated supply chains can have a knock-on effect
that multiplies the cost up to 10 times. For example, it’s estimated the RBTU’s planned
strike across the Sydney rail network in January 2018, which was blocked by the Fair Work
Commission, would have cost $100 million per day. Under the ACTU’s rules, the strike
would have proceeded. (See section 2.4)
The catastrophic cost of a new waterfront strike
-

A key reason for the merger of the CFMEU and Maritime Union of Australia was
building its capacity to stage coordinated strikes. The ACTU’s strike laws would be a
green light for the CFMMEU to inflict anarchy on Australia’s ports. (See section
2.4.1)
2

-

A nationwide shutdown of Australia’s major ports would reduce Australia’s export
earnings by approximately $583.56 million a day. A seven-day shutdown would cost
$4.1 billion in lost export earnings.
A shutdown of Port Hedland’s maritime operations alone would cost approximately
$100 million per day. (See section 2.3.1)

The potential to cripple mining
-

The mining industry is highly vulnerable to any increase in strike activity due to its
reliance on foreign investment and high overheads
Reviving Australia’s reputation as a strike-prone jurisdiction would put at risk $315
billion in foreign direct investment
A strike prone mining sector will mean fewer jobs and less growth. KPMG calculates
that reducing disputes and improving industrial relations in mining could generate
up to 36,000 jobs and boost GDP by up to 2 per cent. (See section 2.3.2)

Weaponising industrial action
-

Unions would be able to coerce businesses by using strikes and boycotts to target
their customers and suppliers
The CFMMEU’s long-running secondary boycott against Boral, which cost the
concreting company $20 million in losses, would have been lawful
Unionists would be able to attend political protests during work hours and engage in
boycotts for political purposes
The CFMMEU and AMWU – both supporters of the anti-Israel Boycott, Divestment
and Sanctions movement – would be able to use strikes to commercially isolate
Israeli-linked businesses operating in Australia. (See section 2.5)

An unlimited right to strike would make collective bargaining coercive
-

The ACTU’s strike regime would concentrate more bargaining power in union hands
than at any time in Australia’s history
Unions and workers would be able to pursue claims for increased wages or altered
working conditions by striking for an unlimited amount of time. In effect, a minority
of employees would have the power to lawfully hold their employer to ransom
This would undermine the voluntary nature of collective bargaining.
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1. Return to militant unionism
Key points
Under its Change The Rules campaign, the ACTU is seeking to:
•

Abolish rules that restrict industry-wide strikes, sympathy strikes, political strikes,
snap strikes and secondary boycotts

•

Prohibit employers from recovering damages for economic losses caused by strikes
or locking out employees

•

Strip the Fair Work Commission of its power to halt strikes except in cases that
threaten national security

•

Prohibit employers from engaging contract labour to replace striking workers.

This would grant unions the ability to strike at will for any reason and at any time.
The ACTU has abandoned the centre-left orthodoxy of the Hawke-Keating era. It now sees
the decline in strike action not as a sign of healthy industrial relations but as the cause of
low wage growth.

1.1 A right to break unjust laws?
In March 2017, on her first day in the job, Australian Council of Trade Unions Secretary Sally
McManus catapulted herself to the centre of national debate when she defended the right
of trade unions to “break unjust laws”.1
The declaration came in an interview on the ABC’s 7.30 program in response to a question
about whether McManus would dissociate the ACTU from the CFMMEU’s unmatched record
of industrial lawlessness.
“There’s no way we’ll be doing that,” McManus said. “It might be illegal industrial action
according to our current laws, and our current laws are wrong.”2
McManus’s defence of the CFMMEU was factually wrong. The CFMMEU has been convicted
of a variety of offences, many more serious than mere illegal industrial action.

1

7.30, ABC (15 March 2017)

2

Ibid.
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Nevertheless, McManus’s media debut hinted strongly at the militant turn the union
movement would take under her leadership.
Five months later, McManus launched the Change the Rules campaign – the union
movement’s biggest public campaign since Your Rights at Work helped bring down the
Howard government’s WorkChoices reforms in 2007. The thrust of the latest campaign is
that sweeping changes to Australia’s industrial relations system are desperately needed to
revive stagnant wage growth and reverse the rise of insecure work.
In ideological terms, Change the Rules represents a watershed for the union movement. The
ACTU’s ambitious list of policy demands includes an enhanced role for the Fair Work
Commission to arbitrate pay and conditions in collective-bargaining disputes, allowing
unions to compel businesses to participate in industry-wide bargaining and granting unions
and workers the ability to take protected industrial action in virtually all circumstances. This
amounts to a repudiation of many of the core elements of the Fair Work regime, such as
enterprise-level collective bargaining underpinned by a safety net of modern awards, and
legal immunity for industrial action taken during bargaining in accordance with prescribed
procedures.
If implemented, it would constitute the most significant re-regulation of the labour market
in living memory. Trade unions and the Fair Work Commission would have more power to
constrain the influence of market forces on labour market outcomes than at any point in the
past 25 years.
The ACTU abandons centre-left orthodoxy
This backward step from centre-left orthodoxy on industrial relations represents a clear
break from the union movement’s pragmatism in recent decades. The Fair Work Act – the
object of union criticisms – was designed nine years ago in close consultation with the union
movement.
The ACTU’s shift is reflected in its wider embrace of a more radical, anti-market brand of
left-wing politics. The moderation that typified McManus’s predecessors has been replaced
with a strident focus inequality and class conflict. This is encapsulated in the Change the
Rules campaign’s core message: that businesses are reaping record profits while real wages
and living conditions are in decline. For McManus, such cost-of-living pressures are not just
the product of a lack of employee bargaining power, but symptoms of the “failed ideology of
neoliberalism” and “trickle-down economics.”3
Reviving the right to strike

3

Sally McManus, speech to TJ Ryan Foundation (1 September 2017), see also Sally
McManus’ National Press Club address (21 March 2018)
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Nowhere is this combative style of unionism more evident than in the ACTU’s renewed focus
on the right to strike. Indeed, for the first time in more than 30 years, the rules governing
industrial action have emerged as a key battleground in industrial relations policy.
The ACTU’s key criticism of the existing regime is that the processes and conditions
employees and unions must satisfy to take protected industrial action have rendered the
right to strike practically obsolete.
This claim drew national attention in January 2018 after the Fair Work Commission
intervened to block a planned strike by Sydney train drivers that would have shut down the
city’s rail network. The cost of the shutdown in terms of lost productivity and disruption was
estimated at a staggering $100 million per day.4
News that the strike had been blocked was welcomed by commuters, but the Fair Work
Commission’s intervention was sharply criticised by the ACTU, with McManus proclaiming:
“The basic right to strike in Australia is very nearly dead.”5
The end of industrial peace
The ACTU’s positioning of the right to strike as a centrepiece of Change the Rules marks a
distinct change from its approach in recent decades. Since the beginning of the Accords era
in the early 1980s until recently, the right to strike has not been a focal point of the union
movement’s agenda. Many union leaders softened their rhetoric on strikes, preferring to
focus on issues connected to wages, working conditions and job security.
Union leaders have been reluctant to use strikes to exert leverage compared to previous
eras. Even as unions were facing the perceived existential threat of WorkChoices in 2005,
the ACTU chose to pursue an expensive advertising blitz instead of engaging in rolling
strikes. Then ACTU secretary Greg Combet explained that the union movement had chosen
this path “because we’re cute and cuddly” – a tacit acknowledgement, perhaps, that
widespread disruption would undermine public sympathy for his campaign. A beefed-up
right to strike was conspicuously absent from all campaign paraphernalia.

1.2 Labor’s stance on strikes
The Labor Party in the post-Accords era has also tended to downplay the right to strike. In
the months leading up to the 2007 election, then deputy leader and shadow industrial
relations minister Julia Gillard explicitly ruled out changing restrictions on workers attending
political rallies or protests without their employers’ consent. Gillard further promised that
workers would only be able to take “protected industrial action in the circumstance where
4

Clare Blumer, ‘Sydney train strike threat prompts Labor leader to say Transport Minister
belongs in a cupboard’, ABC News (17 January 2018) – quotes research from Sydney
Business Chamber
5

Press release: Right to strike almost dead, ACTU (25 January 2018)
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you are bargaining for a new agreement” – one of the current ACTU leadership’s key
criticisms of the current strike regime.6
Remarkably, then CFMEU national secretary John Sutton publicly backed Gillard, stating:
“We have to understand the political realities of the day. Labor has to be very careful and
responsible about the kind of industrial relations regime it pitches. And I understand that,
and I think most trade unionists at the Labor Party conference understand that.”7
The union movement’s eagerness to narrow the gap between itself and the Coalition in
relation to the right to strike continued under Combet’s successor, Jeff Lawrence. In 2012,
Lawrence penned an opinion piece for The Australian lauding the continued decline in days
lost to industrial action under the Fair Work regime. “Employers claim that strikes have risen
under the Fair Work Act,” he wrote. “Yet working days lost to disputes have steadily
declined from around a million per annum during the late 1980s and early 90s, to an average
of around 400,000 during the Howard years, to an average of just 172,000 since the Fair
Work Act commenced.”8
Lawrence went on to rebuff suggestions that the Fair Work Act had loosened restrictions on
industrial action, arguing the Act’s “provisions on strikes are almost identical to the pre-2009
laws”.
Overall, it is apparent that Labor and the union movement have in recent decades viewed
boosting protections for striking workers as a political liability. Instead, the union movement
has campaigned on practical issues that affect workers’ everyday lives.
Change the Rules has upended this approach. It seeks to transform enhancing the right to
strike from a political liability into an essential pillar of a fair industrial relations system.
Whereas Combet, Lawrence and McManus’s predecessor, Dave Oliver, tended to refer to
strikes as a “last resort”, Change the Rules frames industrial action as a necessary tool for
advancing workers’ interests.
Reconsidering the role of strikes
This concerted effort to rehabilitate the public perception of industrial action has occurred
on two fronts.

6

Julia Gillard, quoted on ABC Radio, AM Program (28 April 2007)

7

John Sutton, quoted on ABC Radio, AM Program (28 April 2007)
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Jeff Lawrence, ‘Fair work Act review needs to be based on evidence’ The Australian (12
January 2012)
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First, McManus and other unionists have begun crediting strikes for many of the union
movement’s landmark achievements. In an interview with The Australian‘s Ewin Hannan,
McManus defended her infamous “right to break unjust laws” with the following remarks:
“Every single big thing that we have achieved as a union movement for all Australians is by
taking illegal industrial action. How do you think we got superannuation? In 1976, we had a
general strike to defend [the precursor to] Medicare because Malcolm Fraser wanted to
dismantle it. All of these things — the 38-hour week, the 44-hour week before then. Over
and over and over again, it was all so-called illegal industrial action. There was no way I was
going to walk away from our history.”9
Second, the union movement now asserts a causative link between low wage growth and
declining rates of industrial action. McManus foreshadowed this argument during a National
Press Club address in 2017 not longer after assuming her present role, asserting: “Illegal
strikes by generations of union members [have led] to the very living standards we all
enjoy.”10
The issue was investigated by the Labor-aligned Australia Institute in a January 2018 briefing
note, “Historical Data on the Decline in Australian Industrial Disputes”.11 The note identified
a “close statistical relationship” between the decline in strike action and slowing wage
growth. The finding was based on a comparison of wage growth and rates of strike action
from the post-war era to the present. The report contends the relationship between strike
rates and wage growth is a clear example of cause and effect, concluding that unless
workers can take industrial action, their ability to “win” pay rises is significantly undermined.
The report was endorsed by McManus, who told Fairfax Media: “If employers don't give pay
rises if you ask nicely, the only thing workers have left is to exercise their ability to withdraw
their labour.”12
The Australia Institute’s claims were echoed in a subsequent report by former ACTU
assistant secretary Tim Lyons, “Organising Ourselves: Rebuilding Australian Unions”. Lyons’
report, published by the left-leaning think tank Per Capita, concludes that the main reason
Australia is suffering a “wage crisis” is that employers have the bargaining power. This is said

9

Ewin Hannan, ‘Who’s afraid of Sally?’ The Australian (16 November 2018)

10

Sally McManus, National Press Club Address, 29 March 2017

11

Jim Stanford, ‘Historical Data on the Decline in Australian Industrial Disputes’ The Australia
Institute (30 January 2018)
12

Anna Patty, ‘Decline in strike action linked to slow wage growth’ The Sydney Morning
Herald (30 January 2018)
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to be a consequence of “very tight restrictions on industrial action and the absolute legal
prohibition of secondary boycotts or solidarity actions”.13
McManus has been joined by other union leaders calling for expanded strike rights to lift
wage growth. CFMMEU Victorian State Secretary John Setka has nominated expanding
protections for striking workers as a key priority for a future Labor government, stating: “If
you're a worker at the moment and you think your employer is being unjust and ripping you
off, if you walk off your job, you're a criminal. If they say by me withdrawing my labour I can
go to jail, that makes me a slave.”14

1.3 Changing the Rules: an unlimited right to strike
In order for strikes to deliver on their potential to lift wages, the ACTU is calling for the
abolition of virtually all current restrictions on the ability of workers to take protected
industrial action. As at November 2018, the ACTU’s proposed strike regime includes:
-

-

the ability to take industrial action without a secret ballot
the abolition of notice periods before the commencement of industrial action
removal of the secondary-boycott provisions of the Competition and Consumer Act
2010, allowing “sympathy strikes”
allowing industry-wide industrial action in support of industry-level bargaining
claims
narrowing the grounds for administrative intervention in strike action “to
exceptional circumstances of genuine threats to life, personal safety or health, or
the welfare of the population or part of it”, and
the abolition of all penalties for taking industrial action, including the repeal of all
statutory penalties for taking industrial action and statutory abolition of common
law restrictions on taking strike action.15

The ACTU regime would restrict employers from responding to strike action by:
-

13

prohibiting employer lockouts
prohibiting employers from engaging replacement labour during industrial action,
and

Tim Lyons, ‘Organising Ourselves: Rebuilding Australian Unions’ Per Capita (8 March 2018)

14

David Marin-Guzman, ‘CFMEU boss John Setka demands strike rights from Bill Shorten’
Australian Financial Review (19 April 2018)
15

ACTU 2018 Congress Industrial Relations policy, Change the rules for Working People
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-

prohibiting employers from terminating employees for taking industrial action under
any circumstance or using codes of conduct to limit workers from taking industrial
action.16

These policies were endorsed at the ACTU’s 2018 Congress. If the ACTU’s platform were
enacted, the result would be:

-

the near-wholesale abolition of all existing restrictions and processes
associated with taking industrial action

-

blanket legal immunity for striking workers and unionists, and

-

the ability of unions and workers to lawfully conduct industry-wide strikes,
unencumbered by the Fair Work Commission.17

At the time of writing, the federal Labor opposition is yet to take a formal position on the
ACTU’s proposed strike regime. Spokesman Brendan O’Connor has refused to give a clear
indication either way. In November 2018, O’Connor refused to be drawn by calls from Jobs
and Industrial Relations Minister Kelly O’Dwyer to rule out industry-wide strikes, stating:
“Labor wants to see Australian workers get a pay rise and improved job security, and we are
carefully examining our IR laws so they are fairer.”
That said, there are signs Labor is actively considering the ACTU’s proposals. In October
2018, Hannan reported in The Australian that: “Federal Labor is examining giving unions and
workers the right to strike in support of industry-wide pay claims … The
Australian understands the ALP is considering changes to the Fair Work Act that would allow
unions and workers to take protected industrial action in support of industry bargaining.”
However, the report also noted “reservations inside the parliamentary ALP about giving
‘universal access’ to unions to take industrial action in support of sector-wide claims”.

16

Ibid

17

Ibid
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Table 1: the right to strike under a Shorten Government

Current regime

ACTU ‘Change the
Rules’ platform

Labor policy

Right to strike
without majority
workforce
endorsement
through secret
ballot

X

✔

?

Sympathy strikes
and secondary
boycotts

X

✔

?

Industry-wide strikes

X

✔

!

Right to leave work
to attend political
protests

X

✔

?

Right for employers
to respond to strikes
with retaliatory
industrial action

✔

X

!

Pattern bargaining

X

✔

!

Fair Work
Commission has
power to halt strikes
on economic and
public interest
grounds

✔

X

!

! = under active consideration by Labor opposition
? = not ruled out by Labor opposition
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2: The cost of unrestrained strikes
Key points
An unlimited right to strike would cripple Australia’s economy
-

-

-

A return to the peak strike rates of the 1970s would reduce Australia’s GDP by
$11.04 billion a year. This is equivalent to:
o Building 220 secondary schools
o Building five Royal Adelaide Hospitals
o More than twice the revenue that would be raised by Labor’s proposed
restrictions on negative gearing
o A new inland railway from Melbourne to Brisbane (with $1.5 billion left
over)
These estimates only capture the lost economic output of workplaces experiencing
strike activity. They do not measure the significant knock-on effect that strikes tend
to have on a business’s customers and suppliers. For strikes involving infrastructure
or highly integrated supply chains, this knock-on effect can amplify the cost of a
dispute by up to 10 times
For example, it’s estimated the RBTU’s planned strike across the Sydney rail network
in January 2018, which was blocked by the Fair Work Commission, would have cost
$100 million per day. Under the ACTU’s rules, the strike would have proceeded

The ACTU’s strike laws would incite waterfront anarchy
-

-

Strikes involving port infrastructure have unique potential to disrupt the wider
economy and inflict substantial losses on third parties
$218.9 billion in annual export earnings and 30 per cent of GDP relies on ports and
international shipping
A strike causing a nationwide shutdown of Australia’s major ports could reduce
Australia’s export earnings by $583.56 million a day. Accordingly:
o A five-day shutdown would cost $2.9 billion in lost export earnings
o A seven-day shutdown would cost $4.1 billion in lost export earnings
o A 10 day shutdown would cost $5.84 billion in lost export earnings
Strike activity at individual ports can also inflict a devastating toll:
o Deloitte Access Economics has found a shutdown of Patrick Stevedore’s four
port terminals would cost the economy $40 million a day
o Deloitte also found a month-long shutdown of Patrick’s two terminals at
Port Botany and the Port of Melbourne would reduce Australia’s GDP by
$1.1 billion, adversely affecting 21,500 workers.
o A shutdown of the port of Port Hedland’s alone would cost approximately
$100 million per day
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The ACTU’s strike laws would cripple mining
-

The mining and resources sector is vulnerable to an increase in strikes due to its
reliance on foreign investment and the significant costs and overheads associated
with delays on major projects
The mining industry’s 18 per cent contribution to GDP is underpinned by $315.3
billion in foreign direct investment
For investors, a strike-prone environment casts uncertainty over the viability of
planned mining projects. This hinders Australia’s ability to attract necessary foreign
investment.
Strikes deter investors for two main reasons:
o Strikes delay project timelines, increasing costs and eroding profitability
o Strikes staged in pursuit of wage claims often result in higher wage costs and
restrictive work conditions, eroding profitability

A strike-prone mining sector will mean fewer jobs and lower growth
-

By driving up costs and deterring investment, the ACTU’s strike laws would make
Australian mining less competitive
KPMG has calculated that improved industrial relations practices in Australia’s
resources sector, including reduced industrial disputes, could increase employment
by 14,000 to 36,000 jobs and grow GDP by up to 2 per cent, or $30.9 billion

Industrial relations is already a handbrake on Australia’s global competitiveness
-

-

The ACTU’s right to strike would exacerbate the already negative influence of
industrial relations on Australia’s global competitiveness
Australia’s industrial relations system and environment performs poorly to other
nations on a range of measures, including:
o 72nd out of 137 countries for cooperation in labor-employer relations:
o 109th out of 137 countries for flexibility of wage determination:
o 110th out of 137 countries for hiring and firing practices:
Just 1 per cent of resource companies operating in Australia report that its industrial
laws and environment encourage investment.

The ACTU’s strike regime would sanction anti-competitive boycotts
-

Unions would be able to coerce businesses by using strikes and boycotts to target
their customers and suppliers
Under the ACTU’s strike regime, the CFMEU’s longrunning secondary boycott
against Boral, which cost the concreting company $20 million in losses, would have
been lawful
Unions would also be able to engage in boycotts for political purposes
For example, the CFMEU and AMWU – both supporters of the anti-Israel Boycott,
Divestment and Sanctions Movement – would be able to use strikes to commercially
isolate Israeli-linked businesses operating in Australia.

13

2.1 ACTU’s strike laws would catalyse conflict
If the ACTU’s proposed industrial laws were implemented, Australian trade unions and
workers would be entitled to strike at any time, for any reason, free of any legal
consequences. But would this translate to an actual increase in strike rates?
In our analysis, the answer is yes. Two main factors point to an almost-certain spike in strike
action.
a) No deterrents or barriers
By removing all procedural requirements for and restrictions on the taking of industrial
action, the ACTU would eliminate all existing legal and financial deterrents against strikes. As
a consequence, the Fair Work Commission would no longer have grounds to block
attempted strike action (save for extraordinary security or safety reasons). Given that
existing strike rates are partly suppressed by the Fair Work Commission, this would likely
result in an immediate uptick in industrial action.
Already this year, the Fair Work Commission has granted seven orders to stop unprotected
industrial action. Had the ACTU’s preferred strike laws been in place, it is likely that most, if
not all, of these strikes would have proceeded.
Furthermore, the removal of any deterrent against striking would itself be likely to incite an
increase in strikes among workers who are deterred in existing circumstances or unable to
meet procedural requirements, such as receiving the endorsement of a secret ballot.
b) Business is likely to resist unsustainable wage demands
Businesses tend to resist wage increases that aren’t supported by improvements to
productivity or profitability. This is because higher wages diminish returns to shareholders
and reduce funds available for investment. In turn, lower business investment tends to slow
productivity growth, hampering competitiveness and diminishing job creation.
These dynamics shed light on the reasons behind Australia’s modest wage growth since
2011. Between 2004 and December 2017, wage growth outpaced productivity growth
considerably off the back of the mining boom.18 That wage growth has only marginally
exceeded inflation since 2012 reflects a narrowing of this wages overhang, as productivity
growth catches up to boom-era pay rises.19

18

Australian Bureau of Statistics, Estimates of Multifactor Productivity (various years),
Catalogue no. 5260.0.55.002
19

Australian Bureau of Statistics, Wage Price Index (various years) Catalogue no. 6345.0
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Although the ACTU asserts that “record company profits” are not translating to real wage
increases, the recent lift in company profitability follows several years of negative growth.20
What’s more, labour’s share of national income – that is, wages as a proportion of GDP – has
essentially been steady since 2004, dispelling the ACTU’s claim that workers are no longer
getting a fair share of the nation’s bounty21.
Furthermore, Australia continues to experience tepid productivity growth – easily the most
important driver of sustained real wage growth. In 2016-17, productivity grew by 1.1 per
cent on an hours-worked basis and 0.5 per cent on a quality-adjusted basis – lower than in
any of the preceding five years.22
Against this backdrop, there are sound economic reasons why businesses are reluctant to
agree to substantial wage increases. In particular, it exposes as entirely baseless the ACTU’s
assertions that corporations making record profits are withholding wage rises out of greed.
These dynamics are borne out by a recent survey of some of Australia’s largest corporate
employers conducted by law firm Herbert Smith Freehills, which found that six in ten
businesses were seeking either to keep wages static or offer only nominal increases in
upcoming enterprise bargaining negotiations.
The combination of an increasingly militant union movement intent on securing substantial
real wage increases, and a cautious private sector with no appetite to meet such demands,
indicates a near-certain rise in bargaining disputes.
If a Labor government implements the ACTU’s proposed strike laws in 2019, unlike at any
other point in Australia’s history, unions will be able to support their demands with a
virtually unlimited right to strike. This would set the scene for the largest outbreak of strikes
in living memory.

2.2 The economy-wide cost of an unlimited right to strike
In this subsection, we calculate the potential economic impact of an increase in industrial
disputes brought on by the enactment of the ACTU’s unlimited right to strike. We compare
four scenarios:
-

the impact of current rates of industrial action
the impact of a 500 per cent increase in days lost to industrial action
the impact of returning to 1970s levels of strike activity

20 20

Sally McManus, speech to TJ Ryan Foundation (1 September 2017), see also Sally
McManus’ National Press Club address (21 March 2018)
21

Judith Sloan, ‘Low wage growth based on solid economic reasons’ The Australian (9
February 2018)
22

Australian Bureau of Statistics, Estimates of Multifactor Productivity (various years),
Catalogue no. 5260.0.55.002
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-

the impact of returning to 1974-levels of strike-activity

We estimate the economic impact of strikes by calculating the production value of working
days lost to industrial action in each scenario. According to the most recent Australian
Bureau of Statistics data, the average Australian worker generates $102.30 nominal GDP per
hour worked. Thus, the production of one working day lost to industrial action equates to
approximately $814.40 GDP.
Scenario 1: current strike rates
In the year ended June 2018, 110,000 working days were lost to strike action. This amounts
to approximately $90.02 million in lost GDP over the preceding 12 months.
Scenario 2: 500 per cent increase in strike rates
In the event that the implementation of the ACTU’s strike regime spurred a five-fold
increase in industrial action, GDP would be reduced by approximately $450.12 million.
Scenario 3: return to 1970s strike rates
In the 1970s, an average of 3,146,000 working days was lost each year to strike action,
equating to an average strike rate of 542 annual work days lost per 1000 workers. If this
average strike rate were replicated in Australia’s current workforce of 12,614,400,
approximately 6,851,639 working days per year would be lost to industrial action. This
would reduce Australia’s GDP by approximately $5.607 billion per year.
Scenario 4: return to 1974-levels of strike activity
1974 witnessed the highest strike rates of any post-war year so far, with 1,075 working days
lost to industrial action per 1,000 workers. If this average strike rate were replicated in
Australia’s current workforce of 12,614,400, approximately 13,560,480 work days would be
lost to industrial action. This would reduce Australia’s GDP by approximately $11.04 billion.

2.3 The knock-on effect of strikes hurts the entire economy
Calculating the production lost to striking workers is one thing, but the disruption to other
workers and supply chains is another.
Major strikes can have devastating knock-on effects, particularly for businesses that depend
on reliable access to goods and services. The AMMA, the peak group representing resources
and mining industry employers, reports that strike action costs its members about $1250 per
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worker per day in lost production.23 However, factoring in disruptions to other businesses in
the supply chain, this cost can be multiplied by a factor of up to 10.
Change the Rules rallies
At the time of writing, the ACTU is conducting a series of rallies in major capital cities as part
of its push for large-scale re-regulation of the labour market. Master Builders Australia
estimates the direct and indirect cost of the six days of planned marches through the central
business districts of major capital cities at $250 million. On MBA’s analysis, the total
economic impact of the marches and rallies equates to 3000 fulltime jobs.
Sydney Train strike
In January 2018, a dispute arose between the Rail, Tram and Bus Union and the NSW
government during enterprise bargaining negotiations. The RTBU demands included 6 per
cent compounding annual pay rises for the duration of the enterprise agreement. The state
government rejected these demands, seeking to limit pay rises to 2.5 per cent, in line with
the NSW public service.
On January 17, the RTBU announced it would stop work for 24 hours on January 29 in
support of its claims. Before announcing the strike, it canvassed the views of workers via
text messages, with 6 per cent supporting the strike and 94 per cent either voting no or
failing to reply. The Fair Work Commission granted the NSW government’s application to
suspend the strike.
The Sydney Business Chamber estimated the deferred cost of the one-day strike at more
than $100 million.24
2.3.1 Counting the cost: ports, shipping and maritime

The ACTU’s proposed strike regime poses an acute threat to Australia’s ports, shipping and
maritime sector. Several of Australia’s most important industries depend on ports and
logistics to bring their products to world markets. Ports function as a linchpin for the
broader economy, with 99 per cent of Australia’s exports by weight transiting ports to reach
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foreign markets.25 Australia is the world’s fifth-largest shipping nation in terms of the freight
tonnage passing through our ports.26
Thus, industrial action on the waterfront has a unique capacity to disrupt the wider
economy. Unlike strikes in other sectors, the cost of these disruptions is predominantly
borne by third parties with no involvement in the dispute at hand. A concerning aspect of
the ACTU’s proposed regime is that it abolishes all common law actions to recover losses
sustained as a result of strikes, including by third parties. In practice, this means businesses
sustaining millions of dollars of losses as a result of being unable to access ports would have
no legal recourse to recover damages.
Australia’s maritime industry at a glance
The maritime industry makes a significant contribution to Australia’s economy. At a glance,
the maritime industry:
-

Has annual revenue of $9.08 billion (2016-17)
Makes an annual profit of $1.08 billion (2016-17)
Comprises 1403 business
Employs approximately 65,591 seafarers, and
Services the estimated 10 per cent of global trade that passes through Australia’s
ports.27
Maritime exports

-

Shipping accounts for over 99 per cent of Australia’s total trade by weight
In 2015-16, the value of Australia’s maritime exports was $218.9 billion
30 per cent of Australian GDP is dependent on international shipping
Exports alone, which account for 20 per cent of GDP, depend on efficient seaports.28
Coastal freight

-

The maritime industry accounts for approximately 15 per cent goods transported
domestically by weight
In 2015-16, Australian ports handled 103.5 million tonnes of costal freight

25

Department of Infrastructure and Regional Development, Bureau of Infrastructure,
Transport and Regional economics, ‘Australian sea freight 2016-17: statistical report
26

Ibid

27

Ibid

28

Ibid
18

-

In 2015-16 there were 116 vessels in the Australian trading fleet.29

The threat of an emboldened CFMMEU
The recent merger of the CFMEU and the Maritime Union of Australia (to create the
CFMMEU) suggests further that the ports and maritime sector faces a heightened risk of
industrial conflict under the ACTU’s proposed strike laws. In fact, the ability to amplify
disruptions by staging co-ordinated strikes across the maritime and construction sectors was
a leading motivation behind the merger. In the words of CFMEU NSW secretary Brian Parker
in 2017: “This is gonna be one of the greatest mergers in trade union history.”30
Counting the cost of Waterfront 2.0
The economic impact of a major disruption to Australia’s ports can be estimated using the
value of goods exported by sea.
Goods worth $218.9 billion are exported annually from Australia by sea, meaning the daily
value of Australian maritime exports is approximately $583.56 million.31 Thus, a one-day
nationwide shutdown of Australia’s ports would cost Australia’s GDP $583.56 million.
The actual value of daily exports by sea may be slightly greater considering some of
Australia’s smaller ports do not operate 24/7. Nevertheless, $583.56 million is a reasonable
yardstick for GDP dependent on port access on a daily basis.
Economic impact of nationwide port shutdown

Days lost

Cost to GDP

1

$583.56 million

5

$2.918 billion

7

$4.085 billion

10

$5.836 billion
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The high price of portside stoppages
Because many Australian seaports and cargo terminals operate at or close to full capacity all
year, export earnings lost to port stoppages cannot simply be recovered by increasing the
port’s output once the strike has ceased. Restrictive and heavily prescriptive working
conditions typically contained in MUA-negotiated enterprise agreements make it very
difficult to compensate for lost productivity resulting from stoppages. In this sense, strikes
on Australia’s ports threaten Australia’s export earnings and GDP.

As with previous calculations, these forecasts underestimate the total overall cost of
industrial action in two main ways.
First, they do not account for disruptions caused by delays to imports relying on port access.
Second, there is a cost associated with the perception that a particular port or jurisdiction
suffers from poor industrial relations. One port’s reputation for unexpected stoppages is
likely to steer traders to other ports. It has recently been reported that Port Botany’s more
favourable industrial environment has lured many traders away from the more fractious
Port of Melbourne.
2014 Port Hedland
In 2014, a dispute arose in the course of enterprise agreement negotiations between the
Australian Institute of Marine and Power Engineers and Teekay Shipping, the tugboat
operator at Port Hedland. The MUA threatened industrial action after rejecting an enterprise
agreement offering and conciliation talks broke down. Industrial action was averted,
however, thanks to Teekay acceding to the union’s demands. The estimated $100 million
daily cost of the strike proceeding undoubtedly gave impetus to Teekay’s concessions.32
This astonishing cost reflects the high reliance placed on ports and other transport
infrastructure by resource companies. In this case, a tugboat strike would have rendered the
port inoperable.
The losses that would have resulted had the strike gone ahead would have been borne
primarily by third parties with no interest in the dispute at hand. Mining companies would
have been prevented from exporting their commodities due to a dispute over which they
had no control.
Patrick Terminals - Deloitte Access Economics analysis
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In 2016, Patrick Terminals, Australia’s leading container port operator, commissioned
Deloitte Access Economics to investigate the cost of industrial disruption its four Australian
port terminals.
The report found that:
-

a 24-hour nationwide shutdown of Patrick’s port terminals in 2016 cost $40 million
in lost GDP
Disruption at Patrick’s four port terminals cost the company $235 million a month,
or $7 million a day, and
A month-long shutdown of Patrick’s Port Botany and Port of Melbourne terminals
would reduce Australia’s GDP by $1.1 billion, adversely affecting 21,500 workers.33

2.3.2 Counting the cost: crippling the mining sector

The ACTU’s proposed strike regime also poses a distinct threat to Australia’s mining and
resources sector. Broadly speaking, there are two characteristics of the sector that make it
especially vulnerable to strikes. First, strikes tend to be enormously expensive due to the
size, complexity and overheads involved in operating mines. Second, as a heavily capitalintensive industry, mining relies on high levels of foreign investment. With no shortage of
opportunities worldwide, investors crave certainty when deciding where to place their
capital. The AMMA has long emphasised the importance of stable industrial relations to the
decision-making process of investors examining the feasibility of multi-billion-dollar projects.
Australia’s mining and resources sector at a glance
The sector provides a substantial contribution to the Australian economy. In particular:
-

-

Its total direct and indirect economic contribution is 18 per cent of GDP
It supports the employment of 10 per cent of the workforce, through resource
extraction and in other areas such as professional services, and education and
training
Mining and resource companies account for 20 per cent of share dividends paid by
Australian companies.34

Strikes undermine investor confidence
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A strike-prone industrial relations environment undermines the stability that investors prize.
Strikes breed uncertainty over the commercial return a prospective investment stands to
deliver. This uncertainty arises in two main respects:
a) project timelines
Strikes and industrial disruptions have an obvious tendency to cause delays and blow out
project deadlines. This increases costs and overheads, and extends the construction phase
of projects, pushing out the timeframe before a project becomes profitable. Because of the
high capital and equipment costs of major resource projects, even minor stoppages can
incur major losses. AMMA estimates that for large projects, the per-day cost of strike action
ranges from $1 million to $10 million.35
b) wages and conditions
The second reason industrial action causes uncertainty for investors is that strikes are often
staged in support of claims for increased wages or changes to work conditions, after they
have committed to the project. Acceding to trade union demands during the construction
phase will typically increase the labour costs associated with a project, eroding profits.
AMMA’s 2016 federal election survey identified uncertainty around wages and conditions
for planned resource projects as a key concern for resource companies in Australia. Without
certainty in relation to wages and working conditions, assessing the feasibility of a project
becomes much more difficult. According to AMMA, the resources companies’ biggest
concern is the risk of union-initiated strike action in pursuit of wage increases once a project
has begun, fundamentally altering the project’s cost structure.36
A handbrake on investor confidence
Uncertainty in respect of timelines and labour costs tells investors that their returns are
subject to factors that cannot be adequately mitigated and are essentially beyond their
control. In a competitive global environment, investment capital is likely to go elsewhere.
Industrial action weakens the competitiveness of Australia’s resources sector, undermining
its ability to attract foreign investment while exporting commodities at a competitive cost.
Inevitably, the long-term result of a less competitive resources sector will be fewer jobs and
diminished returns for Australian shareholders.
Industrial relations: the investment imperative
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In 2015, KPMG published a report analysing the impact of industrial relations on the
competitiveness of the Australian resources sector.
Among other things, it examined the relationship between industrial relations, productivity
growth and investment in the sector. One aspect of this involved modelling the economic
impact of a suite of industrial relations reforms such as changes to unfair dismissal laws and
subjecting proposed industrial action to a public interest test.
The report found these reforms could collectively support:

-

sector-wide productivity growth of up to 5 per cent, and
an increase of up to 8 per cent in investment in the sector.37

The report forecast this would have the following positive effects on the overall economy:
-

increasing employment by between 0.1 and 0.3 per cent – the equivalent of
between 14,000 and 36,000 jobs, and
increasing GDP by between 0.8 per and 2 per cent – between $11.7 billion and $30.9
billion.38

These findings show that the impact of strike rates cannot be isolated. Rather, they have a
profound effect on individual sectors and the wider economy.

2.4 Counting the cost: the IR penalty
The harmful impact that the ACTU’s proposed strike regime would have on the resources
sector, and the wider economy, would exacerbate the existing negative effect of industrial
relations on Australia’s economic performance.
As it stands, industrial relations and Australia’s broader regulatory environment are a
substantial drag on global competitiveness.
In 2017, the World Economic Forum’s global competitiveness index ranked Australia 21 out
of 138 countries. In terms of problematic factors for doing business, Australia’s worst
aspects were:
1. restrictive labour regulations
2. tax rates
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3. inefficient government bureaucracy.39
Australia’s 21 ranking compares poorly to many countries often considered its peers, such as
the United States (2), the United Kingdom (8), New Zealand (13) and Canada (14).
Labour market inefficiency: a drag on Australia’s competitiveness
Australia’s labour market efficiency is poor. The World Economic Forum ranks Australia:
-

72nd out of 137 for labour-employer co-operation
109th out of 137 for flexibility of wage determination, and
110th out of 137 for hiring and firing practices.

Australia fares particularly poorly on labour-employee relations (a proxy measure for strikes
and industrial disputes) relative to comparable nations. The UK is ranked 19 on this score,
Canada 15, New Zealand 6 and the US 14.40
IR adds to stifling red tape burden
A 2013 survey of mining companies by the Fraser Institute investigated the mining industry’s
perceptions of conducting major resources projects in different jurisdictions around the
world. The survey asked resources companies about whether the approach taken by each
jurisdiction to the following six regulatory issues encouraged investment:
-

certainty concerning the administration, interpretation and enforcement of existing
regulations
certainty concerning environmental regulation
duplication and regulatory inconsistency
taxation regime
legal system, and
labour regulations and work disruptions for the mining industry.

Respondents ranked Australia in the bottom half of countries with a significant resources
industry on all issues except its legal system.
Disturbingly, only 1 per cent of mining companies felt Australia’s labour regulations and level
of work disruptions encouraged investment in the industry.41

2.5 Lifting bans on secondary boycotts
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Another alarming aspect of the ACTU’s unlimited right to strike is its proposed abolition of
secondary-boycott laws. This would let unions lawfully target businesses by using strikes or
other forms of coercion to pressure their customers and suppliers to cease trading with
them.
Abolishing existing prohibitions on secondary boycotts would also allow unions to:
-

inflict financial harm on businesses whose workforces are unwilling to strike, and
target businesses with strikes and boycotts for political reasons.

What is a secondary boycott?
Secondary boycotts aim to stop a person or business from purchasing products or dealing
with an employer that does business with another employer experiencing an industrial
dispute. Typically, they involve unions taking industrial action to pressure businesses to
cease trading with other businesses.

For a business whose trading activities are integrated within established supply chains, a
successful secondary boycott can quickly starve it of revenue. In high-turnover industries,
businesses targeted by secondary boycotts can become insolvent within weeks.
Boycotts are anti-competitive and harm innocent third parties
The justification for outlawing secondary boycotts is that they are anti-competitive and
interfere with trading freedom. Much like strikes targeting supply chains, secondary
boycotts can inflict devastating damage upon businesses and employees with no connection
to the dispute at hand.
As the Australian Chamber of Commerce and Industry’s Scott Barklamb has observed:
“Australian law has long recognised that secondary boycotts are highly illegal
tactics, used by unions during some industrial disputes to apply leverage on thirdparty employers that are not party to the negotiations nor the primary intended
target ... Unless they are effectively prohibited from doing so, some unions will
attempt to win their battles by cutting employers’ supply lines, or targeting their
clients or suppliers, to make it impossible for them to do business.”42
The risk of third parties suffering serious commercial harm would be exacerbated under the
ACTU’s strike regime because the Fair Work Commission would have virtually no power to
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halt industrial action and affected businesses would have no common law right to recover
damages.

2.6 The CFMEU’s secondary boycott against Boral Concrete
The CFMEU’s boycott against Boral Concrete during 2013 and 2014 illustrates the potential
for union-led boycotts to stop companies lawfully conducting their business.
It had its origins in a dispute between the CFMEU and construction company Grocon in
2012. The CFMEU began picketing Grocon’s construction sites and soon started targeting
Boral, Grocon’s exclusive concrete supplier. In a bid to pressure Boral into ceasing trading
with Grocon, the CFMEU instructed its shop stewards to tell Boral customers on 12
worksites that Boral concrete was no longer permitted. Delays and other underhand tactics
deployed by the CFMEU prompted many of its customers to change suppliers. Boral has
estimated this “black ban” cost it $20 million.43

In February 2018, the Federal Court fined the CFMEU more than $1 million for engaging in
an illegal secondary boycott.44
The Boral case highlights existing doubts about whether existing secondary-boycott laws
adequately protect businesses. Yet under the ACTU’s proposed strike regime, the CFMEU’s
conduct would have been entirely legal. This illustrates how the ACTU would allow unions to
lawfully coerce third parties into supporting them in industrial disputes, or risk costly
boycotts. This threatens the basic precepts of a market economy founded on trading
freedom and consumer choice.
A green light for political boycotts
The ACTU’s strike regime would allow unions to legally engage in secondary boycotts for
political purposes unrelated to workers’ safety, pay or conditions.
The consequences of granting unions the ability to engage in politically motivated strikes
and boycotts should be considered in light of the union movement’s broader political
priorities. The ACTU and several major unions hold extreme political positions, including:
-

The Boycott, Sanctions and Divestment Movement
- Sally McManus, the CFMMEU and the Australian Manufacturing Workers Union are
on the public record supporting the anti-Israel Boycott, Sanctions and Divestment
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Movement.45 The BSDM urges companies, organisations and individuals to boycott
Israel and Israeli-linked businesses and products. It has been heavily criticised for its
occasionally anti-Semitic rhetoric and its delegitimisation of Israel’s right to exist.
-

Under the ACTU’s strike regime, unions supportive of the BSDM would be able
to conduct lawful secondary boycotts against Israeli companies operating in
Australia, such as beverage-producer SodaStream, and Israeli performing artists
touring Australia.

-

Large-scale tax increases

-

The ACTU supports the abolition of all forms of capital gains tax in favour of all
investment-related income being taxed at marginal personal income tax rates.
Compulsory union-run superannuation
The ACTU supports the abolition of choice in superannuation by making unionaffiliated industry funds compulsory and outlawing non-union funds

-
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3: A brief history of strikes in
Australia
Key points
Declining strike activity has benefited all Australians
-

Strike rates have declined significantly over recent decades, falling from an annual
average of 542 working days lost to industrial action per 1000 workers during the
1970s to just 14 in the 2010s
This massive decline in strike activity has been of enormous benefit to Australian
workers, investors and the wider economy

Economic reform and cooperative industrial relations have helped reduce strike rates
-

Strikes declined sharply after Labor introduced the first legal protections for striking
workers in 1993
Strikes rates have declined for two main reasons:
o the Hawke-Keating Government’s prices and incomes accord
o the replacement of compulsory arbitration with the more decentralised
system of enterprise-level bargaining underpinned by an award safety net

Romanticising strikes is misguided
-

-

In Australia’s early industrial history, strikes did play a role in improving working
conditions. However, since the post-war era, strikes have damaged the economy
and obstructed the delivery of vital public services, costing jobs and investment. For
example:
o strikes throughout the 1970s cost one iron-producing company more than 1
million man hours in lost productivity, resulting in billions of lost investment
o the 1989 pilots’ strike caused significant harm to Australia’s tourism industry
and wider economy
Australia has only shed its reputation as a strike-prone economy over the past two
decades. This has been rewarded with increased foreign investment and more job
opportunities

3.1 Historical prevalence of strikes
A common measure of the prevalence of strikes is the number of workdays lost to industrial
action per 1000 workers. This table compares the frequency of strikes as Australia’s
workforce has expanded. Historical prevalence of industrial action – 1950s to 2010s:
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Average disputes
per year

Average work Days
Lost per year

Average days lost to
industrial action per
1,000 workers per
year

1950s

1299

962,000

268

1960s

1341

862,000

185

1970s

2368

3,146,000

542

1980s

1919

1,942,000

312

1990s

697

825,000

122

2000s

463

268,000

32

2010s

198

145,000

14
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3.2 Why have strike rates declined?
The ACTU claims the sharp decline in strike rates from the 1980s to the present is due to the
imposition of new legal restrictions.
This ignores the fact that throughout most of Australia’s history – including in the 1970s,
when strike rates were highest – taking industrial action was actually illegal.
It is only since 1993 that the concept of legally protected industrial action has existed, which
has allowed striking workers to return to their jobs on the same wages and conditions.
Rather, two key events explain the sharp decline in industrial action from the 1980s to
today: the Hawke-Keating governments’ Prices and Income Accords, and the replacement of
compulsory arbitration with enterprise bargaining.
a) The Prices and Incomes Accords
The first underlying cause was the series of Prices and Income Accords between the Hawke
and Keating governments and the ACTU. Unions agreed to restrain demands for wage
increases in return for government action to minimise inflation and pursue a range of social
spending initiatives, as well as other measures such as superannuation and targeted tax
cuts. The Accords marked a new era of co-operation with the union movement following its
fractious relationship with the Fraser government, precipitating a sharp decline in industrial
disputation.
b) The end of arbitration
The second key development was the introduction in 1993 of enterprise-level collective
bargaining as the dominant method of determining wages and conditions. Prior to 1993, the
Court of Conciliation and Arbitration settled industrial disputes by prescribing wages and
other employment conditions for occupations, industries and enterprises. This system
encouraged unions to lodge claims against employers as a way of accessing the Court of
Arbitration, which in turn handed down awards that often exceeded what employers were
willing to agree to. By the early 1990s, at least 80 per cent of workers were covered by these
tribunal-sanctioned awards and agreements. Collective bargaining played only a minor role
in industrial relations.
The enterprise bargaining reforms of 1993 reframed the role of awards as safety nets, and
positioned collective bargaining – with or without unions – as the central process through
which wages and conditions would be determined. Importantly, unions could no longer
incite a dispute to trigger the tribunal’s arbitration functions. Instead, enterprise bargaining
incentivised unions to negotiate agreements which could sustain higher wages by improving
productivity and flexibility. And while unions and workers were granted new legal
protections when pursuing industrial action, strikes were no longer seen as the most direct
avenue to securing an industry-wide pay rise. In these respects, enterprise bargaining
inclined employers and unions towards co-operation, not conflict. Post 1993, industrial
disputes dropped by approximately two thirds.
31

3.3 The history of strikes is anything but romantic
There is some truth to the claim that strikes have helped improve the pay and conditions of
working people, but those improvements cannot be attributed solely to industrial action. It
is only through productivity enhancements made possible by innovation and advancements
in technology, fuelled by the free market, that the rising living standards of the past 150
years have been possible.
Moreover, the widespread tendency among historians, politicians and journalists to
romanticise strikes as instruments whose sole purpose is the pursuit of social justice lacks
historical perspective. In truth, strikes have at times had a debilitating impact on Australia’s
economy, disrupting service delivery, costing jobs and deterring foreign investment.
Furthermore, some of Australia’s most disruptive strikes were carried out for political
purposes with no connection to the ideal of improving working conditions. Economist and
industrial relations commentator Judith Sloan attributes Australia’s earlier reputation as a
strike-prone country partly to its high rates of “short-lived strikes undertaken outside the
context of any negotiations”.
World War II disruptions
During World War II, a number of key trade unions used targeted strikes and sabotage
tactics to cripple Australia’s fleet of warships. As Hal G.P. Colebatch masterfully
demonstrates in the book Australia’s Secret War, Australian soldiers in New Guinea and the
Pacific went without food, radio equipment and munitions because of strikes. Indeed,
rescue missions for Australian prisoners-of-war in Borneo were abandoned due to wharf
strikes that deprived rescuers of the heavy weaponry they required.46
1949 miners strike
Similarly, the 1949 coal miners strike plunged Australia into conditions which historian
Phillip Deery wrote “resembled those of the depression … Industrial and commercial activity
had ground to a halt, unemployment had soared to half a million and economic distress and
personal privation were widespread. Australia was feeling the full effects of a general strike
in an industry which was her economic lifeline.”47 This strike was heavily influenced by the
Communist Party of Australia, whose core motivation was promoting class conflict as a way
of controlling the working class.
1970s
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The 1970s witnessed the highest rates of industrial disputation in Australia’s history,
notwithstanding that industrial action was then illegal. The impact on investment and jobs in
industrial sectors of the economy was devastating. Strikes, stop-work meetings and other
disruptions cost Hamersley Iron more than 1 million man-hours throughout the 1960s and
1970s, resulting in billions of dollars worth of Japanese ore investment being redirected to
Brazil. A strike at Hamersley Iron sparked by employees seeking a different flavour of icecream in the workplace canteen was so disruptive that Australian iron ore shipments
declined over the subsequent two years. In 1977 alone, industrial disputes caused the
grounding of several major domestic airlines, and the temporary shutdown of Telecom, the
postal service and Victoria’s high schools.
1989 pilots strike
The 1989 pilots strike ranks among the more costly industrial disputes in Australia’s history.
Intermittent disruptions to air travel caused by pilots seeking a 30 per cent pay rise lasted
for more than six months and had a highly detrimental impact on tourism and the broader
economy. As striking pilot Alex Paterson said, the stoush was “one of the worst and most
expensive industrial disputes in Australia’s history”.48
Although rates of industrial action rapidly declined in the 1980s and 1990s, industry groups
claim Australia’s reputation as a strike-prone country continued to dog investor confidence
until the mid 1990s. According to the Australian Mines and Metals Association (AMMA), it is
only since 1996 that Australia has shaken its reputation as a strike-prone country and
businesses and investors have been confident that major projects can be delivered on time
and on budget.
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4: Understanding the right to strike
Key points
Do Australia’s strike laws comply with international obligations?
-

The United Nations’ International Covenant on Economic (FWO), Social and Cultural
Rights of 1966 acknowledges that the right to strike will not be unrestricted but
subject to regulation
No international court or body has jurisdiction to determine whether Australia’s
laws satisfy its obligations under the Covenant
The International Labour Organisation’s (ILO) criticisms of Australia’s strike laws lack
binding force

An unlimited right to strike would trample other workplace rights and freedoms
-

As is the case with all rights, the right to strike can infringe other rights and
freedoms protected in the workplace
The ACTU’s strike regime would destroy any balance between the right to strike and
the countervailing rights and freedoms of non-striking workers. Freedom of contract
and freedom from coercion in the workplace would be substantially diminished
under the ACTU’s strike regime

An unlimited right to strike would make collective bargaining inherently coercive
-

-

The ACTU’s strike regime would concentrate more bargaining power in union hands
than at any time in Australia’s history.
Unions and workers would be able to pursue claims for increased wages or altered
working conditions by striking for a theoretically unlimited amount of time. In effect,
a minority of employees would have the power to lawfully hold their employer to
ransom.
This would undermine the voluntary nature of collective bargaining
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4.1 The right to strike: an international human right?
One of the main ACTU arguments for its proposed strike regime is that the existing regime is
inconsistent with Australia’s international human rights obligations. However, this is highly
contestable because what constitutes sufficient protection of the right to strike is open to
reasonable disagreement. The relevant UN covenant does not provide explicit guidance on
this point.
Furthermore, no international court or tribunal has jurisdiction to determine whether
Australia’s laws meet its international obligations. Accordingly, no institution or tribunal has
the authority to instruct Australia to amend its laws.
What are Australia’s international obligations?
The ACTU correctly points out that Australia has ratified the United Nations’ International
Covenant on Economic, Social and Cultural Rights of 1966. Under Article 8.1(d), parties to
that covenant undertake to ensure:
The right to strike, provided that it is exercised in conformity with the laws of the particular
country.49
The ACTU cites criticisms of Australia’s existing regulation of strikes made by the
International Labour Organization, a tripartite UN agency, as evidence that Australian
workers are currently denied the right to strike. Yet Australia has never submitted to the
ILO’s judgment on our strike laws.50 Indeed, the ILO’s constitution does not establish any
distinct body to supervise the application of its conventions. Rather, the ILO defers to a
“Committee of Experts” tasked with making recommendations about the compliance of
states with particular conventions. These recommendations are not binding.
Moreover, ILO criticisms of Australia are hardly unique. Many countries, including China and
the United States, have been the subjects of public criticisms by the ILO regarding noncompliance with International Labour Standards. At the 2013 International Labour
Conference, 26 countries were accused of serious breaches of ILO conventions.51 That other
countries have been the subjects of adverse ILO recommendations does not in itself

49

International Covenant on Economic, Social and Cultural Rights (adopted 1966).

50

ILO Principles Concerning the Right to Strike, International Labour Office Geneva (2000)

51

103nd Session of the International Labour Conference, 5 – 20 June 2013
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diminish the substance of the organisation’s criticisms of Australia’s strike regime. It does,
however, dispel the notion that Australia’s non-compliance with ILO recommendations
makes it an outlier in the international community.
ILO criticisms of various nations show that industrial relations regimes tend to vary across
different jurisdictions. In this sense, conformity with international norms is not an especially
compelling reason for changing Australia’s strike laws.
Human Rights Convention recognises strikes may be limited
Notwithstanding the lack of binding authority on what constitutes sufficient protection of
the right to strike, the text of Article 8.1(d) makes it clear the covenant never contemplated
signatories would be obliged to implement an absolute or unfettered right to strike. The
phrase “in conformity with the laws of a country” signals an expectation the exercise of the
right to strike will be subject to regulation and conditions.

4.2 Strikes impact other workplace freedoms
The right to strike does not exist in a vacuum. Rather, it is one of many fundamental
workplace rights and freedoms protected under Australian law. As is the case with all rights,
the right to strike has to the potential to infringe upon other rights – hence the well-known
dictum that no right is absolute. To take a very basic example, workers and unionists who
form a picket line outside the entrance to a construction site may claim to be exercising their
right to strike. However, in doing so, they will infringe the property rights of the site owner
and the freedom of choice and association of workers who wish to continue working.
For this reason, any meaningful debate about whether the right to strike is adequately
protected must recognise and consider its impact on other rights and freedoms.
Other rights and freedoms recognised under Australia’s industrial relations system include:
Freedom from coercion
•

Workers are protected from various forms of unlawful coercion, such as threats
designed to coerce them to exercise or not exercise a workplace right, for example
nominating a particular superannuation fund or signing an enterprise agreement

•

Employers and businesses are protected from secondary boycotts under the
Competition and Consumer Act.
Freedom of contract

•

Employers and businesses are protected from coercion in relation to the hiring of
particular contractors of employees.
Freedom of association
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•

A union or employer may break the law by putting pressure on workers to make
decisions about joining or not joining a union.
Freedom from discrimination

•

Anti-discrimination law restricts employers’ freedom of choice and, to an extent,
freedom of association by restricting the grounds on which an employee may be
hired, treated in the workplace or terminated.
Protection of property rights

•

It is unlawful under the UN covenant to organise or engage in conduct that prevents
or restricts people from accessing or leaving building sites.52

4.3 Conceptualising the right to strike
A useful framework for understanding how workplace rights and freedoms interact is the
distinction between positive and negative rights. Positive rights tend to interfere with other
rights and freedoms by imposing a duty on others to act in a particular way. Negative rights
involve the freedom to perform an act without interference. In this sense, they impose a
duty on others to refrain from interfering with the right-holder. A classic example is the right
to freedom of speech.
By their nature, positive rights impose duties that typically infringe on negative rights. For
example, the right to freedom of association guaranteed under the Fair Work Act includes a
freedom for union officials to enter workplaces without permission in some circumstances.
This right-of-entry interferes with an employer’s property rights.
The distinction between positive and negative rights is important because it underlines that
the right to strike can be conceived in two vastly different ways.
The right to withdraw one’s labour
The negative right to strike simply involves the freedom of workers to withdraw their labour.
This right can already be freely exercised: workers are free to quit, and courts will not
compel them to return to work. However, the right to withdraw one’s labour does not
impose a duty on employers to relinquish their contractual rights, such as the ability to
terminate employees for non-performance.
A positive right to strike
On the other hand, a positive conception of the right to strike involves the right for workers
to take industrial action and return to their jobs on the same wages and conditions.

52

Fair Work Act 2009 (Cth), various provisions.
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Specifically, it imposes a duty on employers to take no adverse action against workers who
breach their terms and conditions by striking. Thus, upholding a worker’s positive right to
strike necessarily requires employers to sustain economic losses and relinquish contractual
rights.
For this reason, the positive right to strike is best understood as an immunity granted to
workers from the consequences of infringing the contractual rights of employers and nonstriking workers.
This uneasy relationship between a positive right to strike and other workplace rights is why
Australia’s protected action scheme, introduced in 1993, requires unions and workers to
apply to the Fair Work Commission and follow set procedures before taking protected
action. While imperfect, the system is designed to ensure strikes cannot be used to hold
businesses to ransom indefinitely.

4.4 An unlimited right to strike would trample other rights
The key difference between the existing rules governing industrial action and the ACTU’s
proposed regime is that the ACTU would privilege the right to strike ahead of every other
right and freedom impacted by its exercise. This unlimited right to strike would destroy the
balance between the right to strike and the countervailing rights and freedoms of nonstriking workers and employers.
The table below sets out the rights of employers and non-striking workers that stand to be
infringed under the ACTU’s proposed regime.
ACTU policy

Right infringed

Prohibiting employer lockouts

Right to strike

Prohibiting employers engaging
replacement labour during a strike

Freedom of contract

Removing bans on secondary boycotts and
sympathy strikes

Freedom from coercion and trading
freedom

Abolishing common law remedies for
economic loss caused by illegal strikes

Freedom from coercion, freedom of
contract

An unlimited right to strike is legalised extortion
The ACTU’s proposed strike regime would have profound consequences for enterprise
bargaining. Employers would be stripped of any capacity to retaliate against industrial action
and mitigate its impact on their operations. Meanwhile, unions and employees would enjoy
an open-ended legal immunity to use strikes to cause employers economic loss.
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This would concentrate more bargaining power in union hands than at any time in
Australia’s history. Critically, it would enable unions and workers to pursue claims for
increased wages or altered working conditions by striking for a theoretically unlimited
amount of time without any risk of penalty.
As a result, unions would be able to hold businesses to ransom by threatening their viability.
Indeed, in many workplaces and industries, a stoppage of even a few days can inflict millions
of dollars in losses. For example, it is common for contracts in the construction industry to
contain liquidated damages clauses, which mandate the payment of an often substantial
lump sum in the event a contractor fails to meet its deadlines. The ACTU’s strike regime
would allow unions to legally use delays and go-slow tactics aimed at triggering these
clauses as a means of exerting pressure.
An unlimited right to strike will embolden the unionised minority
Furthermore, under the ACTU’s proposed regime, unions would be able to exert this kind of
crippling leverage with the support of only a minority of workers. The abolition of secret
ballots prior to protected strike action would enable a minority of the workforce to walk off
the job without their colleagues’ support. Because employers would be banned from hiring
contract or replacement labour, a strike by a minority of the workforce would still force the
workplace to operate below capacity, or in some cases to cease functioning altogether. For
example, in mines, power plants and many other workplaces subject to strict workplace
health and safety standards, it is neither practical nor safe to operate without the full quota
of staff. Together with its proposed prohibitions on employers engaging contract workers to
replace strikers, the ACTU’s regime could grant a minority of employees the power to
lawfully hold their employer to ransom, while preventing the majority of their colleagues
who wish to keep working from doing so.
An unlimited right to strike will make collective bargaining inherently coercive
For these reasons, the ACTU’s proposed strike laws risk undermining the voluntary nature of
collective bargaining. A business that accedes to a union’s demands under the threat of a
long and crippling strike with the potential to undermine its ongoing viability does not make
that choice voluntarily, but as a result of coercion.
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Appendix
Historical strike rates
Year

Number of Disputes

Work Days Lost
(000)

Days Lost per 1000
Employees

1950

1276

2062.9

611

1951

1344

873

249

1952

1627

1163.5

325

1953

1459

1050.8

299

1954

1490

901.6

252

1955

1532

1010.9

274

1956

1306

1121.4

297

1957

1103

630

166

1958

987

439.9

114

1959

869

365

94

1960

1145

725.1

181

1961

815

606.8

145

1962

1183

508.8

121

1963

1250

581.6

135

1964

1334

911.4

203

1965

1346

815.9

176

1966

1273

732.1

152

1967

1340

705.3

143

1968

1713

1079.5

214

1969

2014

1958

378

1970

2738

2393.7

444

1971

2404

3068.6

556
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1972

2298

2010.3

358

1973

2538

2634.7

456

1974

2809

6292.5

1075

1975

2432

3509.9

601

1976

2055

3799.2

644

1977

2090

1654.8

276

1978

2277

2130.8

355

1979

2042

3964.4

652

1980

2429

3320.2

529

1981

2915

4192.2

656

1982

2060

2158

338

1983

1787

1641.4

263

1984

1965

1307.4

202

1985

1876

1256.2

223

1986

1752

1390.7

238

1987

1514

1311.9

219

1988

1502

1641.4

265

1989

1391

1202.3

184

1990

1189

1376.5

207

1991

1032

1610.5

250

1992

726

941.1

147

1993

607

635.7

100

1994

556

501.6

75

1995

635

547.6

79

1996

538

928.7

132

1997

444

534.2

75
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1998

516

526.4

72

1999

727

650.7

87

2000

688

469.1

61

2001

666

393.1

50

2002

755

259.1

33

2003

634

439.5

54

2004

682

379.8

46

2005

462

228.2

26

2006

200

132.7

15

2007

134

49.7

5

2008

174

196.6

21

2009

233

132.7

14

2010

215

126.6

13

2011

186

241.5

24

2012

197

273.2

27

2013

215

131

13

2014

187

71.4

7

2015

224

83.4

8

2016

254

124.5

12

2017

106

111.7

10

Source: ABS Catalogues 1301.0, 6321.0, and 6321.0.55.001.
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