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I. Introduction  

 

 This paper addresses litigation issues and risks that can arise in connection with short-haul carriers, as will be 

defined below, and chameleon carriers, those carriers that attempt to reincarnate as new entities to avoid the 

consequences of prior safety violations and regulatory enforcement actions.  Although short-haul carriers face many 

of the same litigation risks as over-the-road carriers, this paper attempts to explain various risks and issues that are 

unique to short-haul carriers and drivers.  As for chameleon carriers, this paper discusses the regulatory attention these 

carriers have received and describes situations in which a carrier’s chameleon attributes might become an issue in a 

truck accident case.  Although this paper is generally written from a defense perspective, the topics addressed should 

provide practical advice that can be utilized by litigators on both sides of a trucking case.   

 

II. “Short-Haul” Carriers 

 

A. Regulatory Definition 

 

 The term “short-haul” commercial carriers and drivers derives from the 100 air-mile exception found at 

§395.1(3)(1) of the Federal Motor Carrier Safety Regulations (hereinafter “FMCSRs” or the “Regulations”).  The 

exception allows a driver to use a time record in place of a log, provided that certain conditions are met.  In order to 

use this logging exception, the driver must: 

 

• Stay within 100 air-miles of the work reporting location for the day (draw a 100 air-mile radius circle around the 

work reporting location for the day—the driver must stay within this circle); 

 

• Be back to and released from the work reporting location for his/her 8-hour or 10-hour break within 12 hours (no 

30-minute break required); and 

 

• Include (a) the starting and ending times for the day and (b) the total hours on duty on the driver’s time record for 

the day.   The carrier must retain this time record and have it available for inspection for six months.1   

 

 In practice, one of the primary compliance issues that arises in connection with the 100 air-mile exception is 

training drivers to properly respond when being subjected to a roadside inspection.  Short-haul drivers should explain 

to the officer/agent that he/she does not have any logs due to operating under the 100 air-mile exemption and that the 

required time records are maintained at the carrier’s office.  Many times, short-haul drivers will simply tell the officer 

“I don’t have any logs,” which usually results in a violation.  

 

B. Expanded Definition of Short-Haul Carriers/Drivers 

 

 The “short-haul” carriers and drivers addressed in this paper are not limited to those who meet the 100 air-mile 

exception.  Rather, for purposes of this paper short-haul carriers are defined as those that share some or all of the 

following characteristics: 

 

• Operate day cab trucks or other CDL vehicles without sleeper berths; 

 

• Drivers perform shift work and sleep at home each day or night; 

 

• Drivers generally make multiple stops/deliveries per day and those locations may or not be known to the driver at 

the beginning of his/her shift; 

 

• Drivers are generally employees of the carrier and are subject to the carrier’s safety policies and procedures in 

addition to applicable state and federal regulations; 

______________________________ 
 
1 The 100 air-mile exception contains several additional requirements and caveats applicable to particular industries that will not 

be addressed in this paper.  For the full text of the regulation, please visit https://www.fmcsa.dot.gov/regulations/title49/b/5/3 
 

 

https://www.fmcsa.dot.gov/regulations/title49/b/5/3
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• Drivers are often dispatched to unfamiliar locations that may be remote/rural and may be accessible only by roads 

with less than ideal surfaces.   

 

C. Fatigue Problems 

 

 Driver fatigue is a well-known and often-litigated issue for commercial motor carriers.  The broad scope of 

this problem and its often fatal consequences have been well documented by industry and governmental bodies.2    

Fatigued driving is an issue of concern for both over-the-road and short-haul carriers. 

 

1. Fatigue Issues Relevant to Short-Haul Drivers 

 

 An issue that often arises in cases involving shift or short-haul drivers is the potential fatigue and/or sleep 

pattern disturbances that can result from a driver transitioning between work week driving shifts and weekends or days 

off.  This can be especially problematic if the driver normally drives a night shift, which is not unusual for carriers 

operating in the Permian Basin, Eagle-Ford Shale and other energy-producing regions of the state. If a night driver has 

a spouse or children who follow more traditional sleep patterns, the driver may be inclined to alter his/her work sleep 

patterns over the weekend or during days off so that the driver can spend more time with his family members during 

daylight hours.  The driver will then need to transition back to sleeping during the day and driving at night before 

his/her next shift, which can be difficult.  Motor carriers have no practical or regulatory method of controlling a driver’s 

sleep patterns when he/she is off duty, so the way in which the driver manages these sleep/work transitions is within 

the sole control of the driver.   

 

2. Forensic Analysis of Driver’s Cell Phone   

 

 Because of this type of potential sleep disturbance, defense lawyers preparing short-haul drivers for a 

deposition would be wise to make certain the driver is prepared to answer questions regarding his/her sleep patterns in 

the week leading up to the accident, and if the driver does not specifically recall his/her sleep routine during the week 

in question, make certain that the driver is prepared to discuss the general sleep patterns he/she would usually follow.  

It is also important to obtain the driver’s logs (or, for drivers subject to the 100 air-mile exception, their time records) 

to confirm that the driver’s recollection conforms to those records.   

 

 The driver’s testimony regarding his pre-accident sleep patterns can be precarious because, either before or 

following the driver’s deposition, counsel for the Plaintiff will no doubt request a forensic analysis of the driver’s 

phone, which will reveal (often in excruciating detail) the operational history of that device in the days/weeks leading 

up to the accident.  Plaintiff’s counsel will then use that operational history to show that the driver was posting on 

Instagram––or texting his/her spouse—or watching an episode of Breaking Bad—during the time periods he was 

allegedly sleeping, supporting the conclusion that driver fatigue was a contributing cause to the accident.  Therefore, 

it is always prudent for defense counsel to retain his/her own forensic analyst to review the data downloaded from the 

driver’s device to confirm, or refute, the conclusions of Plaintiff’s expert.   

 

D. Communicating With Short-Haul Drivers—Potential Distractions 

 

 The dangers of cell phone use, both talking and texting, by commercial drivers are well documented.  Research 

commissioned by the Federal Motor Carrier Safety Administration (“FMCSA”) shows that the odds of being involved 

in a safety-critical event (e.g., a crash, near-crash or unintentional lane deviation) can be up to six times greater for 

commercial drivers who engage in dialing a mobile phone while driving than for those who do not.3    

 

 Those same studies show that drivers who text while driving were 23.2 times more likely to be involved in a 

safety-critical event than if they were not texting while driving.4   Furthermore, drivers who interact with an on-board 

_______________________ 

2 See, e.g.,  FMCSA Large Truck Crash Causation Study found at https://www.fmcsa.dot.gov/research-and-analysis/research/large-

truck-crash-causation-study. 
3See, e.g., Olson, R.L, Hanowski, R.J., Hickman, J.S., & Bocanegra, J. (2009). Driver Distraction in Commercial Vehicle 

Operations (Report No. FMCSA-RRR-09-042). Washington, DC: Federal Motor Carrier Safety Administration. 
4 Id.   

 

https://www.fmcsa.dot.gov/research-and-analysis/research/large-truck-crash-causation-study
https://www.fmcsa.dot.gov/research-and-analysis/research/large-truck-crash-causation-study
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electronic logging/dispatch device (“ELD”) while driving are nine times more likely to be involved in a safety-critical 

event.5    

 

 The distraction problems arising from the use of communication devices by commercial drivers are especially 

problematic for the short-haul driver, whose delivery schedule can and often does change during the workday.  The 

two most obvious methods by which a short-haul carrier could relay scheduling changes to its drivers would be via cell 

phone or through an on-board ELD message.  As outlined in the previous paragraph, however, use of those devices 

while driving greatly increases the chances of a safety-critical event.5   

 

 While hands-free cell phone use by commercial drivers is not prohibited by the Regulations, most experts 

would agree that even hands-free use distracts the driver from his/her duties to some extent.6   What approach, then, 

should the short-haul carrier employ to contact its drivers during their shift?  Most safety experts would suggest one of 

two alternatives: (a) sending a message to the driver’s on-board ELD to be accessed by the driver once he/she arrives 

at their next stop/delivery; or (b) instruct drivers to always call dispatch upon arriving at a stop/delivery location to 

inquire whether a scheduling change has occurred.     

 

 While these are certainly aspirational alternatives, few short-haul carriers utilize these approaches and usually 

defer to the hands-free cell phone option still allowed under the Regulations.  However, this approach comes with 

potential downsides.  First, as stated above, any use of a cell phone while driving, even hands-free, is a potential 

distraction to the driver and can be used by an injured party’s counsel to show that the carrier knowingly sanctioned 

distracted driving.   

  

 Second, many short-haul carriers have written cell-phone usage and/or distracted driving policies which may 

be more restrictive than the hands-free use allowed by the Regulations.  Such a disconnect between the carrier’s written 

policy and actual practice may result from the carrier failing to regularly review and update its policies or issuing one 

policy that covers drivers of both commercial and non-commercial vehicles.  In any event, in a case where hands-free 

cell phone distraction is a potential issue, having to defend a carrier’s written policy that is more restrictive than the 

hands-free use allowed by the Regulations is a difficult task to say the least.   

 

 Finally, a short-haul carrier that allows its drivers to communicate with dispatch by hands-free cell phone use 

runs the risk that a driver might be involved in a safety-critical event while speaking on the phone to the carrier’s 

dispatch department and/or his supervisor.  If such an event were to occur, counsel for an injured party would likely 

argue that the carrier not only sanctioned distracted driving by its drivers, but also actively participated in causing the 

distraction and/or accident by forcing the driver to communicate with company representatives while driving.  Such an 

allegation, if proven, could open the door to direct claims of negligence and gross negligence against the carrier for 

negligent supervision, etc.   

 

 Lawyers defending carriers in the circumstances described above should carefully review the carrier’s cell 

phone and distracted driving policies, if any, at the beginning of the case and not wait until it is time to prepare for the 

depositions of the driver and/or safety director.  Care should be taken to simultaneously interview the carrier’s safety 

director, fleet manager and any other relevant employees to determine if, at the time of the accident, those policies 

were actually being enforced or whether its drivers were following an informal policy or practice different from the 

written policies.  The answers to these questions will allow timely decisions to be made regarding defense strategy and 

subsequent witness preparation.  

 

E. Unfamiliar Routes—Potential Distractions 

 

 Over-the-road carriers often engage in some degree of route planning for their drivers prior to the driver’s 

departure, building into the estimated trip length such factors as known hazards, traffic conditions and adverse weather 

events.  Those route planning efforts also tend to take advantage of the fastest route between departure and delivery, 

which often involves the use of federal or state highways and utilizing well-known routes that are familiar to the carrier.  

Short-haul carriers, however, generally do not engage in that degree of route planning and are often required to utilize 

______________________ 

 
5 Id. 
6 See 49 CFR §392.82 (restricting commercial drivers from holding a mobile device to make a call, dialing by pressing more than 

a single button on the device or reaching for a device). 
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farm to market roads or other less travelled thoroughfares—especially those carriers that operate in rural areas or the 

energy producing regions of the state (Permian Basin, Eagle Ford Shale, etc.).  Furthermore, some short-haul carriers, 

especially those operating in the energy producing regions mentioned above, may be delivering products or goods to 

new and unknown locations on a daily or weekly basis as new oil and gas lease sites are developed and new drilling 

locations are established.  Commercial drivers operating under these conditions are often faced with the prospect of 

making a delivery to an impatient customer utilizing roads that the driver has never travelled and attempting to identify 

a delivery location that has no physical address—only GPS coordinates—at night.  Such conditions could, and often 

do, cause commercial drivers to become distracted while they attempt to locate their delivery or drop-off point.   

 

 Such distraction concerns are compounded by the types of roadways that short-haul drivers often encounter in 

these areas, including rural roads not necessarily designed for heavy commercial vehicle traffic, or worse, the typical 

and often hazardous caliche roads commonly utilized to access oil and gas leases in the Permian Basin.  The Texas 

Department of Transportation recently directed $3.4 billion to make repairs and improve roads in the Permian Basin 

region, but those repairs and improvements are not scheduled to be completed until sometime in 2029.7    

 

 The conditions described above are not uncommon for some short-haul carriers and solutions to the problems 

raised are often hard to come by.  Short-haul carriers facing these conditions should make certain that their drivers 

have been provided with all available information regarding the customer’s location,  including GPS coordinates, mile 

markers or other landmarks.  Relying solely upon directions provided by the customer with no further investigation or 

follow-up can result drivers becoming lost and distracted.  Carriers should also implement and follow policies that 

incorporate specific procedures for how directions will be provided to its drivers.  If the directions provided to a driver 

are unclear or mistaken and an accident occurs as a result, counsel for an injured claimant may argue that the carrier 

itself bears some responsibility for the accident because of the deficient directions provided to the driver.  Likewise, as 

evidenced by at least one recent significant Texas jury verdict, directions provided to, but not utilized by, a driver can 

result in a finding of negligence against the driver.8   

 

F. Rural/Remote Roads and Livestock Liability 

 

 1. Risks of Driving on Rural/Remote Roads 

  

 Unlike many over-the-road carriers that primarily utilize the interstate highway system, short-haul carriers are 

often required to take the road less travelled—namely, the nearly 57,000 centerline miles of rural state highways and 

50,000 miles of farm/ranch-to-market roads in Texas.9   Frequent travel on these roads presents unique risks to short-

haul carriers, including: 

 

• Unmarked field and farm driveways 

 

• Highway vehicles stopping/slowing for oncoming traffic while waiting to turn 

 

• Livestock and wild animals crossing roadways 

 

• Rough/uneven road conditions 

 

• Lack of artificial lighting at night 

 

• Narrow roadways 

 

• Absence of roadway marking/striping 

________________________ 

 
7 Texas Department of Transportation Press Release “Traffic Fatalities, Injuries Edge Higher in Energy-Producing Areas of Texas” 

February 19, 2019, found at  https://www.txdot.gov/inside-txdot/media-center/statewide-news/005-2019.html 
8 Kulik and Muniz v. Stallion Production Services, Cause No. 17-04-24,142, 24th District Court of Dewitt County, Texas.   
9 Rural Transportation, Texas Department of Transportation Educational Series 2017, State Legislative Affairs Department, found 

at https://ftp.txdot.gov/pub/txdot-info/sla/education_series/rural.pdf 
 

 

https://www.txdot.gov/inside-txdot/media-center/statewide-news/005-2019.html
https://ftp.txdot.gov/pub/txdot-info/sla/education_series/rural.pdf
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• Vehicles passing on single lane roads 

 

• Farm equipment/large loads 

 

 As a result of these risks, 54.99% of the state’s traffic fatalities in 2018 occurred in rural areas according to 

crash data compiled by the Texas Department of Transportation.10    

 

2. Livestock Liability 

 

 a. Animal-Related Crash Data 

 

 51,522 animal-related crashes were reported in Texas from 2010-2016 at a total cost over $1.3 billion annually 

to Texas motorists.11   Of those crashes, 64% involved wildlife, 31% involved domestic animals (such as dogs and 

cattle) and the remaining 5% were unspecified.12   Most animal-related crashes in Texas occur at night in unlit locations, 

usually on rural roads with very low traffic volumes.13   Crashes involving wildlife are unfortunately a fact of life for 

motor carriers and private citizens operating their vehicles in rural sections of the state.  However, when a vehicle 

operated by a motor carrier or private citizen is involved in a crash with a cow, horse or other livestock, under certain 

limited circumstances the livestock owner can be liable for the property damage and personal injuries resulting from 

that crash.   

 

 b. History of Open and Closed Range Laws in Texas 

 

 Due to its agricultural and ranching roots, Texas has traditionally been an open range14 state, meaning that 

landowners had no duty to restrain their livestock or prevent livestock from roaming free on to adjacent roadways.  The 

Texas Supreme Court has consistently and recently acknowledged that the common law of open-range is still in effect.15   

Over the years, the Texas Legislature enacted two statutory exceptions to the common law open-range rule which 

permit liability against livestock owners under limited circumstances.  First, Texas Agriculture Code Section 143.102 

provides for a state-wide ban prohibiting certain species of animals from roaming at large on state or federal highways.  

Second, Texas Agriculture Code Section 143.074 allows counties to hold local elections to consider adopting “stock 

laws” preventing certain classes of animals (such as cattle, horses, hogs) from running at large within the county. The 

cases interpreting the standards of livestock owner liability imposed by these statutes have been somewhat inconsistent.  

However, as will be explained below, a case currently pending at the Texas Supreme Court should provide some clarity 

regarding the potential liability of livestock owners under those statutes.   

 

 c. Texas Agriculture Code Section 143.102 – The “Knowing” Requirement 

 

 Section 143.102 provides that “[a] person who owns or has responsibility for the control of a horse, mule, 

donkey, cow, bull, steer, hog, sheep, or goat may not knowingly permit the animal to traverse or roam at large, 

unattended, on the right-of-way of a highway.”16  There are only two reported Texas cases citing this statute (or a 

_________________________ 

 
10 Texas Motor Vehicle Traffic Crash Facts for Calendar Year 2018, Texas Department of Transportation, found at 

http://ftp.dot.state.tx.us/pub/txdot-info/trf/crash_statistics/2018/01.pdf 
11 Wilkins, Kockelman and Jiang 2019.  Animal-Vehicle Collisions in Texas: How to Protect Travelers and Animals on 

Roadways, Under review for publication in Accident Analysis & Prevention.  Available at: 

http://www.caee.utexas.edu/prof/kockelman/public_html/TRB19AVCs.pdf 
12 Id. 
13 Id. 
14 Some cases and other authorities use the term “free-range” in place of “open-range.”   This paper draws no distinction between 

the two terms 
15 Bennett v. Reynolds, 315 S.W. 3d 867, 869 (Tex. 2010) 
16 TEX. AG. CODE §143.102 (emphasis added). 

 

 

 

 

 

http://ftp.dot.state.tx.us/pub/txdot-info/trf/crash_statistics/2018/01.pdf
http://www.caee.utexas.edu/prof/kockelman/public_html/TRB19AVCs.pdf
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provision in the predecessor statute), in which a jury found liability upon a livestock owner.17  In Green v. Evans, the 

court provided few factual details in its opinion but held that the jury’s verdict against the cattle owner was supported 

by “ample evidence concerning the issue of [the owner’s] enclosures, gates, and fences being insufficient to contain 

the cattle on his land.”18  In Weaver v. Brink, the court affirmed the trial court’s finding of negligence under a 

predecessor statute to Section 143.102 because the defendant: (1) knowingly maintained his cattle behind fences that 

were insufficient to withstand the rain; (2) knew his cattle had escaped on numerous occasions after such rain; (3) knew 

that the day before the accident the fences on his property were under water and would probably be down when the 

water fell; and (4) failed to inspect the fences or the location of his cattle until after the accident.  Additionally, the cow 

had escaped through the portion of fencing the defendant had known would be down.20   

 

 Conversely, there are numerous reported cases in Texas finding no violation of the statute and, consequently, 

no liability for the cattle owner. For example: 

 

• In Ramey v. Richardson, the court held that “mere proof in the absence of actual knowledge” that defendant should 

have known the steer was on the highway did not prove a violation.21   

 

• In Wilkinson v. Paschall, the court held that evidence that the cattle owner had placed the cattle in a pasture with 

a good fence that was damaged by a bull fight on the night of the accident supported a finding of no violation.22   

 

• In Beck v. Sheppard, the Court held that evidence of horses escaping the enclosure at unspecified and infrequent 

times in the past, without any showing of the cause of such past instances, was insufficient to demonstrate a 

violation of the statute.23   

 

• In Straitway Transport, Inc. v. Mundorf, the court affirmed a jury’s finding that a cattle owner’s use of bailing 

wire, rather than cattle guards, to contain cattle did not constitute a violation of the statute.24   

 

 Most recently, the San Antonio Court of Appeals affirmed that “‘knowingly’ in Section 143.102 is not violated 

if a person who is responsible for controlling a bull merely should have known the bull had been permitted to traverse 

or roam at large, unattended, on a highway’s right-of-way.”25  In that case, the court found that there was no evidence 

that the landowner “knowingly permitted” the cattle to roam at large even though the plaintiff presented evidence that: 

(1) the landowner knew cattle had escaped on previous occasions when the gate was left open; (2) the landowner 

always kept the gate locked because he believed cattle would get out if it was not locked; and (3) the landowner had 

used a latch, not the lock, to close the gate on the day of the accident.26  

  

 As reflected in the cases cited above, proving that a livestock owner “knowingly” allowed livestock to roam 

free on a highway under Section 143.102 can be daunting.  The caselaw makes clear that a plaintiff must show that the 

owner had actual knowledge that his/her livestock were on the highway, or actual knowledge that the fencing (or lack 

of  fencing) was insufficient to restrain the livestock from roaming on the highway. 

____________________________ 
 
17 In the case of Gutierrez v. Ace Transp., No. 1:07-CV-332, 2008 WL 11346425, at *1-*2 (E.D. Tex. Apr. 8, 2008) the federal 

court construing Section 143.102 noted that “Individuals are liable under Section 143.102 if they maintain one of the animals listed 

in the statute behind a fence unable to withstand inclement weather conditions.” Therefore, there was a genuine issue of material 

fact as to whether the cattle owner “knowingly” allowed the cattle to roam on the highway when the cattle owner knew the fence 

had not been replaced in thirty years and that if a tree blew over it would damage the fence. It should be noted that in reaching this 

decision the court relied upon several cases utilizing a different statute that did not include a knowing requirement. The differences 

and supposed conflicts in the statutes containing a knowing requirement and those that do not will be discussed later in this section. 
18 See Green v. Evans, 362 S.W.2d 377, 380 (Tex. Civ. App.—Dallas 1962, no writ). 
19 Weaver v. Brink, 613 S.W.2d 581, 582-83 (Tex. Civ. App.—Waco 1981, writ ref’d n.r.e.).  
20 Id. at 582.  
21 See 397 S.W.2d 288 (Tex. Civ. App.—Amarillo 1965, writ ref’d n.r.e) (emphasis added). 
22 See 210 S.W.2d 215 (Tex. Civ. App.—Eastland 1948, no writ). 
23 See 566 S.W.2d 569 (Tex. 1978). 
24 See 6 S.W.3d 734 (Tex. App.—Corpus Christi 1999, pet. denied).   
25 563 S.W.3d 333, 344 (Tex. App.—San Antonio 2018, pet. granted Jun. 28, 2019).  
26 Id. 
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d. Texas Agriculture Code Section 143.074—Adoption of a “Stock Law” 

 

 Texas Agriculture Code Section 143.074 imposes a statutory duty upon landowners to restrain livestock if the 

County Commissioners Court for the county where the livestock reside has adopted what is commonly known as a 

“stock law” preventing animals of a certain class to run in the county at large.27  If such a stock law is in force when 

an accident occurs on a roadway in the county (not necessarily a “highway” as required in the previous section), and if 

the stock law covers the type of livestock involved in the accident, then the provision “may be breached by showing 

that the person was at fault in allowing any mentioned animals to run at large.”28  Importantly, as interpreted by Texas 

courts, this section does not require a claimant to show that the livestock owner “knowingly” allowed his livestock to 

run free.29   

  

 e. Which Statute Applies? – The “Conflict” Between Sections 143.102 and 143.074 

 

 As stated above, Texas Agriculture Code Section 143.102 prohibits a livestock owner from “knowingly” 

permitting his/her livestock to roam freely on a “highway,” which includes a US highway or a state highway, but not 

other types of roadways (e.g. a farm-to-market road). Texas Agriculture Code Section 143.074 is a county-wide 

prohibition on free ranging livestock not specific to highways, and it contains no actual knowledge requirement. In 

Garcia, which involved an accident on a state highway in a county that had enacted a stock law, the landowner argued 

that, because the incident occurred on a state highway, Section 143.102 superseded Section 143.074 and therefore the 

“knowing” requirement applied, even though the county had enacted a stock law.30  According to the landowner, under 

these circumstances a conflict exists between the two sections, and Section 143.102 should apply because that section 

expressly states that, in the event of a conflict, it prevails over any other section of the Agriculture Code.31  Accordingly, 

the landowner argued that, if livestock is struck on a highway in a county with a stock law, Section 143.102 applies 

exclusively and a plaintiff must meet the “knowing requirement.” The landowner further argued that this narrow 

construction conforms to Texas’ history as an open-range state.  

  

 The San Antonio Court of Appeals rejected the landowner’s argument and held that there was not a conflict 

between the two sections, and that the lesser standard would apply to accidents throughout a county that had adopted 

a stock law, even if the accident occurred on a state or federal highway.32  In reaching this holding, the Court noted 

that the landowner’s interpretation would lead to “absurd results” because “[a]ccording to [the landowner’s] position, 

the statutory duty that such a bull-owner owes would change based on where the bull was standing at the time of the 

accident. We do not find [the landowner’s] position persuasive.”33   The Texas Supreme Court granted the landowner’s 

Petition for Review and has scheduled the case for oral argument on November 7, 2019.34  

 

III. Chameleon Carriers 

  

A. Regulatory History 

 

 The FMCSA has been concerned about a trucking industry practice known as “chameleon” or “reincarnating” 

motor carriers for decades.35  These practices involve motor carriers that close down, change their names, obtain new 

USDOT numbers and reopen as a new company to avoid FMCSA enforcement actions or to avoid having to take 

corrective measures to improve the safety of their operations.  Such carriers often retain the same drivers and equipment 

that had previously been cited for safety violations or which were the targets of enforcement action. 

________________________ 
 
27 TEX. AG. CODE §143.074.  
28 Garcia, 563 S.W.3d at 345.  
29 See id. 
30 Id. at 338-39.  
31 Id. at 339.  
32 Id. at 340-41.  
33 Id. at 341.  
34 To track this case and view the briefing on file at the Texas Supreme Court, please visit 

http://www.search.txcourts.gov/Case.aspx?cn=18-0953&coa=cossup.  
35 United States Government Accountability Office, GAO-12-364, Motor Carrier Safety: Applicant Reviews Should Expand to 

Identify Freight Carriers Evading Detection (2012).  

  

http://www.search.txcourts.gov/Case.aspx?cn=18-0953&coa=cossup
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 The FMCSA’s hunt for chameleon carriers began in earnest following the August 2008 fatal bus crash in 

Sherman, Texas, in which 17 people were killed and several others were injured.36   The motor carrier in question was 

found by the National Transportation Safety Board (NTSB) to be a chameleon carrier that FMCSA had ordered out-

of-service only two months prior to the accident.  Recognizing the potential dangers posed by chameleon carriers, 

FMCSA rolled out its “vetting program” soon after the Sherman accident, which was a dedicated process designed to 

identify and prevent chameleon carriers from applying for and receiving operating authority from the FMCSA.37   Prior 

to the creation of the vetting program, FMCSA had no specific procedures in place to identify such carriers.38   At that 

time, a carrier could take on a new identity by applying online for operating authority using the same information 

(business name, address, phone number(s), company officer name(s) or other information) on file for the old carrier.  

As originally conceived, the vetting program covered only bus companies (passenger carriers) and movers (household 

goods carriers).39   These two relatively small groups (representing only 2% of all new applicants at the time) were 

initially selected because FMCSA had limited vetting resources and those groups were seen as presenting high 

consumer protection and safety risks.40    

 

 In 2012, the Government Accounting Office (“GAO”) issued a report highlighting the dangers presented by 

chameleon carriers and found that, between 2005 and 2010, there was a 33% increase in the number of motor carriers 

registered with FMCSA that had chameleon attributes.41   According to the GAO, new applicants with chameleon 

attributes during that period were three times more likely to later be involved in a severe crash involving a fatality or 

injury.42   The GAO report further outlined the inadequacies of the FMCSA vetting program, and suggested that 

FMCSA expand the program using a data-driven approach.43   FMCSA (through the U.S. Department of 

Transportation) later responded to the GAO report indicating that it concurred with the GAO’s conclusions and would 

work towards creating and implementing a robust risk-based automated screening methodology and expanding its 

vetting process to include brokers, freight forwarders and property carriers.44   

 

 In 2014, FMCSA changed its rules and organizational structure to consolidate and improve the existing vetting 

process.  FMCSA acknowledged that chameleon carriers had been able to exploit the limitations of existing regulations 

and resources to evade detection.45  The agency also identified funds to develop and test a data-driven, risk-based 

prototype screening methodology that incorporated matching (a/k/a “affinity”) and motivation components for 

targeting carriers with chameleon attributes consistent with the GAO report.46    

   

 FMCSA deployed the Utility for Risk-Based Screening and Assessment (“URSA”) algorithm in February 2016 

and incorporated it into the Unified Registration System (“URS”) for all new motor carrier applicants.  Through use of 

the URSA, FMCSA is now vetting all new applications to identify potential chameleon carriers. The algorithm scans 

new applications for both “affinity” markers and “motivation” markers.  The affinity analysis involves a comparison 

of multiple data points  to determine if an applicant  is related to an existing registered carrier.47   If an affinity match is 
   _____________________ 
 

36 Id. 
37 Id. 
38 Id. 
39 Id. 
40 Id. 
41 Id. 
42 Id. 
43 Id. 
44 FMCSA, The Implementation of a Risk-Based Vetting Methodology to Identify Chameleon Carriers Applying for Operating 

Authority—Report to Congress Fiscal Year 2014, available at: https://www.fmcsa.dot.gov/mission/policy/implementation-risk-

based-vetting-methodology-identify-chameleon-carriers-applying-0 
45 FMCSA, Patterns of Safety Violations by Motor Carrier Management, 79 Fed. Reg. 3520, 3527 (Jan. 22, 2014). 
46 FMCSA, The Implementation of a Risk-Based Vetting Methodology to Identify Chameleon Carriers Applying for Operating 

Authority—Report to Congress Fiscal Year 2014. 
47 Representatives of the FMCSA Technology Division were interviewed during the preparation of this paper.  For security reasons, 

they were not willing to disclose the particular data points analyzed by the algorithm to determine if affinity with an existing carrier 

exists, but it would be fair to assume that, at a minimum, the algorithm would be searching for common ownership, management, 

business locations, and equipment.    

 

 

  

https://www.fmcsa.dot.gov/mission/policy/implementation-risk-based-vetting-methodology-identify-chameleon-carriers-applying-0
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made with an existing carrier, the algorithm then conducts a motivation analysis to determine if the existing carrier 

might be motivated to reincarnate (out of service, pending fines, safety violations, etc.). If the algorithm finds a positive 

“hit” for both affinity and motivation, the application is flagged for additional vetting by FMCSA staff.48    

 

B. Regulatory Definitions and Penalties 

 

 The FMCSA defines chameleon/reincarnated carriers as “motor carriers with common ownership, common 

management, common control or common familial relationship.”49   Pursuant to the regulations, two or more motor 

carriers may not use common ownership, management, control or familial relationship to enable those carriers to  avoid 

compliance, or to conceal non-compliance, with statutory or regulatory requirements.50  If the FMCSA determines that 

a motor carrier has violated the regulation, the motor carrier’s registration can be suspended or revoked.51  

 

C. How Might a Chameleon Carrier Affect My Truck Accident Case? 

  

 Now that the URSA algorithm has been deployed, the number of chameleon carriers currently operating has 

decreased significantly.  For those that successfully evade detection, however, the dangers they present to the motoring 

public continue.   

 

 From a Plaintiff’s perspective, in addition to the background research usually conducted on a motor carrier on 

the DOT Safety and Fitness Electronic Records System (“SAFER”) and Safety Measurement System (“SMS”), 

Plaintiff’s counsel or his/her retained experts should also consider obtaining additional background information on the 

defendant carrier and its owners/managers from sources such as the Secretary of State’s Office and/or State 

Comptroller’s Office for the state in which the carrier was incorporated and the state(s) where it operates, Dun & 

Bradstreet, Lexis/Westlaw, county property records and any other sources of information that might shed light on any 

connections between the defendant carrier and another registered motor carrier.  Such an expanded search would 

certainly be prudent if the defendant carrier is small in size or operated by the members of the same family.   

  

 If evidence is discovered showing that the defendant carrier reincarnated from an existing motor carrier with a 

negative safety or enforcement history, discovery should be conducted to show that the “new” carrier is nothing more 

than a continuation of the “old” carrier and that the negative safety/enforcement history of the old entity should be 

imputed to the new entity.  Furthermore, discovery should be conducted to determine if the new carrier provided  

inaccurate or incomplete information to the FMCSA during the registration process regarding common ownership or 

operations with an existing registered entity.  If this did occur, the new carrier arguably violated 49 U.S.C. §13902, 

which requires that a new applicant disclose any relationship involving common ownership, management, control or 

familial relationship between the applicant and any other motor carrier.52    

 

 Defense counsel should also consider mining these sources of information if, after discussing the issue with 

your client, you are at all concerned that the entity you represent is simply a continuation of another registered entity 

with a poor safety or enforcement record.  It is much better to know this on the front end than to learn about it during 

the deposition of your client.        

 _____________________ 

 
48 Although the terms “chameleon carrier” and “reincarnated carrier” have been used interchangeably by FMCSA and the regulated 

industry, FMCSA representatives interviewed for this paper indicated that going forward they intend to distinguish between the 

two terms.  According to FMCSA, “chameleon carrier” should be used to describe a situation in which an existing carrier attempts 

to disguise or sanitize safety issues or enforcement actions by transferring its operations to another existing carrier with a separate 

DOT number, in violation of the regulations requiring that there be only one DOT number per legal entity.  “Reincarnated carriers” 

according to the FMCSA are those that enter the application/registration process as a new entity seeking a new DOT number.     
49 49 CFR §385.1003. 
50 49 CFR §385.1005. 
51 49 CFR §385.1007. 
52 49 U.S.C. §13902. 


