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Good to the Last Drop 

2 



 © Copyright 2018, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  Higher standards make better lawyers.® 

The power of the lawyer is in the 
uncertainty of the law.  
 

~ Jeremy Bentham 
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Hippies to Hipsters: 
Marijuana Ain’t What it Used to Be 

› Changes in the way marijuana is grown and processed have 
dramatically increased marijuana’s potency.  

› Users can now get the same amount of THC from a single puff 
that people in the 1970's got from an entire joint.  

› Marijuana-infused products like baked goods, candy, and sodas 
are often stronger than smoked marijuana. Concentrates such as 
hash oil have the highest amount of THC.  

› The Washington State Liquor and Cannabis Board collaborated 
with “industry partners” to produce Marijuana Use in Washington 
State, An Adult Consumer’s Guide to help consumers understand 
the differences in the types of marijuana available in retail stores 
and the relevant laws. 
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The great tides and currents which 
engulf the rest of men do not turn 
aside in their course and pass the 
judges by.   

 
                      ~ Benjamin Cardozo  
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Navigating Through the Haze 

› Pot:  A brief history and the current state of 
marijuana “legalization” 

› Politics:  Pot makes strange bedfellows 

› Preemption:  The increasingly hazy “conflict” 
between state and federal law 

› Prophecy:  Employment law issues facing 
employers 
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The life of the law has not been logic 
but experience.   

 
                      ~ Oliver Wendell Holmes 
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Ancient History 

› 2900 BCE – Chinese Emperor Fu Hsi referenced 
marijuana as a popular medicine. 

› Cannabis has been referenced for medicinal 
properties and used to treat a broad range of 
conditions (e.g., muscle spasms, menstrual cramps, 
depression, epilepsy, and rheumatism ). 

› Jamestown settlers brought marijuana plants to 
North America in 1611, and hemp fiber was an 
important export – it’s reported that George 
Washington grew it and Queen Victoria used it. 
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The 1930’s 

› Demand for marijuana-based “medications” 
grew. 

› Parke-Davis and Eli Lily sold standardized 
extracts for use as analgesics, antispasmodics, 
and sedatives.  

› One company marketed marijuana cigarettes 
as an asthma remedy.    
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The 1930’s (cont’d) 

› Growing opposition to 
marijuana.  

• William Randolph Hearst 
denounced marijuana in his 
newspapers. 

• The Bureau of Narcotics urged 
federal action to control 
marijuana. 

› 1937 – AMA opposed the 
marijuana tax and supported 
research on medical cannabis. 
But tax law passed, and “sin tax” 
led to decline in use.   

› 1942 – marijuana removed from 
U.S. Pharmacopeia, detracting 
from its therapeutic legitimacy.  
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The 1950’s & 1960’s  

› 1950’s – Congress established mandatory minimum 
prison sentences for possession. Included in the 
Narcotic Control Act of 1956. 

› 1961 – United Nations established rule that “for other 
than medical and scientific purposes, the use of 
cannabis must be discontinued as soon as possible.”    

› 1968 – University of Mississippi became an official (and 
only) grower of marijuana for federal government’s 
research purposes. 
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The 1970’s 
“Users are Losers” Campaign “America’s public enemy #1 is 

drug abuse.” ~ President Nixon 
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Controlled Substances Act 

› Federal law establishing requirements for manufacture, 
importation, possession, use, and distribution of certain 
regulated substances. 

› Places drugs into one of five schedules based on medical use, 
potential for abuse, safety, and other factors. 

› Schedule I drugs have no currently accepted medical use and 
a high potential for abuse:  

• Marijuana, heroin, LSD, ecstasy, methaqualone, peyote. 

› Various health care laws, state criminal laws, and other laws 
are tied to these schedules. 
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The 1980’s 

1986 – President Reagan signed the Anti-Drug Abuse Act, instituting mandatory 
sentences for drug-related crimes. 
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The 1990’s 
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The New Millennium 

› 2016: $5.9 billion spent on “legal” marijuana. 

› 2017: Colorado’s total marijuana sales =  
$1.5 billion (plus $250 million in taxes, fees, 
etc.). 

› 2021: nationwide marijuana sales expected 
to be $19 billion.   
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June 25, 2018 

FDA approves first drug comprised of an active 
ingredient derived from marijuana to treat 
rare, severe forms of epilepsy. 

“This approval serves as a reminder that 
advancing sound development programs that 
properly evaluate active ingredients contained 
in marijuana can lead to important medical 
therapies.” 
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June 25, 2018 

“But, at the same time, we are prepared to 
take action when we see the illegal marketing 
of CBD-containing products with serious, 
unproven medical claims. Marketing 
unapproved products, with uncertain dosages 
and formulations can keep patients from 
accessing appropriate, recognized therapies to 
treat serious and even fatal diseases.” 
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All politics is local. 
 

              ~ Former House Speaker Tip O’Neill 
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We have watched where the 
politicians have consistently failed to 
be able to fashion rational policy and 
show a little back bone.  This issue has 
been driven by the people.  

 

       ~ Rep. Earl Blumenauer (D-Oregon) 
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Latest Gallup Poll on Legalization 
(October 25, 2017) 
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Pot Makes Strange Bedfellows 
in Ohio 

› 2015: Proposed constitutional amendment 
to legalize recreational and medical 
marijuana. Defeated at ballot: 65% vs. 35%. 

› January 2016:  Ohio House of 
Representatives created a bipartisan medical 
marijuana task force. 

› Early 2016:  Two new ballot proposals 
circulated to amend the Constitution to 
authorize medical marijuana.  

› April 2016:  Republicans and Democrats 
introduce HB 523 to legalize medical 
marijuana.  

› May 2016:  HB 523 passes the House and 
Senate in just two weeks. 

› June 8, 2016:  Governor John Kasich 
signed HB 523. 
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Ohio Medical Marijuana Law 

› Effective September 6, 2016.  

› Entire medical marijuana program must be 
operational by September 8, 2018.  Won’t 
happen. 

› Ohio Medical Marijuana Control Commission. 

• Pharmacy Board, Medical Board, and 
Department of Commerce. 

• Rules have been adopted for cultivators, 
processors, testing laboratories, dispensaries, 
patients/caregivers, and physicians. 

• www.medicalmarijuana.ohio.gov 
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Pot Makes Strange Bedfellows 
in Vermont 

› Vermont legislature legalizes recreational marijuana for adults 21 
and older (eff. 7/1/18). 

› First state to do so by legislative action as opposed to ballot 
initiative. 

› Employers: 

• Need not permit or accommodate the use, consumption, possession, 
transfer, display, transportation, sale, or growing of marijuana in the 
workplace;  

• May adopt a policy that prohibits the use of marijuana in the 
workplace; 

• May prohibit or otherwise regulate the use, consumption, 
possession, transfer, display, transportation, sale, or growing of 
marijuana on its premises.   
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Pot in 2018 –   
Potpourri or Pandora’s Box? 
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What Happened in 2016? 

 

 

 

 

 

 

 
 

Source: National Conference of State Legislature 
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Red State, Blue State, Green State 
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This Constitution, and the Laws of the 
United States which shall be made in 
Pursuance thereof … shall be the 
supreme Law of the Land … anything 
in the constitutions or laws of any 
State to the contrary 
notwithstanding.   

 
            ~ U.S. Constitution Art. VI, cl.2 
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Politics, Pot, and the Feds 

“We must not capitulate, 
intellectually or morally, to 
drug use. We  must create 
and foster a culture that’s 
hostile to drug use.” 

• Attorney General Jeff 
Sessions (8/28/17) 

 

“Prosecutorial discretion is 
everything given the 
current conflict between 
the federal law and the law 
of many states.”  

• Rep. Jared Huffman 
(D-California) (6/17) 
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Politics, Pot, and the Feds (cont’d) 

› The Preemption Doctrine 

• Supremacy Clause of the U.S. Constitution. 

• Federal law generally prevails over conflicting 
state law.  
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Politics, Pot, and the Feds (cont’d) 

› Counterarguments to preemption: 

• Federal government cannot mandate that states 
enforce the federal prohibition against marijuana. 

› Federal agents enforce CSA. 

› State agents/police officers enforce state laws, and 
if state law does not criminalize marijuana 
use/possession, then there is no conflict between 
federal and state law. 

• CSA does not regulate employment matters. 

31 



 © Copyright 2018, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  Higher standards make better lawyers.® 

Federal – State Law Quagmire  
› Drug Free Workplace Act: Employers must maintain drug-free 

environment to be a federal contractor or receive federal 
funding.  41 U.S.C. 8102 et seq. 

› Americans with Disabilities Act: Current users of illegal drugs 
are not protected.  42 U.S.C. 12101 et seq. 

› DOT Regulations: Under the Motor Carrier Act, zero tolerance 
for the use of illegal drugs.  49 U.S.C. 10101 et seq. 

› OSHA General Duty Clause: Work places must be free from 
hazards that “are causing or are likely to cause death or 
serious physical harm to his employees.” 29 U.S.C. 654, 5(a)1. 

› Gun Ownership: Felons can’t own firearms or ammo. 
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The safety of the people shall be the 
highest law.   

 

                      ~ Marcus Cicero 
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Employment Issues 

› Discrimination 

› Reasonable accommodation for disabilities 

› Unemployment compensation 

› Workers’ compensation 

› Drug testing 

› Interplay with federal laws (ADA, etc.) 
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Use and Misuse of  
Medical Marijuana 
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Use and Misuse 

› Qualifying Condition 

› Qualifying Use 

› Qualifying Place 

36 
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Qualifying Conditions (cont’d) 

› Ohio: AIDS, amyotrophic lateral sclerosis, Alzheimer’s disease, cancer, chronic 
traumatic encephalopathy, Crohn’s disease, epilepsy or another seizure disorder, 
fibromyalgia, glaucoma, hepatitis C, inflammatory bowel disease, multiple 
sclerosis, pain that is either chronic and severe or intractable, Parkinson’s 
disease, positive status for HIV, post-traumatic stress disorder, sickle cell anemia, 
spinal cord disease or injury, Tourette’s syndrome, traumatic brain injury, and 
ulcerative colitis. 

› Colorado: Cancer, glaucoma, HIV/AIDS positive, cachexia; severe pain; severe 
nausea; seizures, including those that are characteristic of epilepsy; persistent 
muscle spasms, including those that are characteristic of multiple sclerosis; PTSD. 
Other conditions are subject to approval by the Colorado Board of Health. 

› California: Cancer, Anorexia, AIDS, Chronic pain, Cachexia, Persistent muscle 
spasms, Seizures, Severe nausea, Glaucoma, Arthritis, Migraines, any other 
chronic or persistent medical symptom that substantially limits the ability of 
the person to conduct one or more major life activities or, if not alleviated, may 
cause serious harm to the patient’s safety or physical or mental health. 

 

 
37 



 © Copyright 2018, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  Higher standards make better lawyers.® 

Qualifying Conditions (cont’d) 

› Illinois:  Agitation of Alzheimer's disease; HIV/AIDS; Amyotrophic lateral 
sclerosis (ALS); Arnold-Chiari malformation; Cancer; Causalgia; Chronic 
inflammatory demyelinating polyneuropathy; Crohn's disease; CRPS 
(complex regional pain syndrome Type II); Dystonia; Fibrous Dysplasia; 
Glaucoma; Hepatitis C; Hydrocephalus; Hydromyelia; Interstitial cystitis; 
Lupus; Multiple Sclerosis; Muscular Dystrophy; Myasthenia Gravis; 
Myoclonus; Nail-patella syndrome; Neurofibromatosis; Parkinson's 
disease; Post-Concussion Syndrome; Post-Traumatic Stress Disorder 
(PTSD); Reflex sympathetic dystrophy; Residual limb pain; Rheumatoid 
arthritis; Seizures (including those characteristic of Epilepsy); Severe 
fibromyalgia; Sjogrens syndrome; Spinal cord disease (including but not 
limited to arachnoiditis); Spinal cord injury with damage to the nervous 
tissue of the spinal cord with objective neurological indication of 
intractable spasticity; Spinocerebellar ataxia; Syringomyelia; Tarlov cysts; 
Tourette syndrome; Traumatic brain injury; Cachexia/wasting syndrome; 
PTSD and terminal illness with a diagnosis of less than six months. 
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Qualifying Conditions (cont’d) 

› Oklahoma 

• No “qualifying medical conditions” required to make 
a patient eligible for medical marijuana use.  

• Rather, the license to use must be recommended 
“according to the accepted standards a reasonable 
and prudent physician would follow when 
recommending or approving any medication.” 
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Qualifying Use 

› Ohio 

• Patients with qualifying medical conditions can use 
marijuana in the form of oils, edibles, plant material, 
tinctures, patches, and vapor. 

• Smoking marijuana is expressly prohibited. 

› Arkansas 

• To be protected under the Arkansas Medical 
Marijuana Act, marijuana must be labeled from 
one of the Arkansas dispensaries. 
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Qualifying Use (cont’d) 

› Oklahoma 

• In July 2018, the Governor approved emergency 
rules to prohibit the smoking of medical 
marijuana. In August 2018, new rules were 
adopted to now permit smoking. 

› Florida 

• Smoking medical marijuana is prohibited. 
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Qualifying Place 

› Arizona permits persons to restrict marijuana use: 

• Any nursing care institution, hospice, assisted living center, assisted 
living facility, assisted living home, residential care institution, adult 
day health care facility or adult foster care home may adopt 
reasonable restrictions on the use of marijuana by residents or 
persons receiving inpatient services. 

• Any person or establishment in lawful possession of that property 
may prohibit a guest, client, customer, or other visitor from using 
marijuana on or in that property. 

• An employer may prohibit the ingestion or marijuana in any 
workplace and may discipline an employee for ingesting marijuana 
in the workplace and/or working while under the influence of 
marijuana. 
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Qualifying Place (cont’d) 

California 
Recreational Use 

Among other restricted places: 

› Smoke marijuana or marijuana 
products in a location where 
smoking tobacco is prohibited. 

› Smoke or ingest marijuana or 
marijuana products in any public 
place. 

› Smoke or ingest marijuana or 
marijuana products while driving, 
operating, or riding in a motor 
vehicle, boat, vessel, aircraft, or 
other vehicle used for 
transportation. 

California 
Medical Use 

› In any place where smoking is 
prohibited by law. 

› In or within 1,000 feet of the 
grounds of a school, recreation 
center, or youth center, unless the 
medical use occurs within a 
residence. 

› On a school bus. 

› While in a motor vehicle that is 
being operated. 

› While operating a boat. 
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Qualifying Place (cont’d) 

› Rhode Island prohibits the smoking of marijuana:  

• In a school bus or other form of public transportation. 

• On any school grounds. 

• In any correctional facility. 

• In any public place. 

• In any licensed drug treatment facility in this state. 

• Where the exposure to the marijuana smoke significantly 
adversely affects the health, safety, or welfare of any 
children. 
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Practical Question 

› Can I fire an employee who smokes marijuana at 
work? 

• Yes, but…  

› Maine: can only prohibit smoking of marijuana if 
all smoking is prohibited on the premises. 

› Maryland: may prohibit only if the employer has 
a policy prohibiting marijuana use while at work. 
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Discrimination Against 
Medical Marijuana Users 
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Anti-Discrimination 
Alaska Maryland North Dakota 

Arizona Massachusetts Ohio 

Arkansas Michigan Oklahoma 

California Minnesota Oregon 

Colorado Montana Rhode Island 

Connecticut Nevada Vermont 

Delaware New Hampshire Washington 

Florida New Jersey Washington, D.C. 

Hawaii New Mexico West Virginia 

Illinois New York 

Maine Pennsylvania 

State law explicitly includes employee non-discrimination protection. 
States “legalizing” recreational marijuana use. 
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Medical Marijuana User Status 

› Ohio. 

• Nothing “[p]rohibits an employer from refusing 
to hire, discharging, disciplining, or otherwise 
taking an adverse employment action against a 
person with respect to hire, tenure, terms, 
conditions, or privileges of employment because 
of that person’s use, possession, or distribution 
of medical marijuana.” Ohio Revised Code 
§3796.28(A)(1). 
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Medical Marijuana User Status (cont’d) 

› Ohio. 

• Nothing “[p]ermits a person to commence a 
cause of action against an employer for refusing 
to hire, discharging, disciplining, discriminating, 
retaliating, or otherwise taking an adverse 
employment action against a person with 
respect to hire, tenure, terms, conditions, or 
privileges of employment related to medical 
marijuana.” Ohio Revised Code §3796.28(A)(6). 
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Medical Marijuana User Status (cont’d) 

› Pennsylvania. 

• “No employer may discharge, threaten, refuse to 
hire or otherwise discriminate or retaliate 
against an employee regarding an employee’s 
compensation, terms, conditions, location or 
privileges solely on the basis of such employee’s 
status as an individual who is certified to use 
medical marijuana.” 35 Pa. Stat. Ann. 
§10231.2103(b). 
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Medical Marijuana User Status (cont’d) 

› Rhode Island. 

• “No school, employer, or landlord may refuse to enroll, employ, or 
lease to, or otherwise penalize, a person solely for his or her status 
as a cardholder.” R.I. Stat. §21-28.6-4. 

› Oklahoma. 

• “Unless a failure to do so would cause an employer to imminently 
lose a monetary or licensing related benefit under federal law or 
regulations, an employer may not discriminate against a person in 
hiring, termination or imposing any term or condition of 
employment or otherwise penalize a person based upon:  

› 1. The person's status as a medical marijuana license holder; or 

› 2. The results of a drug test showing positive for marijuana or its 
components.”  Ballot Initiative 788. 
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Medical Marijuana User Status (cont’d) 

› Arizona, Delaware, Minnesota, and Nevada, 
employers may not take an adverse employment 
action based on an individual’s status as a 
cardholder unless not doing so would violate 
federal laws or regulations or cause an employer 
to lose a monetary or license-related benefit 
under federal law or regulations.  

› Connecticut, Illinois, and Maine also prohibit 
discrimination on the basis of medical marijuana 
status. 

 
52 



 © Copyright 2018, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  Higher standards make better lawyers.® 

Practical Question 

› Can I refuse to hire someone based only on the 
fact that the person is a medical marijuana card 
holder? 

› Yes in Ohio, Oregon, Montana (if an 
employment contract has a provision prohibiting 
the use of  marijuana) 

› No in AZ, AR, CT, DE, IL, ME, MA, MN, NV, NY, 
PA, RI, WV 
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Accommodation of Medical 
Marijuana Users in the Workplace 
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Reasonable Accommodations 

› Ohio. 

• Nothing “[r]equires an employer to permit or 
accommodate an employee’s use, possession, or 
distribution of medical marijuana.”  
Ohio Revised Code § 3796.28(A)(1). 
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Reasonable Accommodations (cont’d) 

› New York. 

• A certified medical marijuana patient “shall be 
deemed as having a ‘disability’” under the state’s 
human rights law. N.Y. Public Health Law, Title 5-
A, §3369. 

› Does this mean “accommodation” is required as 
with any other “disability”? 

› If so, what accommodations can be made? 

› No further guidance is given. 
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Practical Question 

› Do I have to accommodate an employee’s side 
effects of medical marijuana use? 

• Laws do not address this directly. 

• Nevada: employer must attempt to make 
reasonable accommodations for lawful use of 
medical marijuana, unless this would pose a 
threat to others, impose a hardship on the 
employer, or prohibit employee from fulfilling 
job responsibilities. 
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Off-Duty Marijuana Use 
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Off-Duty Marijuana Use (cont’d) 

› Lawful Off-Duty Use Statutes. 

• Colorado: An employer may not  fire an employee because that 
employee engaged in any lawful activity off the employer's 
premises during nonworking hours unless the restriction relates to 
a bona fide occupational requirement or is reasonably and rationally 
related to the employment activities and responsibilities of a 
particular employee or a particular group of employees; or is 
necessary to avoid, or avoid the appearance of, a conflict of interest 
with any of the employee's responsibilities to the employer. Colo. 
Rev. Stat. §24-34-402.5. 

› Coats v. Dish Network, 2015 CO 44, 345 P.3d 849 (2015). 

• Long-term, quadriplegic worker used medical marijuana at night. Failed a 
random drug test and was terminated solely for the positive result. No 
allegations that he was under the influence or impaired at work. 

• Supreme Court held that to be protected, an off-duty “lawful” use must be 
lawful under both state law and federal law. 
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Off-Duty Marijuana Use (cont’d) 

› California: No employee can be discharged or otherwise discriminated against 
for lawful conduct occurring during nonworking hours away from the 
employer's premises. An employee who is discharged, threatened with 
discharge, demoted, suspended, or discriminated against in any manner in the 
terms and conditions of his or her employment is entitled to reinstatement and 
reimbursement for lost wages and benefits. Labor Code §96 and §98.6. 

› New York: Employers cannot make hiring or firing decisions, or otherwise 
discriminate against an employee or prospective employee because of legal use 
of consumable products or legal recreational activities outside of work hours, off 
of the employer's premises, and without use of the employer's equipment or 
other property. N.Y. Labor Code §201-d. 

› North Dakota: An employer may not fail or refuse to hire a person, to discharge 
an employee, or to treat a person or employee adversely or unequally with 
respect to application, hiring, training, apprenticeship, tenure, promotion, 
upgrading, compensation, layoff, or a term, privilege, or condition of 
employment, because of participation in lawful activity off the employer's 
premises during nonworking hours which is not in direct conflict with the 
essential business-related interests of the employer. N.D. Cent. Code § 14-02/4-
03. 
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Off-Duty Marijuana Use (cont’d) 

› Ohio. 

• Nothing “[p]rohibits an employer from refusing 
to hire, discharging, disciplining, or otherwise 
taking an adverse employment action against a 
person with respect to hire, tenure, terms, 
conditions, or privileges of employment because 
of that person's use, possession, or distribution 
of medical marijuana.” Ohio Revised Code 
§3796.28(A)(2). 
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Off-Duty Marijuana Use (cont’d) 

› Ohio. 

• Nothing “[p]ermits a person to commence a 
cause of action against an employer for refusing 
to hire, discharging, disciplining, discriminating, 
retaliating, or otherwise taking an adverse 
employment action against a person with 
respect to hire, tenure, terms, conditions, or 
privileges of employment related to medical 
marijuana.” Ohio Revised Code §3796.28(A)(6). 
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Practical Question 

› An employee in a state without legalized 
recreational marijuana travels to California or 
Colorado for work and uses marijuana there. 
Upon return, employee tests positive. Or while 
in California, posts on Facebook a picture using 
marijuana. 

• Result in Ohio? 

• Result in states with lawful off-duty use laws? 
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Workers’ Compensation 
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Workers’ Compensation 

› Ohio. 

• Nothing “[a]ffects the authority of the 
administrator of workers’ compensation to grant 
rebates or discounts on premium rates to 
employers that participate in a drug-free 
workplace program established in accordance 
with rules adopted by the administrator under 
Chapter 4123. of the Revised Code.”  Ohio 
Revised Code §3796.28(A)(6). 
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Workers’ Compensation (cont’d) 

› Ohio. 

• Rebuttable presumption that an employee is 
ineligible for workers’ compensation if he or she 
was under the influence of marijuana and that 
was the proximate cause of the injury, 
regardless of whether the marijuana use is 
recommended by a physician. Ohio Revised Code 
§4123.54. 
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Workers’ Compensation (cont’d) 

› Ohio’s Medical Marijuana Law does not specify 
whether workers’ compensation covers medical 
marijuana.  But it doesn’t: 

• Regulations limit drugs to those approved by the 
FDA, which does not included marijuana. 

• BWC-funded prescriptions must be dispensed by a 
registered pharmacist from an enrolled provider.  
Medical marijuana will come from retail marijuana 
dispensaries. 

• BWC only reimburses drugs on its formulary. 
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Workers Compensation (cont.) 

› Nevada: no workers’ compensation if injury 
caused by effects of medical marijuana use. 

› Vermont: employers don’t have to cover medical 
marijuana expenses under workers’ 
compensation 
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Case Study – Michigan 
› Casias v. Wal-Mart Stores, Inc., 695 F.3d 428 

(6th Cir. 2012):  Sixth Circuit upheld the 
employer’s right to terminate an employee who 
tested positive for marijuana following a 
workers’ comp injury, despite his registry card 
for medical use of marijuana. 

› Todor v. Northland Farms:  Michigan Workers’ 
Compensation Appellate Commission ruled that 
an insurer does not have to reimburse expenses 
for medical marijuana use. 
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Case Study – New Mexico 

› New Mexico is the hotbed 
for addressing the 
authorization of medical 
marijuana under a workers’ 
compensation claim. 

• Vialpando v. Ben’s 
Automotive, 2014-NMCA-
084, 331 P.3d 975 (Ct. 
App. 2014), cert. denied 
(2014). 

• Maez v. Riley Industrial, 
2015-NMCA-049, 347 P.3d 
732 (Ct. App. 2015). 
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Case Study – New Mexico (cont’d) 

› Vialpando v. Ben’s Automotive 

• An injured worker’s participation in New Mexico’s 
medical cannabis program constituted reasonable and 
necessary medical care under the Workers’ 
Compensation Act.  Therefore, employer must pay 
under the claim. 

• Employer’s defense. 

› You are ordering us to violate federal law!! 

› Court’s response:  Too bad! 

• NM’s medical marijuana statute encompasses treatment 
for medical marijuana. 
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Case Study – New Mexico (cont’d) 

› Maez v. Riley Industrial 

• Workers’ compensation claim for low back injury. 

• Workers’ compensation Judge determined Maez 
entitled to ongoing reasonable and necessary 
medical care. 

• Doctor authorized medical marijuana after other 
treatment failed. 

• Workers’ compensation judge found marijuana not 
“reasonable and necessary” because it was not 
prescribed. 
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Case Study – New Mexico (cont’d) 

› Maez v. Riley Industrial 

• On appeal, court of appeals unanimously 
reversed, finding NM’s compassionate use law 
makes marijuana authorization from a doctor 
the “functional equivalent” of a prescription. 

• Court also found marijuana was reasonable 
and necessary because other treatments did 
not work. 
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Unemployment Compensation 
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Unemployment Compensation 

› Ohio. 

• A person who is discharged from employment 
because of that person’s use of medical 
marijuana shall be considered to have been 
discharged for just cause *** if the person’s use 
of medical marijuana was in violation of an 
employer’s drug-free workplace policy, zero-
tolerance policy, or other formal program or 
policy regulating the use of medical marijuana.” 
Ohio Revised Code §3796.28(B). 
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Unemployment Compensation (cont’d) 

› Ohio. 

• A person who is terminated for medical marijuana use is 
discharged for “just cause” if that use violated: 

› employer’s drug-free workplace policy; 

› zero-tolerance policy; or 

› other formal program or policy regulating the use of 
medical marijuana. 

• The person will be ineligible to serve a waiting week or 
receive unemployment benefits for the duration of the 
person’s unemployment. 
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Case Study – Michigan 

› Braska v. Challenge Mfg, 307 Mich. App. 340 
(2014), appeal dismissed (2015). 

• Three different medical marijuana patients tested 
positive for marijuana and were fired the question 
was were they entitled to unemployment benefits.  

• The Michigan Employment Security Act states that if 
an employee tests positive for a controlled 
substance then that person is disqualified for 
unemployment benefits.  

• Court ruled that registered medical marijuana user 
can’t be penalized – termination is permitted, but 
unemployment denial is a penalty. 
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Case Study – Colorado 

› Beinor v. Industrial Claim Appeals Office, 292 
P.3d 970 (Ct. App. 2011), cert. denied (2012). 

• Colorado’s medical marijuana act is an 
affirmative defense to criminal prosecution – not 
a right to engage in marijuana use. 

• No entitlement to unemployment insurance 
benefits. 
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DRUG TESTING 
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Drug Testing 

› Drug testing and drug-free workplaces? 

• Ohio. 

› Nothing “[p]rohibits an employer from 
establishing and enforcing a drug testing policy, 
drug-free workplace policy, or zero-tolerance 
drug policy.” Ohio Revised Code §3796.28(A)(3). 
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Drug Testing (cont’d) 

› Employers may prohibit marijuana use (including 
medical marijuana use) at work. 

› Employers may prohibit possession of marijuana 
at work. 

› Employers may treat medical marijuana the way 
they treat the use of legally prescribed drugs. 
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Pot Holes Along the Way 

› Throwing out positive drug tests? 

• Oklahoma 

› “Employers may not take action against the 
holder of a medical marijuana license solely 
based upon the status of an employee as a 
medical marijuana license holder or the results 
of a drug test showing positive for marijuana or 
its components.” 
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Pot Holes Along the Way (cont’d) 

› Hiring Challenges? 

• Finding drug-free applicants: in 
2013, 80-90% of applicants for 
shale jobs tested positive  
(5,300 drug tests from 
Trumbull and Mahoning (Ohio) 
counties, conducted by Accord 
Occupational Health Services 
in Boardman). 

• By contrast, the positivity rate 
of federally mandated 
programs, such as 
transportation jobs, is 3-4%. 

(www.vindy.com, 02-13-2015). 
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Practical Question 

› Can I refuse to hire (or terminate) a person who 
tests positive for marijuana if he or she presents a 
medical marijuana card? 

• YES: CA, GA, MI, MT, OH, NM permit an employer to terminate 
employees who test positive for medical marijuana. 

• NO: AK, AZ, CT, DE, FL, HI, ME, MN, ND, OR, and DC only permit 
termination if the employee used marijuana at work or was under 
the influence of marijuana or the consumption resulted in 
negligence. 

• ???: Statutes in IA, MD, NH, VT, and WA don’t say either way. 
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Practical Question 

› Can I discipline an employee who is working 
under the influence of marijuana? 

› Yes – but what “under the influence mean” 

• Most states don’t define the term 

• DE, DC, MD, RI, WV prohibit “undertaking any 
task under the influence of marijuana, when 
doing so would constitute negligence or 
professional malpractice.” 
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Practical Question 

› “Under the influence” 

• Arkansas:  “good faith belief” not based solely on 
a positive drug test 

• New York: if employer has a policy prohibiting 
working while impaired 

• Pennsylvania: when an employee’s conduct “falls 
below the normal standard of care” for the job 

• And then there is Illinois… 
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Practical Question 

› 410 Ill. Comp. Stat. Ann. 130/50: 

“An employer may consider a registered qualifying patient to be impaired 
when he or she manifests specific, articulable symptoms while working that 
decrease or lessen his or her performance of the duties or tasks of the 
employee's job position, including symptoms of the employee's speech, 
physical dexterity, agility, coordination, demeanor, irrational or unusual 
behavior, negligence or carelessness in operating equipment or machinery, 
disregard for the safety of the employee or others, or involvement in an 
accident that results in serious damage to equipment or property, disruption 
of a production or manufacturing process, or carelessness that results in any 
injury to the employee or others. If an employer elects to discipline a 
qualifying patient under this subsection, it must afford the employee a 
reasonable opportunity to contest the basis of the determination.”  
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Suggested Employer Best Practices 

› Review substance abuse policies. 

• Clarify whether marijuana, including medical 
marijuana, is a prohibited substance. 

• Clarify whether an employer will 
accommodate medical marijuana and with 
what means (but be careful of the risk for 
negligent hiring or supervision). 

› Review workplace safety standards (OSHA).  

› Know whether the Drug Free Workplace Act 
applies (Federal Contractors and Grantees). 

88 



 © Copyright 2018, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  Higher standards make better lawyers.® 

Suggested Employer Best Practices (cont’d) 

› Decide on drug testing and clarify what will constitute a “hot” 
screen.  

• Hair follicle testing: more accurate than urine or blood but still 
doesn’t measure impairment or what it means to be “under the 
influence” of marijuana. Some states permit hair follicle testing 
(e.g., Arizona, Maryland), others do not (e.g., City of San Francisco, 
Connecticut, Maine, Ohio, Oregon). 

• Consider drug testing measurement levels that would more 
accurately indicate workplace impairment. Watch as the science 
develops in this area. 

› Communicate with employees.  Educate supervisors on how to 
recognize substance abuse and impairment. 

› Be consistent with discipline and termination actions for 
violations – treat similarly situated employees the same. 

• Assess how to best handle post-employment “reasonable 
suspicion” testing. 
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Things fall apart; the centre cannot 
hold; Mere anarchy is loosed upon 
the world. 

 

                 ~ William Butler Yeats 
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Implied Contracts 

› Shepherd v. Kohl’s Department Stores, 2016 
U.S. Dist. LEXIS 101279 (E.D. Cal. Aug. 2, 2016). 

• Justin Shepherd used medical marijuana for 
acute and chronic anxiety. 

• He was injured at work, and a drug test revealed 
his marijuana use.  He was terminated. 

• He claimed that Kohl’s breached an implied 
contract that he would not be discriminated 
against for using medical marijuana. 
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Implied Contracts (cont’d) 

› Kohl’s employee handbook: 

• “No person will be discriminated against in hiring, 
termination or in imposing any term or condition of 
employment or otherwise be penalized based upon a 
person’s status as a registered medical marijuana 
cardholder; or a registered medical marijuana 
cardholder’s positive drug test for marijuana 
components or metabolites.” 

• “Nothing prevents Kohl’s from imposing discipline, up to 
and including termination for any Associate who used, 
possessed or was impaired by marijuana at any Kohl’s 
location or in the performance of Kohl’s business.” 
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Implied Contracts (cont’d) 

› A reasonable jury could conclude that the 
parties agreed that plaintiff would not be 
discriminated against for his medicinal 
marijuana use, since he was a registered medical 
marijuana cardholder. 

› Court denied Kohl’s summary judgment motion 
on Shepherd’s claim for breach of an implied 
contract and the covenant of good faith and fair 
dealing. 
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Discrimination: Disparate Treatment 

› Yazzie v. County of Mohave, 2016 U.S. Dist. LEXIS 
93898 (D. Ariz. July 19, 2016). 

• Native American employee, who worked in a safety 
sensitive position as a road maintenance worker, 
was fired after testing positive for marijuana (which 
she admitted to using). 

• She claimed that other, non-Native Americans who 
tested positive had not been fired. 

• Court found no evidence of discrimination.  
Termination for marijuana use is a legitimate, non-
discriminatory reason. 
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Lurking Discrimination Claims 

› Assume that an applicant reveals that he uses 
medical marijuana.   

• The admission may reveal the presence of 
underlying disability or genetic condition. 

› Assume that an employer only terminates 
minorities who test positive for medical 
marijuana. 

• This would be disparate treatment, and so 
actionable discrimination.   
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Reasonable Accommodation and  
the Americans with Disabilities Act 

› Americans with Disabilities Act 

• Current users of illegal drugs (marijuana) are not 
protected. 

• Medical marijuana users not entitled to 
reasonable accommodation. 

• Underlying condition itself may be a “disability” 
and may require a reasonable accommodation.” 

• What’s a reasonable accommodation for medical 
marijuana users? 
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DOT Issues 

› U.S. Department of Transportation 

• DOT “does not authorize medical marijuana 
under a state law to be a valid medical 
explanation for a transportation employee’s 
positive drug test result.” 
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Discrimination: Protected Status 

› Noffsinger v. SSC Niantic Operating Co., 2017 
U.S. Dist. LEXIS 124960  (D. Conn. Aug 8, 2017). 

• Plaintiff took Marinol nightly for PTSD.  She 
applied for a job, which was denied when her 
drug test came back positive for marijuana.  

• She sued, alleging a violation of Connecticut’s 
Palliative Use of Marijuana Act (PUMA).  
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Discrimination: Protected Status (cont’d) 

› PUMA explicitly prohibits discrimination by 
schools, landlords, and employers:   

• “No employer may refuse to hire a person or 
may discharge, penalize, or threaten an 
employee solely on the basis of such person’s or 
employee’s status as a qualifying patient or 
primary caregiver.”  Conn. Gen. Stat. 21a-408. 
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Discrimination: Protected Status (cont’d) 

› Was PUMA claim preempted by the Controlled 
Substances Act, the Americans with Disabilities 
Act, and the Food, Drug and Cosmetic Act.  NO.  

› “A plaintiff who uses marijuana for medicinal 
purposes in compliance with Connecticut law 
may maintain a cause of action against an 
employer who refuses to employ her for this 
reason.”   
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Discrimination: Protected Status (cont’d) 

› Federal laws do not regulate employment decisions: 

• The Controlled Substances Act does not preempt PUMA 
because the CSA does not “purport to regulate 
employment practices in any manner.”  

• The CSA does not prohibit an employer from taking 
adverse action against an employee on the basis of the 
employee’s state-authorized medical marijuana use.   

• Merely hiring a medical marijuana user does not violate 
the CSA or any other federal law (including the ADA). 
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Discrimination: Reasonable 
Accommodation Required 

› Barbuto v. Advantage Sales & Marketing, 477 Mass. 
456 (July 17, 2017). 

• Cristina Barbuto had to take a drug test to begin her job 
and said she had a certificate to use medical marijuana to 
manage Crohn’s disease. 

• She used the drug off-hours, not before or during work. 

• She was terminated after a positive drug test.  

• She sued for disability discrimination under 
Massachusetts law.  The trial court dismissed the case. 
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Discrimination: Reasonable 
Accommodation Required (cont’d) 

› The Massachusetts Supreme Judicial Court reversed. 

• Employees can sue for disability discrimination if they are 
fired or otherwise punished for using medical marijuana. 

• “Under Massachusetts law … the use and possession of 
medically prescribed marijuana by a qualifying patient is 
as lawful as the use and possession of any other 
prescribed medication.” 

• “Where, in the opinion of the employee’s physician, 
medical marijuana is the most effective medication for 
the employee’s debilitating medical condition *** an 
exception to an employer’s drug policy to permit its use 
is a facially reasonable accommodation.” 
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Discrimination: Reasonable 
Accommodation Required (cont’d) 

› No preemption by the Controlled Substances Act: 

• “The fact that the employee’s possession of medical 
marijuana is in violation of federal law does not 
make it per se unreasonable as an accommodation. 
The only person at risk of federal criminal 
prosecution for her possession of medical marijuana 
is the employee.” 

• State law still requires an interactive process. 

• Employer can prove medical marijuana use cannot 
be accommodated without an undue hardship. 
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Reasonable Accommodation (or not) 

› Garcia v. Tractor Supply Co., 154 F. Supp.3d 
1225 (D.N.M. 2016). 

• Plaintiff suffered from HIV/AIDS, and used 
physician-recommended medical marijuana. 

• Terminated after a positive drug test. Claimed he 
was terminated “based on his serious medical 
condition and his physician’s recommendation 
that he use medical marijuana.” 
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Reasonable Accommodation (or not) 
(cont’d) 

› Court noted that state medical marijuana law 
does not require employer accommodation. 

› Court held that employee was lawfully fired for 
testing positive for marijuana.  

› “To affirmatively require the employer to 
accommodate the Plaintiff’s illegal drug use 
would mandate the employer to permit the 
very conduct the Controlled Substances Act 
proscribes.” 
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Discrimination in Hiring 

› Callaghan v. Darlington Fabrics and the Moore 
Company, 2017 R.I. Super. LEXIS 88 (May 23, 2017). 

• Christine Callaghan used medical marijuana for 
migraines.  She applied for a paid internship, but was 
denied when it was learned she was a medical 
marijuana user. 

• The company had discriminated against a medical 
marijuana patient because of her status in violation 
of the state Civil Rights Act and medical marijuana 
law, which prohibits discrimination based on 
cardholder status in matters of employment. 
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Discrimination in Hiring (cont’d) 

› “This practice would place a patient who, by 
virtue of his or her condition, has to use 
medical marijuana once or twice a week in a 
worse position than a recreational user.” 

› “The only reason a given patient cardholder 
uses marijuana is to treat his or her disability.  
This [employer’s] policy prevents the hiring 
of individuals suffering disabilities best 
treated by medical marijuana.” 

108 



 © Copyright 2018, Vorys, Sater, Seymour and Pease LLP. All Rights Reserved.  Higher standards make better lawyers.® 

The power of the lawyer is in 
the uncertainty of the law.  
 
                            ~ Jeremy Bentham 
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Prosecutorial Discretion 

› Andrew Lessing, U.S. Attorney (Massachusetts): 

• I understand that there are people and groups looking for 
additional guidance from this office about its approach to 
enforcing federal laws criminalizing marijuana cultivation 
and trafficking.  I cannot, however, provide assurances 
that certain categories of participants in the state-level 
marijuana trade will be immune from federal 
prosecution. 

• This is a straightforward rule of law issue.  Congress has 
unambiguously made it a federal crime to cultivate, 
distribute and/or possess marijuana.  As a law 
enforcement officer in the Executive Branch, it is my 
sworn responsibility to enforce that law, guided by the 
Principles of Federal Prosecution. 
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Prosecutorial Discretion 

› Bob Troyer, U.S. Attorney (Colorado): 

• Today the Attorney General rescinded the Cole Memo on 
marijuana prosecutions, and directed that federal marijuana 
prosecution decisions be governed by the same principles that 
have long governed all of our prosecution decisions. 

• The United States Attorney’s Office in Colorado has already 
been guided by these principles in marijuana prosecutions -- 
focusing in particular on identifying and prosecuting those 
who create the greatest safety threats to our communities 
around the state.  We will, consistent with the Attorney 
General’s latest guidance, continue to take this approach in all 
of our work with our law enforcement partners throughout 
Colorado.” 
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Law School Hypotheticals 
Are Becoming Reality 

› Is marijuana a drug? Is it a food? Is it a beauty 
product? 

› How does one pay taxes if the enterprise is engaged 
in illegal activities under federal law?  

› What if you can’t bank –  how do you write a check 
to the city, school district, or state to pay taxes?  
Will they take bags of money?  

› Is bankruptcy available to an insolvent marijuana 
business? 

› What about advertising? 
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More Hypotheticals 

› What about federal trademarks and patents? 

› What about environmental protection and the 
discharge of contaminated water or soil run-off 
from a cultivation facility? 

› Pesticide use on marijuana plants? 
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One More Hypothetical 

› Assume an employer permits or accommodates 
a medical marijuana user.  

• The employee is found to have marijuana in his 
or her system after an accident causing injury to 
a member of the public. 

• How will the employer’s liability be adjudicated? 
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Some Final Thoughts on 
Marijuana in the Workplace 

› Marijuana use and possession, whether medical or 
recreational, still remains illegal under federal law. 

› State laws vary widely on what employers can and 
cannot do when an employee uses marijuana at work or 
off-duty. 

› Employers are not required to permit or accommodate 
an employee’s use, possession, or distribution of 
marijuana in the workplace, even if they are a registered 
medical marijuana user. 

› Remember that drug testing doesn’t measure actual on-
the-job impairment when it comes to medical marijuana.  
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Final Thoughts 

› Employers should apply workplace policies fairly 
and consistently and be aware of potential 
discrimination claims.  While medical marijuana 
use may not need not to be accommodated, the 
employee may have an underlying disability that 
may need to be. 

› Federal restrictions on employment are not 
affected by state marijuana laws (OSHA, DOT, 
Drug-Free Workplace Act). 
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QUESTIONS??  
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