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In physics, one frequently studies the rules of motion with a “given” assumption that simplifies the process of study.
Assuming the absence of gravity, a vacuum, and the lack of friction, objects can be expected to move at a specific

velocity with a precise force. Reality, of course, is much messier. Objects interact in unpredicted ways, yielding a 
physical reality which is difficult to understand. Nevertheless, the laws of physics remain in force, governing each
movement with great power and even beauty. While the simplicity of the “given” may be necessary to begin studying
physics, it is the complexity of reality which makes this discipline achieve its greatest value.

So too is it with another system that describes rules of motion. We call this system “halakhah,” which means “pathway.”
The halakhah is designed to work under certain “givens.” For example, it initially assumes that the People Israel has
theocratic sovereignty over the Land of Israel, and that our religious worship is centered still upon the daily operation
of the holy Temple in Jerusalem. Within these assumptions, halakhah can prescribe and even predict the conduct of
the entire nation of Israel living in covenant with God. 

In the thirteenth century, the great legalist and philosopher Maimonides wrote a code of halakhah called Mishneh

Torah (“Repetition of the Law”) which worked under this assumption. He described the function of the Jewish king,
the Sanhedrin and the entire range of sacrifices, despite the fact that none of these institutions had existed for the past
twelve centuries. In this idealized reality, God’s presence is clear and unquestioned. God provides the Land, the rain
and food, the Temple and all of the blessings enjoyed by Israel. 

As in physics, in halakhah one moves from this idealized vision to a far more complicated reality. Halakhah today ad-
dresses a world without a Temple, in which Jewish law is considered optional by most of the world’s Jews, including
the vast majority of the residents of Israel. Our question is whether God’s presence can still be discerned in a system
which is so far removed from its ideal state. 

Put another way, when the Temple was destroyed and the people of Israel were exiled, what became of God? Without
the central shrine, God would seem to have exited the stage of history. Indeed, the book of Deuteronomy (31:18) de-
scribes exile in terms of God “hiding the presence” from the people of Israel. Without the Temple, God’s dwelling place,
there would seem to be no further manifestation of God’s presence among the people. How then, did the people of Is-
rael manage not only to survive, but to thrive, during two millennia of dispersion?

The answer, paradoxically, is the halakhah, or Jewish law. No matter that the “givens” of Jewish existence have been
taken away. No matter that the halakhic assumptions of a Temple and a theocracy are no longer true, and not even de-
sired by the majority of today’s Jews. Nevertheless, it is the law which has allowed Jews in disparate cultures and cen-
turies to maintain their collective identity. And it is the law which has allowed Israel to feel God’s presence even in the
bleakest of circumstances. In the years following the Roman destruction of the Temple in 70 C.E. a new class of Jew-
ish leaders entitled “rabbis” boldly asserted the continued presence of God within the community of Torah study. 

This concept is stated emphatically in Tractate Berakhot (8a): “From the day the Temple was destroyed, the Holy
Blessed One has no place in His world other than the four cubits of halakhah alone.” The fixed physical shrine has been
replaced by a mobile, dynamic expression of the covenant. In Tractate Avot (3:6) Rabbi Halafta states: “Wherever ten
Jews sit and study Torah, God’s presence dwells in their midst.” In Abrahamic fashion, he then lowers the threshold so
that the same can be said wherever five Jews study Torah together, or even three, or even two, or even one. Where there
is Torah study, there is God. The Torah has replaced the Temple as divine abode. But what, exactly, is the halakhah?

Simply stated, halakhah refers to Jewish law. Yet there are other Hebrew synonyms for Jewish law: mishpat (“justice”),
din (“judgment”), and, of course, Torah (“instruction”). What need is there for an additional term? Each word has its
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own associations. Mishpat alludes to justice with a capital J—the abstract ideal of a good society. Din refers to spe-
cific rulings, but also to the stringent quality of the law. Torah of course includes a world of associations linking human
teaching with its divine origin.  What then of halakhah? This term literally means “pathway”; it is thus a metaphor of
motion. The law is not a fixed object, neatly contained on a bookshelf. Just as God is infinite and irreducible, and just
as the people Israel is constantly adapting to the demands of covenantal life, so too the connective tissue that links Is-
rael to God is dynamic. That vibrant connection is known as halakhah.

Moses repeatedly asserts the association of God’s presence amidst Israel with the people’s observance of the law. In
chapter four of Deuteronomy (verses 7-8), he commands his people to “cling to the Lord your God,” for what other na-
tion has God so close nearby, or has such righteous laws and statutes?  Implicit in Moses’s sermon is his belief that
when the people of Israel maintains righteous law, then God is in their midst.

The Jewish people has privileged religious practice over abstract faith as the way to welcome God’s presence. As Rabbi
Joseph Karo states in the opening words of his famous code, the Shulchan Arukh, “A person should strengthen 
himself to rise like a lion in the morning to serve his creator!” By following the daily discipline of the halakhah, a 
person welcomes God into his or her life. Even meditation is used by the rabbis to enhance, rather than to replace, the
discipline of serving God through the halakhah. 

In the blessing prior to the recitation of Shema, Jewish liturgy describes God’s love in legal terms. God shows great love
for “his people” by gifting them with Torah and commandments. In the first paragraph of the Shema, Israel is instructed
to show love for God by studying the law and by observing its commandments. Enshrined in the central creed of 
Judaism is thus the faith that the halakhah binds Israel to God in love. Even the words of the Shema are less about 
theology than about fidelity. “Understand this, Israel: The Lord is our God, the Lord alone!” This famous statement
tells us little about the nature of God, but much about the loyalty expected of Israel towards God. 

Ironically, the Rabbis felt that occasion could arise in which God’s presence would be disruptive of their practice of legal
interpretation. In one of the most startling passages in rabbinic (or even religious) literature, the Rabbis tell God to stay
out of their deliberations, for “the law was given at Sinai, and is no longer determined by a heavenly voice” (Bava 
Metzia 59b).  While this might seem disrespectful, in truth the Rabbis felt that their greatest service to God was not in
emulating the prophets, but rather in constructing a portable and durable place for God in the law. At times the law 
requires submission, but there are also moments in which religious leaders need to assert their own authority, even in
apparent conflict with divine instruction.

From the rabbinic perspective, God has provided all of the tools necessary to interpret the law: biblical text, oral 
tradition, and logic. Well, nearly all of the tools! There are more than 300 points in the Talmud where the Rabbis are
unable to resolve the law. In such cases the Talmud simply states an acronym: Teyku—Tishbi Yitareitz Kushyot

Uba’ayot—the messianic harbinger, Elijah the Tishbite, will resolve all remaining problems and questions.  Has God 
absented from the law in such points of ambiguity? Not at all! Each unresolved legal issue increases yearning for the
redemption. When the messiah arrives, some will be most eager to see the Temple rebuilt, others to see the dead 
resurrected, and still others the onset of world peace. But one senses that the Rabbis are most eager to greet the 
messiah with their thorniest halakhic questions. Only by resolving these legal matters will God’s presence become 
completely manifest in the law.

Until the messianic era, it is the responsibility of rabbis to interpret the halakhah. How are they to do this? What 
values, what procedures and what texts are the foundation of sacred law? “The Lord will establish you as His holy people,
as He swore to you, if you keep the commandments of the Lord your God and walk in His ways (Deuteronomy 28:9).”
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The foundation of halakhic process, as indicated in this verse, is to fulfill God’s promise that Israel shall become a 
holy people. Israel exists to become holy (Leviticus 19:2); only the rebel Korach could claim that Israel already is holy
(Numbers 16:3). Observance of the commandments and following God’s path are the tools provided by God in order
to fulfill our covenantal mandate. 

It is significant that this verse differentiates between observing the commandments and walking in God’s ways. The 
latter verb, from which we derive the notion of halakhah, implies that there is more to walking with God than simply
fulfilling the mitzvot. Indeed, the Midrash reads this verse as a requirement that Israel emulate God’s compassion and
patience: “Just as God is patient with sinners and accepts their repentance, so should you be patient with each other
when it benefits the other, but not be patient when another is suffering (Midrash Eliahu Rabbah 24).”

As such, the goal of the halakhic process is to lead the people of Israel toward their destiny as a holy people. This
process requires halakhic guides to challenge and criticize at times, and to offer compassion and patience at other
times. Halakhah is a living process by which the eternal truths of Torah govern the conflicted and messy lives of human
beings.

Rabbis who accept responsibility for halakhic interpretation must always keep in mind the goal of guiding their fellow
Jews towards holiness through the mechanism of mitzvot. In an era when personal autonomy has effectively become
the regnant theology, halakhah seeks to restore a sense of humility in the Jewish soul. The imposition of limits that 
control the diet, the speech and the habits of every Jew is meant to sanctify life. This is why many mitzvot are accom-
panied by the blessing “asher kidshanu bimitzvotav.” God makes us holy through His commandments.

Halakhic process constrains the individual to follow paths of practice, both ritual and moral, which come from our 
tradition of Torah. As such, halakhah is essentially a conservative force. Textual and lived precedents are the normative
guides for halakhic process. Yet this very same process must never be reduced to a formalistic application of rules. 
The rules are called righteous, after all (Deuteronomy 4:8). The very heart of the halakhic process is to challenge its
practitioners to walk in God’s ways, emulating the values of justice and compassion which suffuse the Torah.

There have been times in Jewish history in which the halakhah was criticized for being not a forum for welcoming God,
but a substitute for the divine presence. This was the initial complaint of the Hassidim, a charismatic early modern sect.
The Hassidim never rejected the law per se, but rather objected to the formalistic observance of its dictates.  For 
example, the verse (Leviticus 6:2) “Zot Torat ha-olah” literally means, “This is the instruction of the burnt offering
[olah],” but the Hassidim read the final object as a verb: “This is the Torah that ascends.” They complained that many
pious Jews offered an arid expression of Torah study and prayer that could never ascend. Like a bird coated in oil,
their halakhah had been stripped of its defining quality—the ability to soar to God. The Hassidim did not reject the law;
they rejected the formalistic application which reduced halakhah to an artless arithmetic. 

Just as God’s presence can be exiled from the Land of Israel, so too can God be exiled from the halakhah. It is the duty
of all Jews to approach the law not only as a legal or even moral discipline, but also as an expression of deep spiritual
connection to God. The rabbis referred to this progression as moving from observing the “Torah from reverence” to
“Torah from love.”

Psalm 19 states that “The teaching of the Lord is perfect, restoring the soul” and continues to claim that God’s 
instruction leads to wisdom, joy and enlightenment. The halakhic process leads to these benefits by restricting 
individual autonomy and challenging each Jew to pursue the covenantal promise of becoming holy to God.
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The term halakhah, “pathway,” implies a deliberate and calm rate of progress. Not skipping, nor leaping nor scampering,
but walking. Not stopping, nor digging in, but walking. This metaphor of movement illuminates the great power of our
legal tradition. 

Precedent, both textual and practical, is the point of origin that sets the course for our walk with God. But the vision of re-
demption is what gives purpose and orientation to the path ahead. Piskei Halakhah1 which do not grow organically from
precedent disrupt the path and endanger the collective nature of this Jewish journey. But a rear-facing walk that fails to
view our covenantal goals and prefers to return to some edenic past threatens to endanger the entire future of our people.

The posek2 must demonstrate deep knowledge and reverence for halakhic precedent. He or she should exhibit great
humility, but should also recall the teaching of Hillel: “Do not say that a matter cannot be understood, for in the end it
will be understood (Mishnah Avot 2:4).” Rather, the posek should survey the available arsenal of texts and practices in
order to equip the Jewish people to continue on its collective path to holiness.

On one level, the authority of halakhah is even throughout the system. Nevertheless, there is an established differen-
tiation between rules which are Biblical, and those which are rabbinic. Rulings which are understood to be of Biblical
origin and which have been reaffirmed by rabbinic interpretation are assumed worthy of the greatest respect and fi-
delity. If the tension between our goal of holiness and our respect for precedent becomes too great, the posek must em-
ploy interpretive ingenuity in order to maintain reverence for the Torah while giving relevant religious guidance to the
people of Israel. Topics that have elicited such reinterpretation in modern times have included slavery, ethnic cleans-
ing, the laws of mamzerut,3 and the subjugation of women. 

Daniel Boyarin writes about discovering a “usable past” which may involve “finding ways to contextualize and historicize
recalcitrant and unpalatable aspects of the culture such that we can move beyond them.” He adds that, “for that past
to be usable, it must carry conviction (at least for me) that it is a plausible reconstruction based on the data 
before us.”4 What is true for an academic scholar is equally valid for a religious leader whose goal is to guide current
and future Jews ever closer to the covenantal ideal of holiness.

Halakhah cannot be practiced alone. The covenant between God and Israel is collective. Even after the incident of the
golden calf, Moses rejects God’s offer to wipe out Israel and start afresh with him. Therefore, the collective responsi-
bility of Israel for the covenant is enormous.

Tragically, the people of Israel has had persistent difficulties observing even the most fundamental tenets of the
covenant, such as the prohibition of idolatry. Yet, flagrant violations of the covenant did not succeed in changing 
its terms. The people were ignored by God, chastised by the prophets and exiled, but they were always welcomed to
return in repentance to God. 

Thus it would be false to suggest that popular abandonment of the mitzvot has the capacity of changing the terms 
of the covenant. Judaism remains a collective enterprise growing out of three millennia of Torah and mitzvot, and
stretching ahead toward the redemption. Individuals who abandon the practices and beliefs of Judaism do not have the
capacity to alter God’s covenant with Israel.
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Nevertheless, it is evident that the collective understanding of holiness has significant theological and normative power:

• In ancient times, spoken prayer was devalued in comparison to animal sacrifice. Two millennia after the 
destruction of our Temple this “service of the heart” is understood as superior.

• In ancient times, gentiles were often viewed as the profane opposite of holy Israelites. Today we realize that 
other religious cultures can guide their best practitioners toward holiness, and that our own holy Torah can be 
distorted into a tool of intolerance and even violence. We balance humility towards other people with pride in 
our sacred tradition.

• In ancient times, Jewish men described the socially subservient status of women as religiously ordained and 
perhaps biologically determined. Today our collective understanding of holiness has clarified that the covenant 
includes men and women equally, and that all share equal dignity as creatures fashioned in the image of God. 

• In ancient times, homosexual intimacy was understood to be an abomination—a direct attack upon 
the Torah’s teaching of holiness. Today, Conservative poskim are struggling to understand the predicament of 
gay and lesbian people and to investigate how the Torah’s lessons of holiness can govern their lives.

Popular practice cannot abrogate the tradition, but the collective Jewish judgment of how to become a holy nation can
motivate poskei halakhah to interpret our tradition in novel ways that are not only usable, but are also challenging and
conducive to a life of holiness.

When the Temple was destroyed, God’s holy presence (Shekhinah) went into exile with the people of Israel. In every
place where Judaism is practiced, God is present. Wherever the Torah is studied, God is present. In every kitchen
where kashrut is kept, God is present. Every time that a person bends her will to the challenge of Torah, God is 
present. Every instance that a person expresses compassion for his neighbor, God is present. Our actions determine
our access to the divine. This is the core of halakhic faith. God may not have a physical point of access in our world.
But in the practice of halakhah, the Holy Blessed one of Israel is never absent.
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