
Winter 2015 41 The Defense Association of New  York

A powerful tool in the arsenal of the defense 
litigator in civil actions for personal injuries pending 
in New York State Courts is to attack the credibility of 
the plaintiff or other material witness with evidence 
of a prior criminal conviction or other bad act. Such 
impeachment evidence can often be the turning 
point in the case that results in a defense verdict or 
provides the impetus to a reasonable settlement.

However, once such evidence is brought to light, 
the plaintiff ’s counsel undoubtedly will do everything 
in her or his power to prevent such evidence from 
being considered, including but not limited to 
instructing the plaintiff not to answer questions 
about the prior conviction or bad act during a 
deposition, and making a motion	 to preclude the 
evidence from being introduced at trial. Even if 
the defense attorney successfully introduces the 
evidence of a witness’s prior criminal conviction or 
other bad act, the plaintiff ’s counsel will surely seek 
to marginalize the evidence after it is presented.

Therefore, it is incumbent upon the defense 
litigator to be prepared to handle all aspects of the 
witness’s prior criminal conviction or other bad act. 
This article provides a broad overview of some of the 
common issues that arise in personal injury actions 
pending in New York State Courts with regard to 
introducing prior convictions and other bad acts to 
impeach credibility.1

i.	 FEloniES	and	miSdEmEanorS
The statute that provides the starting point for 

handling a witness’s prior conviction in a civil action 
pending in New York State Court is CPLR § 4513, 
entitled “Competency of person convicted of crime,” 
which states the following:

A person who has been convicted of a crime 
is a competent witness; but the conviction 
may be proved, for the purpose of affecting 
the weight of his testimony, either by 

cross-examination, upon which he shall be 
required to answer any relevant question, 
or by the record. The party cross-examining 
is not concluded by such person’s answer.2

The Rule was put into effect to change the 
common law rule that a person convicted of a 
crime was not a competent witness.3 The theory 
underlying the Rule is that a conviction indicates 
that a bad act was done which not have been done 
except by a person with a serious character defect, 
and a person with a serious character defect would 
be substantially less likely to tell the truth than a 
person without a conviction.4  Consequently, any 
witness who testifies at a civil proceeding may be 
impeached by proof of a conviction of a crime.5 

But what is a “crime” within the meaning of 
CPLR § 4513? Penal Law § 10.00(6), defines “crime” 
as a “misdemeanor or a felony.”6 A “misdemeanor” 
is an offense, other than a traffic violation for which 
a sentence to a term of imprisonment in excess 
of fifteen days may be imposed, but for which a 
sentence to a term of imprisonment in excess of 
one year cannot be imposed.7 Some examples of 
misdemeanors in New York include petit larceny, 
unauthorized use of a computer, and forgery in the 
third degree.8

A “felony” is an offense for which a sentence to a 
term of imprisonment in excess of one year may be 
imposed. Some examples of felonies in New York 
include murder in the first degree, manslaughter 
in the first degree, and criminal solicitation in the 
first degree.9

Clearly, when a witness has a prior conviction for 
a misdemeanor or felony in New York State, CPLR 
§ 4513 permits introduction of the conviction by 
questioning on cross-examination or by the record of 
the conviction. Therefore, even if the witness denies 
that he or she was convicted of the crime, evidence 
of the conviction can be used to impeach the 
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witness. Furthermore, the questioning is not limited 
to person’s answer. Evidence of the circumstances of 
the offense may be permitted if there is a reasonable 
basis to do so, such as transcripts of proceedings, 
indictments, plea deals, etc.10

ii.		 oThEr	oFFEnSES	and	Bad	aCTS
However, there are certain offenses in New York 

that do not rise to the level of misdemeanors or 
felonies, such as traffic infractions and violations. 
There may are also be evidence of other immoral 
or vicious acts that a witness may have committed 
for which there are no convictions.  CPLR § 4513 
cannot be used to introduce evidence of these 
types of convictions or prior bad acts to impeach 
the credibility of the witness. But that does not 
mean that a defense litigator should refrain from 
attempting to introduce evidence regarding these 
other convictions and prior bad acts.

 A. People v. Sandoval
In a landmark criminal decision, the Court of 

Appeals held in People	v.	Sandoval that:
 Evidence of specific criminal, vicious or immoral 
conduct should be admitted if the nature of 
such conduct or the circumstances in which it 
occurred bear logically and reasonably on the 
issue of credibility. Lapse of time, however, will 
affect the materiality if not the relevance of the 
previous conduct. The commission of an act 
of impulsive violence, particularly if remote 
in time, will seldom have any logical bearing 
on the defendant’s [or witness’s] credibility, 
veracity or honesty at the time of trial. To the 
extent, however, that the prior commission of 
a particular crime of calculated violence or of 
specified vicious or immoral acts significantly 
revealed a willingness or disposition on the part 
of the particular defendant [to] voluntarily place 
the advancement of his individual self-interest 
ahead of principle or of the interests of society, 
proof thereof may be relevant to suggest his 
readiness to do so again on the witness stand. 
A demonstrated determination to deliberately 
further self-interest at the expense of society 
or in derogation of the interests of others 
goes to the heart of honesty and integrity.11

The Court of Appeals also made it clear in People	
v.	Sandoval	commission of perjury or other offenses 
involving dishonesty or untrustworthiness such as 
theft, fraud, bribery, or acts of deceit, cheating and 
breach of trust will “usually have a very material 
relevance, whenever committed.” 12 

Therefore, if a witness has prior conviction that 
does not rise to the level of a misdemeanor or felony, 
or you are in possession of evidence of a prior bad 
act, questions to the witness may still be permitted 
regarding the conviction as evidence of vicious 
or immoral conduct to impeach the credibility of 
the witness.	 However, if the witness denies the 
conviction or other bad act, it is likely that collateral 
evidence may not be introduced solely to contradict 
a witness’s testimony regarding the prior conviction 
or bad act.13 

 B. Collateral Evidence Rule
As indicated above, the Court of Appeals’ 

decision in People	v.	Sandoval	arose out of a criminal 
case. In another landmark decision, Badr	v.	Hogan, 
the Court of Appeals addressed the scope of an 
inquiry and the admissible evidence of prior bad 
act that was not a conviction of a “crime” in a 
civil proceeding. In response to a direct question 
by defense counsel, the plaintiff in Badr	 denied 
improperly receiving funds from the Social Services 
Department.14 Rather than continue to question the 
witness regarding the prior conduct, the defense 
counsel immediately produced extrinsic evidence 
of the conduct, a confession of judgment signed by 
the plaintiff. The plaintiff identified and admitted 
signing the confession of judgment. The Court held 
that matter was unquestionably collateral, and it was 
error to admit extrinsic proof for the sole purpose 
of contradicting testimony on a collateral issue.15 
However, the Court did not preclude the attempt to 
refresh the witness’s recollection by continuing to 
ask questions related to the bad act.

It must be noted that Courts have held that 
People	v.	Sandoval	and its progeny do not apply to 
cross-examining a witness pursuant to CPLR § 4513 
in a civil matter. Consequently, Courts have held 
that the lapse of time regarding a conviction for a 
felony or misdemeanor is not a basis to preclude 
the evidence of the conviction.16 Furthermore, 
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CPLR § 4513 does not prohibit extrinsic proof 
of the conviction of a felony or misdemeanor, 
nor does it place any limits on the number of 
convictions that can be offered to impeach the 
witness.17  Consequently, a defense litigator must 
consider the exact nature of the offense or bad 
act when deciding whether to use CPLR § 4513 or 
People	v.	Sandoval	to introduce the evidence.

 C. Traffic Infractions
A “traffic infraction” is defined as “any law, 

ordinance, order, rule or regulation regulating traffic 
which is not declared by this chapter or any other 
law of this state to be a misdemeanor or felony. A 
traffic infraction is not a crime …” � Some examples 
of traffic infractions include operating a motor 
vehicle in excess of the maximum speed limits, and 
failing to stop at an intersection with a stop sign.19

Since a traffic infraction is not a “crime,” a 
defense attorney cannot rely upon CPLR § 4513 to 
introduce evidence of the prior traffic infraction. 
Furthermore, the Court of Appeals held in People	
v.	 Sandoval	 that “questions as to traffic violations 
should rarely, if ever, be permitted.”  Therefore, 
do not expect the Court to allow any questions 
or evidence to be presented regarding a witness’s 
prior speeding tickets, or the failure to pay parking 
tickets unless these infractions have some direct 
bearing on the issues of the case. However, if one 
of the issues in the case is that the plaintiff received 
a ticket for speeding in the subject accident, and 
the plaintiff has several past speeding tickets, a 
Judge may find that although the infractions have 
a direct bearing on the issues of the case, the 
prejudicial effect introducing the prior speeding 
tickets outweighs the probative value.

There are also certain offenses involving 
the use of a motor vehicle that are not “traffic 
infractions,” but in fact are misdemeanors and 
felonies. Some examples of these crimes include 
the unlawful fleeing a police officer in the third 
degree, unauthorized use of a motor vehicle in the 
first degree, and vehicular manslaughter in the first 
degree. 20 CPLR § 4513 clearly provides the basis for 
introducing evidence of these types of convictions 
involving the use of a vehicle.

 D. Violations
A “violation” is defined by Penal Law § 10.00(3) 

as “an offense, other than a ‘traffic infraction’ for 
which a sentence to a term of imprisonment in 
excess of fifteen days cannot be imposed.”21 Some 
examples of violations include disorderly conduct, 
loitering, appearance in public under the influence 
of narcotics or a drug other than alcohol, and 
unlawful prevention of public access to records.22

Since a violation is not a “crime”, the defense 
litigator cannot expect to introduce evidence of 
the conviction for a “violation” pursuant to CPLR 
§ 4513. However, the “violation” conviction may 
be relevant and admissible as evidence of vicious 
and immoral conduct. But do not expect the Court 
to allow extrinsic proof of conviction for the sole 
purpose of contradicting a witness’s testimony that 
he or she was not convicted of a violation.

	 E.	 arrests	 and	 indictments	 are	 not	
Convictions

 The Courts have made it clear that CPLR § 4513 
does not provide allow for questioning a witness 
regarding an arrest or an indictment without a 
conviction. Impeachment based on an arrest or 
indictment alone is improper because they involve 
mere accusations of guilt.23 However, if a witness 
is arrested or indicted and pleads guilty to a lesser 
misdemeanor or felony, questions regarding the 
charges that were not dismissed on the merits 
are a proper subject of inquiry.24 Furthermore, the 
underlying facts of the arrest or indictment may be 
properly introduced as evidence of a prior bad act.25

 F. Youthful Offender and Juvenile 
Delinquency Adjudications

The Court of Appeals has held that it is 
impermissible to use a conviction under the Juvenile 
Delinquency Act or a New York Youthful Offender 
adjudication as an impeachment weapon because 
these adjudications are not convictions of a crime.26 
Therefore, the Court will not allow a defense litigator 
to rely upon CPLR §4513 to introduce evidence 
of a youthful offender or juvenile delinquency 
adjudication “conviction” to impeach a witness 
under these circumstances. However, inquiry into 
the actual nature of the acts constituting the basis 
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for the youthful offender or juvenile delinquency 
adjudication may be permitted as prior bad acts.27

Cross-examination is permissible for a criminal 
conviction under the Federal Youth Corrections Act 
and such evidence may be used to attack credibility 
in a later proceeding.28

	 G.	 out	of	State	Convictions
A criminal conviction in a foreign jurisdiction 

may be used against a witness testifying in New 
York if the act or acts constituted a crime in that 
jurisdiction.29 Consequently, if an offense constituted 
a “crime” when committed in any foreign State, the 
conviction can be used to impeach the witness in 
a New York proceeding. CPLR § 4513 may apply 
and allow introduction of extrinsic evidence of the 
conviction to be introduced if the crime rises to the 
level of a felony or misdemeanor.

 H. Disciplinary Actions Against Physician
Another bad act that may be used to impeach 

a witness’s credibility is a disciplinary finding 
against a physician. However, the underlying 
findings and determinations must be probative on 
the issue of credibility and outweigh the possibility 
of prejudice .30 

iii.	diSCovErinG	ThE	Prior	
ConviCTion

Against the basic framework described above, 
a defense litigator should discover and obtain 
evidence of the prior convictions and other bad acts. 
There are several different avenues for discovering 
a prior criminal conviction. Preferably, this should 
be done at the outset of the case and before any 
depositions are held. However, that is not always 
possible, particularly in situations where a plaintiff 
has changed his or her name and refuses to produce 
a Social Security number. 

In any event, a cost-effective way to start an 
inquiry as to whether a witness has any prior criminal 
convictions or other bad acts is to use the internet to 
perform a background search. By simply typing the 
name of the witness into a search engine such as 
Google, you may be lead to websites that reflect that 
the plaintiff was convicted of a crime or prior bad 
act, such as news articles or professional license/

disciplinary decisions. Most states, including New 
York, have websites for their respective departments 
of correction that include a feature to perform a 
search as to whether a person has served time in a 
correctional facility. The Federal Bureau of Prisons 
also has a website that includes a feature to search 
for past and present inmates.31 New York State also 
has a website that allows a defense litigator to search 
for any pending criminal proceedings involving 
a witness.32 Legal research sites, such as Westlaw 
and Lexis/Nexis, also have features that allow for 
a search of criminal records databases. However, 
please note that any printouts or reproductions of 
search results are probably inadmissible evidence. A 
recommended practice is to obtain certified copies 
of the convictions and public records regarding the 
prior conviction from the issuing Court to ensure 
that you have the best chance of getting the prior 
conviction introduced at trial.

One of the methods most often used is to 
determine if a witness has any prior criminal 
convictions is to hire an investigator to perform a 
criminal background search. Typically, the search 
will document any prior criminal convictions in 
any State. In order to ensure the best chance of 
introducing extrinsic evidence of the conviction, it 
is recommended that a certified copy of the criminal 
conviction and any public records from the Court 
proceedings be obtained. 

iv.	 handlinG	ThE	dEPoSiTion
 Armed with the knowledge that a plaintiff 

or other witness has a prior criminal conviction or 
has committed a prior bad act, a defense attorney 
should be prepared to question the witness regarding 
the conviction at a deposition. The scope of 
permissible questioning at a deposition is governed 
by the Uniform Rules for the Conduct of Depositions, 
which states the following in relevant part:

A deponent shall answer all questions at a 
deposition, except (i) to preserve a privilege or 
right of confidentiality, (ii) to enforce a limitation 
set forth in an order of a court or (ii) when the 
question is plainly improper and would, if 
answered, cause significant prejudice to any 
person. An attorney shall not direct a deponent 
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not to answer except as provided in CPLR Rule 
3115 or this subdivision. Any refusal to answer 
or direction not to answer shall be accompanied 
by a succinct and clear statement of the basis 
therefor. If the deponent does not answer a 
question the examining party shall have the right 
to complete the remainder of the question.33

When applying this rule to questioning a witness 
at a deposition regarding a prior conviction for a 
felony or misdemeanor pursuant to CPLR § 4513, it 
is apparent that the witness must answer each and 
every single question regarding the prior conviction. 
This can include questions about the underlying 
facts of the criminal acts, all charges brought against 
the witness, any plea deals, etc.34 

When applying the rule to questioning a witness 
at a deposition regarding a prior conviction that is 
not a felony or misdemeanor, or is a prior bad act 
without a conviction pursuant to People	v.	Sandoval,	
a question that attempts to introduce extrinsic 
evidence for the sole purpose of contradicting a 
witness’s testimony that he or she was not convicted 
of a lesser offense, or did not commit a prior bad act 
may not be allowed. However, that should not stop 
the defense litigator from attempting to introduce 
the evidence to refresh the recollection of the 
witness during the deposition.

A defense attorney should be prepared to deal 
with objections made by the plaintiff ’s counsel and 
instructions to the witness not to answer questions 
regarding the conviction. A recommended practice 
would be to fully complete the question and contact 
the assigned Judge for a ruling as to whether the 
witness is required to answer. Preferably, defense 
counsel will want to direct the Judge to the relevant 
statutory and case law. In the event the assigned 
Judge is not available, the defense attorney should 
have the question marked for a ruling, reserve 
the right to a further deposition of the witness to 
include the blocked question, and upon receipt of 
the transcript, immediately file and serve a motion 
to compel the plaintiff to appear for a continued 
deposition and answer the blocked question.

v.	 moTionS	For	Summary	JudGmEnT
After depositions and other discovery have 

been completed, a plaintiff may move for summary 
judgment on the issue of liability. Summary 
judgment is drastic remedy which requires that 
the party opposing the motion be accorded every 
favorable inference and issues of credibility may 
not be determined o the motion but must await the 
trial.35 Therefore, it would seem that evidence of a 
conviction or other bad act to support that there 
is a question as to the plaintiff ’s credibility that 
prevents a Court from awarding summary judgment 
if the plaintiff is the only witness to the occurrence.  
However, at least one court has held that a plaintiff ’s 
criminal conviction by itself is insufficient to raise 
an issue of fact as to credibility when the plaintiff 
is the sole witness to an accident.36  Therefore, it is 
probably preferable to use the conviction or other 
bad act as a supplement to other existing issues of 
fact when attempting to defeat a plaintiff ’s motion 
for summary judgment.

iv.	 inTroduCinG	ThE	Prior		
ConviCTion	aT	Trial

Assuming the prior convictions or other bad 
acts of the plaintiff or the plaintiff ’s other potential 
witnesses do not provide the impetus to a reasonable 
settlement or the case has not otherwise been 
dismissed, the case will proceed to trial and the 
defense attorney should be prepared to offer 
evidence of the prior conviction or other bad act 
into evidence. However, the scope of evidence that 
is admissible at trial may more limited than the 
testimony and evidence elicited at a deposition.

When offering evidence of a prior conviction of a 
felony or misdemeanor to impeach the credibility of 
the plaintiff or other witness, Courts have interpreted 
CPLR § 4513 broadly, and that the statute provides the 
trial Court with no discretion to exclude a particular 
conviction.37 Other Courts have held that the trial 
Court may not even place limits on the number of 
convictions that may be admitted. Furthermore, 
even if a certificate of relief or pardon has been 
issued, evidence of a prior conviction for a felony 
or misdemeanor may be admitted.38 Furthermore, 
Courts have held that cross-examination may inquire 
as to the facts underlying the arrest, an indictment, 
or an adjournment in contemplation of dismissal.39 
However, some Courts have applied CPLR § 4513 
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to only permit an inquiry to a conviction that 
shows some tendency of moral turpitude in order 
to be relevant to credibility.40 Therefore, the scope 
of cross-examination pursuant to CPLR § 4513 
undertaken by defense counsel should be broad, 
but thoughtfully tailored to achieve the objective of 
impeaching the credibility of the plaintiff without 
negatively affecting the jury’s perception of the 
overall defense; i.e. the defense should not rely solely 
upon the prior conviction.

When offering evidence of a prior bad act or 
a conviction that is not a felony or misdemeanor, 
CPLR § 4513 does not apply, and the holding in 
People	 v.	 Sandoval	 controls. In those situations, 
the Courts have held that evidence of specific 
vicious or immoral conduct should be admitted if 
the nature of such conduct or the circumstances 
in which it occurred bear logically and reasonably 
on the issue of credibility.41 A trial Court may 
exclude the evidence entirely, or limit the inquiry 
to the fact that there has been a prior bad act 
by weighing the probative value of the evidence 
against the prejudicial effect. A witness may even 
deny committing the prior bad act and the defense 
attorney may be precluded from offering extrinsic 
proof of the act. The trial Court has discretion to 
the control the manner of presentation of proof, 
especially when dealing with matters affecting 
a witness’ credibility and accuracy. It is unlikely 
that a trial Court’s ruling in will be overturned on 
appeal, unless there is an abuse of discretion.

Regardless of how the conviction or other bad 
act is going to be offered into evidence, the defense 
attorney should anticipate receiving a motion	
in	 limine to preclude the evidence of the prior 
convictions or other bad acts, and be prepared with 
relevant statutes and case law to defeat the motion.

Assuming the witness’s prior conviction has 
been successfully introduced into evidence and the 
credibility of the witness (either the plaintiff or a 
witness supporting the plaintiff ’s case) has been 
impeached, the defense attorney can expect the 
plaintiff ’s attorney to attempt to marginalize the 
conviction to the trier of fact. The witness may seek 
to rehabilitate himself by explaining the conviction 
or showing extenuating circumstances, and may also 

introduce proof of his or her “general good character 
for truth and veracity” by character witnesses.42	Each 
case is factually unique and will present its own set 
of circumstances. Typically however, the plaintiff ’s 
attorney will argue that the prior conviction does not 
have any bearing on the facts of the plaintiff ’s case, 
and that there is no reason to doubt the otherwise 
credible witness. The defense litigator should craft 
her or his arguments to emphasize that the plaintiff 
or other witness lacks credibility due to the prior 
conviction and tie in the lack of credibility to the 
overall defense strategy in the case in a meaningful 
way. For example, the defense attorney can argue 
the description of an accident given by a plaintiff 
completely lacks credibility, and then bolster the 
plaintiff ’s lack of credibility by arguing that his prior 
criminal conviction demonstrates that he advances 
his self-interest at the expense of others.

vi.	ConCluSion
Applying the basic framework of obtaining and 

introducing prior convictions and bad acts to the 
specific factual circumstances of each case will 
provide defense attorney with the opportunity to 
assert powerful arguments to impeach the credibility 
of the plaintiff ’s case. Each case is unique and careful 
consideration should be given to the overall strategy. 
If successful, the use of a prior conviction or other 
bad act to impeach credibility can often “turn the 
tide” in a personal injury case to the defendant’s 
favor resulting in a defense verdict or provide the 
impetus to a reasonable settlement.
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always said his most profitable client was one who 
had quoted him the lowest rate. Get the first file, 
prove yourself with outstanding legal work and then 
worry about the rate later. Tough advice to follow in 
these difficult times but has it always served us well.

Rule 9 - “Do the right thing”
Mr. Morris was not a big “schmoozer.” Back in the 

day there were fewer law firms and less entertaining 
in general. Your legal reputation carried you. While 
he was not a big believer in going to Yankee games, 
Broadway shows or having lunch or dinner Mr. 
Morris visited the sick and never missed a wake, a 
shiva, a funeral service or a memorial service for any 

of his clients and their family members.

Rule 10 - “They’ve got to see your face”
The last time we saw John Morris was when he 

left the office after the buyout and he told us as the 
new owners of the firm, “Come in everyday even if 
you come in late and leave early, come in everyday. 
They’ve got to see your face”.

Mr. Morris passed on to us these 10 basic rules to 
run a defense law firm. We think of him often when 
we come across situations both during trials and 
trying to run a defense practice in these challenging 
economic times.
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