UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION- 5

PARAGON SYSTEMS, INC.
Employer,
and
LAW ENFORCEMENT OFFICERS SECURITY
UNIONS LEOSU-DC, LEOS-PBA

Case 05-RC-234968

Petitioner,
and
FEDERAL CONTRACT GUARDS OF AMERICA
Intervenor.

DECISION AND DIRECTION OF ELECTION
On January 29, 2019,1 Law Enforcement Officers Security Unions LEOSU-DC, LEOSPBA (the Petitioner) filed a petition to represent certain employees of Paragon Systems, Inc.
(Paragon or the Employer). As clarified at the hearing, the Petitioner seeks a bargaining unit of
all full-time and regular part-time protective service officers (PS0s) and sergeants employed by
the Employer performing guard duties at the United States Citizenship and Immigration Services
(USCIS) facilities currently located at 20 Massachusetts Avenue, NW, and 111 Massachusetts
Avenue, NW, Washington, DC (the USCIS facilities); but excluding all office clerical employees,
professional employees, managerial employees, and supervisors as defined in the Act (the Unit).
The petition also identifies Federal Contract Guards of America (the Intervenor) as the recognized
or certified bargaining agent of the Unit.
I have considered the evidence and arguments presented by the parties, and for the reasons
described below, I conclude that the Intervenor has not established that either a contract bar or
successor bar applies in this case. Accordingly, I conclude that a question concerning
representation exists,2 and I am directing an election in this matter.

1 All

dates herein are in 2019, unless specified otherwise.

I note that all three parties agreed to a series of stipulations at the hearing received in the record
as Board Exhibit 2. One of those stipulations suggests that the parties agree that a question
concerning representation exists. But the totality of the record demonstrates that the Intervenor
intended at the hearing to raise contract and successor bar arguments in favor of concluding that
no question concerning representation exists. I therefore conclude that the Intervenor inadvertently
agreed to the stipulation as to the existence of a question concerning representation, and I do not
2
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ISSUES AND POSITIONS OF THE PARTIES

The Intervenor claims no question concerning representation exists regarding the
petitioned-for unit on two bases. First, the Intervenor asserts a contract bar to an election based
on a signed agreement with Paragon. In the alternative, the Intervenor claims that a successor bar
precludes an election. Thus, the Intervenor asserts that the Region should dismiss the petition.
In contrast, the Petitioner contends that the Intervenor has not established either a contract
or successor bar. Although the Petitioner did not object to the receipt of the Intervenor's Statement
of Position into evidence, the Petitioner explained that it had not been timely served with the
Intervenor's Statement of Position. As the Petitioner also noted at the hearing, the Board's Rules
and Regulations require parties to serve their statements of position on other parties to the hearing
by noon on the day preceding the hearing. Accordingly, the Petitioner argued that the Intervenor
should be precluded from raising any issue, cross-examining any witness concerning any issue, or
presenting any argument concerning any issue because it failed to timely serve its Statement of
Position on the Petitioner.3 Consequently, the Petitioner asked that I direct an election ip this case.
rely on that stipulation for the purposes of my decision. However, my review of the record reveals
no reason to disregard the parties other stipulations.
The parties also stipulated that Paragon took over the contract to provide security services at the
USCIS facilities from Coastal International Security (Coastal) on March 1, 2018, and that Paragon
hired a majority of its employees at the USCIS facilities from individuals that Coastal formerly
employed at the IJSCIS facilities. A new employer is a successor that is required to recognize and
bargain with the incumbent labor union where: (1) the business operations of the new employer
and old employer share a substantial continuity; (2) a majority of the new employer's employees
had been employed by the predecessor. See Fall River Dyeing & Finishing Corp. v. NLRB, 482
U.S. 27, 42-44, 46-47 (1987). Thus, I determine that Paragon is successor employer under the
Act.
3 My

initial Notice of Hearing in this matter scheduled the hearing for February 7. But on February
4, I issued an order rescheduling the hearing to February 8. Although my order also explained that
the due date for statements of position remained noon on February 6, the Intervenor did not serve
its Statement of Position on the Petitioner raising contract and successor bar issues until 11:24 a.m.
on February 7. However, the Petitioner did timely file its Statement of Position with the Region.
At hearing, the Petitioner also acknowledged on the record that the Hearing Officer transmitted a
copy of the Intervenor's Statement of Position to the Petitioner in the evening of February 6. I
instructed the Hearing Officer to receive evidence regarding the contract and successor bar issues
as a determination on these issues is necessary for me to decide whether a question concerning
representation exists.
The Board's Rules and Regulations are not optional, and the Region's transmission of the
Intervenor's Statement of Position to the Petitioner on February 6 does not excuse the Intervenor's
failure to timely serve the Position Statement as required in my order. See Brunswick Bowling
Products, LLC, 364 NLRB No. 96, slip op. at 2-3 (2016) (concluding that a Regional Director
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Thus, this case presents two issues. The first issue is whether the Intervenor and the
Employer signed a bridge agreement prior to the petition being filed sucli that an election cannot
be held under the Board's contract bar doctrine. If not, the second issue is whether a "successor
bar" exists that precludes a challenge to the representative status of the Intervenor.
II. FACTS
A.

General Background and Bargaining History

In about 2011 or 2012, the Intervenor organized a unit of employees working as PSOs for
a federal government contractor at the USCIS facilities. Since the Intervenor organized the USCIS
facilities unit, the fedeml government has awarded the contract for security guard services at those
facilities to at least three different federal government contractors. At the time the Intervenor
organized this unit of employees, MVM, Inc. held the contract to provide security services with
the federal government. In approximately 2013, Coastal International Security, Inc. (Coastal)
began providing security guard services at the USCIS facilities in MVM, Inc.'s place. The
Intervenor and Coastal reached a collective-bargaining agreement in effect from August 30, 2016
to September 30, 2019.
B.

Paragon's Assumption of the Federal Government Contract for Security
Guard Services at the USCIS Facilities and Bargaining with Intervenor for a
New Collective-Bargaining Agreement

On March 1, 2018, paragon assumed the federal government contract for security guard
services at the USCIS facilities. Although the Intervenor and 'Paragon have previously bargained
with each other regarding bargaining units at other government facilities, the record did not reveal
evidence that the parties engaged in any discussions regarding the USCIS facilities before Paragon
erred in receiving a union's untimely statement of position into evidence and in failing to preclude
the union from raising a contract bar issue, but also concluding that the Regional Director's error
did not•affect the validity of her conclusion that a collective-bargaining agreement barred a petition
because the preclusion provision of the Board's Rules and Regulations does not preclude any other
party from raising, or the Regional Director from addressing, an issue); see also URS Federal
Services, Inc., 365 NLRB No. 1, slip op. at 1-2 (2016) (reversing a Regional Director's decision
overruling a union's objection to the employer's failure to timely serve the voter list where the
Regional Director relied on Region's provision of the list within two business days as required in
the stipulated election agreement, but differentiating the facts and applicable rules from those at
issue in Brunswick Bowling Products, LLC, 364 NLRB No. 96 (2016)). But in view of the
postponement of the hearing until February 8, I also note that the Petitioner had notice of the issues
the Intervenor had raised for a longer period than typically iequired under the Board's rules. In
this regard, it appears that the function—if not the form—of the Board's rules may have been
satisfied in this case. Nevertheless, I need not determine whether the Intervenor should have been
precluded from raising any issue, cross-examining witnesses, or presenting any argument after not
timely serving its Statement of Position on the Petitioner because I conclude that the Intervenor
has not established a contract or successor bar in this case. See discussion infra Part III.
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began operations on March 1, 2018. When Paragon took over the federal government contract, it
hired as a majority of its employees at the USCIS facilities individuals that Coastal had previously
employed at those same facilities. Paragon offered employment to Coastal's employees at the
USCIS facilities, but Paragon set initial terms and conditions of employment.4
On March 15, 2018, counsel for the Intervenor, Kim Nguyen, sent an e-mail to Hagan that
attached two documents: (1) a Memorandum of Understanding; and (2) a Recognition of Union
Status and Assumption of Contract. Although Paragon recognized the Intervenor as the exclusive
bargaining representative for the unit of PSOs at the USCIS facilities, it declined to assume the
Intervenor's collective-bargaining agreement with Coastal.
Instead, Paragon and the Intervenor bargained for an initial collective-bargaining
agreement for the unit of PSOs at the USCIS facilities. On May 1 •and May 2, 2018, the
Intervenor's negotiating committee of Intervenor President Guy James and unit members Ronique
Cephas and Gregory Smith met with Paragon's representative, Sylvia Martinez. According to
James, the bargaining sessions lasted for at least 10 hours each day. The Intervenor presented a
proposal to Paragon, but the parties did not reach an agreement. According to James, the parties
also exchanged "hundreds" of e-mails and phone calls, including counterproposals for terms and
conditions of employment between May 2, 2018 and July 25, 2018. However, the Intervenor and
Paragon likewise did not reach an agreement after two additional, 10-hour bargaining sessions on
July 25 and July 26, 2018. James explained that the Intervenor and Paragon left the July 25 and
July 26, 2018 sessions with "substantial" issues and that the parties remained "very far apart" in
negotiations. The Intervenor and Paragon did not hold any additional face-to-face meetings, but
James also testified that the Intervenor and Paragon continued to exchange counterproposals for a
collective-bargaining agreement until about late-January. On cross-examination, James further

Paragon Vice President and General Counsel Laura Hagan testified that the Service Contract Act
required Paragon to maintain the wages and fringe benefits to which unit employees would have
been entitled under the Coastal collective-bargaining agreement for Paragon's first—or base—
year of its contract with the federal government. But in subsequent years—known as option
years—Hagan further explained that it is possible that the government will amend the employees'
wage rate if Paragon has not submitted a new collective-bargaining agreement 30 days before the
beginning of an option year. This new wage rate, known as the wage-determination rate, is lower
than the wage rate unit employees at the USCIS facilities earned under the collective-bargaining
agreement the Intervenor had negotiated with Coastal. For comparison's sake, Hagan testified that
the wage-determination rate would be $20.57 per hour, rather than the $31.47 hourly wage rate the
Intervenor had negotiated with Coastal. Because Paragon's option year would begin on March 1,
Hagan further explained that the Intervenor and Paragon would have to reach a collectivebargaining agreement by January 30 to be sure that the federal government would not revert to a
wage-determination rate.
4

No party entered any of the "hundreds" of e-mails into the record or provided copies of their
various counterproposals. James also testified that Martinez was unavailable for negotiations for
some amount of time between about July 26 and September 2018, but he could not provide specific

5
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agreed that it was normal, in his experience negotiating contracts with Paragon, to have four
bargaining sessions followed by electronic exchanges to complete negotiations.
C.

James Presentation of a Tentative Agreement6 for Ratification on January 24
and Next Steps

On January 24, James visited thF USCIS facilities to present a tentative agreement to the
unit members for ratification. Although James testified that he was "not satisfiee with the
agreement, James stated that he was obligated to bring it to the membership.7 At the time, the
deadline—January 30—to ensure the federal government did not revert to the wage-determination
rate was also approaching. Further, James explained that the Intervenor and Paragon had agreed
to the language in nearly all the articles in the tentative agreement. According to James, the
remaining points of disagreement had been wages, health and welfare allowance amounts, and the
number of hours required for a full-time position.
When James arrived at the USCIS facilities, rank-and-file members began complaining
that they had not received advanced notice of the meeting. James went forward with the meeting,
and he discussed each article of the tentative agreement seriatim. But based on the questions that
had arisen as to whether all unit employees had been notified about the meeting, "James testified
that he decided a ratification vote would not be appropriate. Instead, James testified that Cephas
and unit employee Mark Bell would create an e-mail list to ensure that unit members would receive
a copy of the tentative agreement. James also testified that Cephas and Bell would arrange for
employee meetings on about January 26 and January 27 to discuss any issues with the tentative
agreement. According to James, Bell would also collect responses from employees regarding their
dates. In addition, James testified that he was also unavailable to negotiate for approximately two
weeks in August 2018.
James' testimony characterized the document he presented to the USCIS employees for
ratification as Paragon's last, best, and final offer. In contrast, both Hagan and Intervenor's
counsel characterized the ratification document as a tentative agreement. In the interests of clarity,
I will refer to the document James presented to unit members as a tentative agreement.
6

Notwithstanding the absence of any language requiring ratification in the proposed collectiv6bargaining agreement James presented to his membership, James also testified that the parties had
a "gentleman's agreement" that he would present the tentative agreement to the unit for
ratification. Further, although Hagan explained that Paragon did not require the collectivebargaining agreement to be ratified, she testified that it was her understanding that the Intervenor's
procedures required the agreement to be ratified.
7

Nevertheless, James also claimed that the Intervenor's constitution and bylaws authorized him to
agree to a collective-bargaining agreement without submitting the agreement for ratification. No
party to the hearing entered a copy of the Intervenor's constitution or bylaws, but James further
explained that he brought the agreement for ratification because he believed employees should be
involved.
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support or opposition to the tentative agreement, then send those responses to James on January
28. However, as James explained at hearing, Intervenor's ratification votes require standardized
procedures. Thus, James testified that any responses Bell provided would not constitute a
ratification vote.
In the afternoon of January 28, James informed Hagan that the unit had not ratified the
tentative agreement.8 James and Hagan then discussed whether the parties should enter into a
bridge agreement regarding the USCIS facilities. According to James testimony, the bridge
agreement would permit the Intervenor and the Employer to continue bargaining for a collectivebargaining agreement while simultaneously protecting employees from a reversion to a wagedetermination rate and allowing the Intervenor to rely on grievance and arbitration procedures.
Further, James acknowledged that a bridge agreement would allow the Intervenor to resume
collecting union dues, which it had not done for 12 months.
Hagan testified that she was surprised when she learned that the Intervenor had not ratified
the agreement. Hagan did not recall whether James mentioned any specific issues the bargaining
unit had with the tentative agreement. However, Hagan testified that she was aware that wages
would be an extremely important issue. Although Hagan believed that the parties had reached
tentative agreements regarding many issues, she acknowledged that in her experience every
bargaining topic might reopen after union membership rejects a collective-bargaining agreement.
Hagan further explained that a bridge agreement formalizing wages and fringe benefits would
protect both Paragon and the employees. Finally, Hagan testified that she offered to collect dues
for the Intervenor in exchange for formalization of the amount of time Paragon would compensate
guards to walk to their posts.
D.

The Unsigned 90-Day Bridge Agreement, the Signed One-Year Bridge
Agreement, and the Filing of the Petition

At 4:38 p.m. on January 28, Hagan sent an e-mail to James attaching a copy of the proposed
bridge agreement. The bridge agreement Hagan attached to her e-mail stated that the parties agreed
to extend and adopt certain provisions from the Intervenor's collective-bargaining agreement with
Coastal for 90 days from its execution (90-Day Bridge Agreement). Specifically, the 90-Day
Bridge Agreement included articles from the Intervenor's collective-bargaining agreement with
Coastal regarding grievance procedures, arbitration, wages, vacation, types of leave, and union
security and dues check-off, as well as specific portions of Appendix A of the agreement. Further,
the 90-Day Bridge Agreement formalized the amount of walk time for which Paragon would
compensate employees. In addition to stating that the 90-Day Bridge Agreement Nyould remain
"in force and effect for a period of ninety (90) days from the date of execution," the agreement
also stated that Paragon and the Intervenor agreed "to meet and bargain in good faith within the

At the time, James had not yet received unit member responses from Bell. Bell did not send the
employee responses until 8:54 p.m. and 10:13 p.m. on January 28. However, James also testified
that he had spoken with Cephas, Smith, and Bell regarding the outcome of the employees' rneeting
on January 25 or January 26.
8
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next ninety (90) days in an effort to reach agreement on a full CBA." Finally, the 90-Day Bridge
Agreement did not include Hagan's signature.9
When James received the 90-Day Bridge Agreement on January 28, he reviewed the
document before forwarding it to Nguyen at 4:44 p.m. In a roughly contemporaneous telephone'
conversation with Nguyen, James instructed Nguyen to sign the 90-Day Bridge Agreement on his
behalf using his electronic signature. Despite James testimony that he has never signed a
collective-bargaining agreement without approval from unit membership, James also testified-that
he did not consider submitting the 90-Day Bridge Agreement to unit members for ratification.
At the hearing, Nguyen described her typical practices for affixing James' electronic
signature to document. After Nguyen affixes James' electronic signature, she typically sends hard
copies of final agreements through the United States mail or the United Parcel Service. Further,
Nguyen testified that she typically provides a hard copy of a finalized agreement to James for his
records and retains a copy for herself. In keeping with Nguyen's typical practices, Nguyen testified
that after she received James' 4:44 p.m. e-mail, she affixed James' signature to the 90-Day Bridge
Agreement on January 28. In addition, Nguyen testified that either she or a member of the
administrative staff placed a copy of the signed agreement addressed to Hagan in a United States
Postal Service mailbox on January 28.19
Despite Nguyen's testimony that she and James maintain reference copies of signed
agreements, the Intervenor did not produce at hearing either James' or Nguyen's reference copies
of the 90-Day Bridge Agreement that was signed and dated. Instead, the Intervenor introduced a
signed and dated copy of the bridge agreement that was nearly identical to the 90-Day Bridge

At the hearing, Hagan described her typical practices when electronically signing a document.
In addition, Hagan testified that she recalls intending to sign the proposed bridge agreement she
prepared before sending it to James. However, Hagan testified inconsistently regarding whether
she electronically signed the 90-Day Bridge Agreement. At one point, she testified that she
recalled signing the agreement; later, Hagan testified she did not have an independent memory of
having done so. Further, Intervenor's counsel Nguyen acknowledged she was not sure whether
the copy she reviewed on the Intervenor's behalf included Hagan's signature. More impoi-tantly,
the transcript and exhibits demonstrate that the bridge agreement Hagan attached to her 4:38 p.m.
e-mail to James does not include either Hagan's signature or the date of a signature. In addition,
Hagan testified that she did not recall affixing her signature to a copy of the bridge agreement more
than once. Notwithstanding the Intervenor's suggestions that Hagan's signature may have been
inadvertently lost in, or prior to, Hagan's transmission, the record evidence demonstrates that the
document the Intervenor received on January 28 did not include Hagan's signature.
9

10 However, the record reveals some question'as to whether Nguyen electronically signed the 90Day Bridge Agreement on January 28. Both Hagan and Nguyen also described a conversation on
January 29 where they discussed whether the parties should include the wage rate for lead
employees in the bridge agreement. Hagan specifically testified that she did not believe the
Intervenor could have signed the agreement before the January 29 conversation.
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Agreement. However, the signed agreement differed in one critical respect: the duration was one
year (One-Year Bridge Agreement), rather than 90 days.
Neither the Intervenor, nor Paragon introduced evidence showing that the parties
exchanged the One-Year Bridge Agreement on January 28 or January 29, explained how or when
the duration of:the bridge agreement had changed from 90 days to one year, or described separate
steps to sign the One-Year Bridge Agreement. In fact, neither party appeared to recognize that the
90-Day Bridge Agreement that had been received in evidence differed in duration from the OneYear Bridge Agreement that included signatures and dates. On the contrary, Hagan, James, and
Nguyen testified in reference to the 90-Day Bridge Agreement when describing the steps each took
to sign the agreement on January 28.
At 10:38 p.m. on January 29, the Petitioner e-mailed a copy of the RC petition, along with
the required description of Board procedures and a Statement of Position form, to both Paragon
and the Intervenor. Also on January 29, the Petitioner filed its representation petition with the
Region.
E.

Post-Petition E-mail Exchanges and an Amendment to the One-Year Bridge
Agreement

On February 6, James sent Hagan an e-mail asking whether she had received a copy of the
parties bridge agreement. After Hagan stated that she had not, James replied that he would have
his office send an additional copy. James also attached a copy of the One-Year Bridge Agreement
to his message, which was signed by both parties.11
During the first day of hearing in this matter on February 8, James acknowledged that the
One-Year Bridge Agreement included a typographical error incorrectly listing PSOs' wages as
$30.47. Paragon and the Intervenor initialed corrections on February 12, and the record
demonstrates that employees' wage rates never varied from $31.47 per hour. The parties have not
otherwise continued bargaining for a full collective-bargaining agreement or scheduled any
additional bargaining sessions.
III. LEGAL ANALYSIS

As explained below, I conclude that the Intervenor has not satisfied its burden of
establishing a contract bar or successor bar to an election in this case. Accordingly, I conclude
that a question concerning representation exists and that an election in the petitioned-for unit is
therefore appropriate.

James initial e-mail to Hagan on February 6 reads as,though he attached a copy of the agreement
to the initial message. However, both Hagan and Nguyen testified that they had reviewed the
initial message in its electronic form and confirmed that James had not attached anything to his
initial message. Instead, James attached a copy the One-Year Bridge Agreement to his reply to
Hagan later that same day.
11
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A. COntract Bar

1.

Legal Standards

Election bars create conclusive presumptions that no question concerning representation
exists. See, e.g., UGL-UNICCO Service Co., 357 NLRB 801, 803 (2011). Under the contract bar
doctrine, a collective-bargaining agreement that meets certain requirements therefore precludes a
petitioner from raising the question concerning representation necessary for a Board election. See
id. Contracts may bar an election where the contract: (1) is in writing; (2) contains substantial
terms and conditions of employment; and (3) has been signed by all parties prior to the filing of a
petition. See, e.g., Appalachian Shale Products Co., 121 NLRB 1160, 1161-63 (1958). However,
the Board may also refilse to apply the contract-bar analysis where the contract does not satisfy
additional elements. See, e.g., Bridgeport Brass Co., 110 NLRB 997, 998 (1954) (concluding that
a temporary contract does not bar an election).
The party asserting contract bar has the burden of proving that the parties signed the
agreement prior to the filing of the petition. Jackson Terrace Associates, 346 NLRB 180, 181
(2005). The Board has refused to recognize an undated contract as a bar where the evidence
regarding the date of its execution was vague, ambiguous, and inconsistent. Road & Rail Services,
344 NLRB 388, 389-90 (2005). Although a contract may consist of an exchange of a written
proposal and a written acceptance,.Georgia Purchasing, Inc., 230 NLRB 1174 (1977), exchanged
documents must be signed by all parties in order to serve as a bar to an election. See, e.g.,
Appalachian Shale Products Co., above at 1162.
2.

Analysis

The Intervenor has not satisfied its burden of demonstrating a contract bar in this case.
Although the 90-Day Bridge Agreement and the One-Year Bridge Agreement are written and may
include substantial terms and conditions of employment, the Intervenor has not established that
the Intervenor and Paragon each signed either the 90-Day Bridge Agreement or the One-Year
Bridge Agreement prior to Petitioner filing the petition at 10:38 p.m. on January 29.12
Specifically, the record demonstrates that Hagan transmitted a copy of the 90-Day Bridge
Agreement to James at 4:38 p.m. on January 28. Despite Nguyen's testimony that she affixed
James signature to the 90-Day Bridge Agreement on January 28 and typically retains a reference
copy of signed agreements, the Intervenor did not present a signed reference copy at hearing.
The testimony at hearing and the language of the 90-Day Bridge Agreement and One-Year
Bridge Agreement also raise a question as to whether the Board would construe them to be
temporary agreements that would not bar an election. See, e.g., Bridgeport Brass Co., above at
997. However, because the Intervenor did not meet its burden• of showing that either agreement
was signed before the Petitioner filed the petition, I do not need to make this determination.
Instead, I will address the temporary nature of the 90-Day Bridge Agreement and One-Year Bridge
Agreement as part of my successor bar analysis. See discussion infra Part III.B.2.d.
12
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Instead, the copies of the 90-Day Bridge Agreement introduced at hearing contained no signatures
from either party. Regardless of whether Hagan intended to sign the 90-Day Bridge Agreement,
it is uncontroverted that the document Hagan attached to her January 28 e-mail message to James
does not include her electronic signature. Moteover, the only version of the bridge agreement
presented at the hearing that actually included signatures and dates—the One-Year Bridge
Agreement—is different than the agreement Nguyen testified that she electronically signed. In
this regard, the Intervenor has not satisfied its burden of demonstrating that the Intervenor and
Paragon signed the 90-Day Bridge Agreement prior to the filing of the petition.
Turning to the One-Year Bridge Agreement, the recotd also demonstrates that the
Intervenor has not satisfied its burden of showing that the parties had signed the One-Year Bridge
Agreement before the Petitioner filed the petition on January 29. Specifically, the record is
ambiguous as to the date the parties signed the agreement for three reasons. First, the record
reveals a significant inconsistency between the testimony that Hagan, James, and Nguyen
presented and between the documents received in evidence at the hearing. Although I recognize
that the One-Year Bridge Agreement in the record includes James and Hagan's signatures dated
as January 28, the record does not make clear how or when either party actually affixed those
signatures to the One-Year Bridge Agreement. None of the witnesses described how or when the
parties decided to pursue a one-year duration for the bridge agreement, rather than the 90-day
duration proposed in the agreement Hagan testified that she intended to sign, and that Nguyen
testified she electronically signed and mailed, on January 28. This gap in the record—between the
90-Day Bridge Agreement the Intervenor presented as evidence of the agreement that the parties
signed and the One-Year Bridge Agreement containing actual signatures and dates—represehts a
significant ambiguity regarding how or when the parties actually signed the One-Year Bridge
Agreement.
Second, conversation between Nguyen and Hagan regarding the inclusion of lead wage
rates on January 29 likewise shows the record is ambiguous as to how and when the parties signed
the One-Year Bridge Agreement. As Hagan's testimony suggested, it is unclear why the parties
would have discussed the inclusion of lead wage rates in the bridge agreement on January 29 if
both parties had already signed the agreement on January 28. It is also inconsistent with the
parties' representation that they signed the One-Year Bridge Agreement on -January 28. Further,
I recognize that the Petitioner did not serve the petition until 10:38 p.m., which was well after
Nguyen's and Hagan's conversation regarding the inclusion of lead wage rates. Accordingly, a
signed one-year bridge agreement might have served as a bar if the parties could demonstrate that
they had signed the agreement prior to 10:38 p.m. on January 29 and it had otherwise satisfied the
requirements of the Board's contract-bar doctrine. But the record does not reflect any additional
efforts to sign a one-year bridge agreement on January 29. The record reflects only that Hagan emailed the 90-Day Bridge Agreement at 4:38 p.m. on January 28, as well as the testimony of
Hagan, James, and Nguyen regarding the steps to sign the 90-Day Bridge Agreement-on January
28. Thus, the testimony of Nguyen and Hagan regarding their January 29 conversation raises some
additional ambiguity as to how and when the parties signed the One-Year Bridge Agreement.
Third, James' February 6 e-mail exchange with Hagan—more than a week after receiving
the petition and just days before the hearing in this matter—attaching the One-Year Bridge
Agreement is similarly ambiguous as to the date the Intervenor and Paragon signed the agreement.
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James initial e-mail to Hagan on Wednesday, February 6, referenced an attached agreement that
had been signed and mailed "last week." Thus, even if I accept James February 6 e-mail statement
to prove the truth of his assertion that the bridge agreement had been signed and mailed, I note that
Jarnes' message does not specify which day of the week the Intervenor signed and mailed the
agreement. Because the Petitioner filed the petition on Tuesday, January 29, James' February 6
e-mail is therefore ambiguous as to whether the Intervenor and Paragon signed any agreement
prior to the petition in this case.
In view of the above, the record reveals significant ambiguities and inconsistencies
regarding when and how the parties affixed their electronic signatures in this case. Accordingly,
the Intervenor has not satisfied its burden of demonstrating that the parties each signed either the
90-Day Bridge Agreement13 or the One-Year Bridge Agreement prior to the filing of the petition
in this case. I therefore determine that the Intervenor has failed to establish that either agreement
should bar a petition for election in this case under the contract bar doctrine.
B.

Successor Bar

1.

Legal Standards

When a successor employer acts in accordance with its legal obligation to recognize an
incumbent union, the incumbent union is entitled to represent the employees in collective
bargaining with the successor employer for a "reasonable period of bargaining," during which time
the incumbent union's representative status may not be challenged. UGL-UNICCO Service Co.,
357 NLRB at 808. Depending on the facts of the case, the length of the "reasonable period of
bargainine may vary from six months to 12 months from the date of the incumbent's first
bargaining meeting with the successor employer. Id. at 808-09.
Specifically, the UGL-UNICCO Service Co. analytical framework depends on whether the
successor employer has expressly adopted the predecessor's terms and conditions of employment.
Mid In cases where the successor employer expressly adopts the predecessor employer's terms
and conditions of employment, the reasonable period of bargaining will be six months—measured
from the date of the first bargaining meeting. Id at 809. In contrast, where the successor employer
does not expressly adopt its predecessor's terms and conditions of employment, the reasonable
period of bargaining may extend beyond the minimum six months—up to a maximum of 12
months "from the date of the first bargaining meeting between the union and the employer." Id.
at 809. In those cases, the Board applies a multifactor analysis, as set forth in Lee Lumber &
Building Material Corp., 334 NLRB 399 (2001) enfd. F.3d 209 (D.C. Cir. 2002), to determine
whether the initial six-month insulated period should be extended. Id. at 808-09. The factors are:
13 I

also note that even if the parties had produced a signed copy of the 90-Day Bridge Agreement,
demonstrated that it had be signed on January 28, and I determined that it contained substantial
terms and conditions of employment, the contract bar likely would not apply to the 90-Day Bridge
Agreement because the petition would appear to have been filed within the 90- to 60-day period
prior to the expiration of a contract when a petition, such as the one at issue in this case, may be
timely filed. See, e.g., Leonard Wholesale Meats, Inc., 136 NLRB 1000, 1001 (1962).
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(1) whether the parties are bargaining for an initial contract; (2) the
complexity of the issues being negotiated and of the parties bargaining
processes; (3) the amount of time elapsed since bargaining commenced and
the number of bargaining sessions; (4) the amount of progress made in
negotiations and how near the parties are to concluding an agreement; and
(5) whether the parties are at impasse.
Id. at 808-09 (internal quotes omitted). Further, the party asserting the successor bar has the
burden of establishing "that a reasonable period of bargaining has not elapsed." Id. at 809
(emphasis in original).
2.

Analysis

The Intervenor's first bargaining session with Paragon was May 1, 2018. Accordingly, the
Board measures the reasonable period for bargaining from that date. In view of the parties'
stipulation that Paragon unilaterally set the initial terms and conditions of employment for the
USCIS facilities prior to offering einployment to Coastal's employees and the UGL-UNICCO
Service Co. analytical framework outlined above, the Intervenor therefore has the burden of
showing that a reasonable period of bargaining has not elapsed at any time between November 1,
2018, the beginning of the 6-month period following the parties' first bargaining session of May
1, 2018, and the filing date of the petition.
As explained in more detail below, three of the five Lee Lumber & Building Material
Corp. factors weigh in favor of determining that a reasonable period of bargaining has elapsed. I
also note that one of the factors weighing against determining that a reasonable period has
elapsed—whether the parties are bargaining for an initial contract—carries relatively little weight
under the circumstances. In contrast, the "proximity to an agreement" factor weighs heavily in
favor of concluding that a reasonable period fOr bargaining has elapsed. Weighing each of these
factors together, I determine that the Intervenor has not satisfied its burden to show that a successor
bar should preclude an election in this matter.
a.

Whether the Parties Are Bargaining for an Initial Contract

As explained below, as the parties were negotiating for an initial contract, the record
evidence weighs against determining that a reasonable period for bargaining has elapsed. In this
regard, the record disclosed that the Intervenor and Paragon had significant disagreements
concerning wages, health and welfare allowance amounts, and the number of hours required for a
full-time position.
As the Board observed in Lee Lumber Material Corp., initial contract bargaining weighs •
against finding that a reasonable period for bargaining had elapsed. 334 NLRB at 403. The Board
reasoned that initial contract bargaining may raise "special problems," take place "in an
atmosphere of hard feelings left over from an acrimonious organizing campaign," and involve
inexperienced personnel at the bargaining table. Ibid. The Board also observed initial contract
bargaining requires the parties to "establish basic bargaining procedures and core terms and
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conditions of employment, which may make negotiations more protracted than in renewal contract
bargaining." Ibid Further, the Board noted that negotiating fundamental procedures, rights, wage
scales, and benefit plans may be more time-consuming because the parties have no established
practices, Mid
However, I note that at least some of the reasons that the Board relied on in Lee Lumber
Material Corp. do not appear to apply in this case. The parties are negotiating in a successorship
context where Paragon has recognized the Intervenor as the exclusive representative of the USCIS
facilities unit of employees for the purposes of collective bargaining, rather than following an
acrimonious organizing campaign. Further, I note that James and Hagan are experienced labor
professionals, and that the parties have a previous working relationship negotiating collectivebargaining agreements for bargaining units at other government facilities. Although I conclude
that this factor continues to weigh against determining that a reasonable period for bargaining has
elapsed, I also determine that the facts of this case somewhat limits the overall weight of this factor.
b.

Complexity of the Issues Being Negotiated and the Parties'
Bargaining Process

In Lee Lumber Material Corp., the Board observed that complex issues or bargaining
structures that invite employee input are more time-consuming and therefore weigh against
determining that a reasonable time had elapsed. Ibid Specifically, the Board highlighted a prior
Board decision, MGM Grand Hotel, 329 NLRB 464 (1999), where the Board found that a
reasonable period for bargaining had not elapsed in a voluntary recognition context. The Lee
Lumber Material Corp. Board observed that the parties in MGM Grand Hotel had departed from
the union's usual practice in negotiating an existing agreement and were drafting an innovative
'living document . . .'" 334 NLRB at 403. Further, the Board in Lee Lumber Material Corp.
noted that the union had "formed committees and subcommittees comprising both union
representatives and employees to study each aspect of the contract, evaluate employee satisfaction
with existing terms, and draft and evaluate proposals." Mid
Although the Intervenor and Paragon may have disagreed about the wages, health and
welfare benefits, and hours required to be considered a full-time employee, the record does not
re'veal evidence that any of the issues in this case were complex. I recognize that wages are an
important topic in collective bargaining and often may affect parties negotiations regarding other
topics. In particular, a party's willingness to concede on other bargaining issues may fluctuate
depending on the wages attached to a given proposal. But those types of concessions are common
in all forms of negotiations, and the record before me does not suggest that the wage negotiations
in this case were particularly complex. Rather, it appears the parties simply took opposing
positions on seemingly binary issues. In this regard, there is no reason to conclude that these issues
were any more complex than issues that typically arise in bargaining.
Further, the record also does not reveal evidence that the parties' bargaining process was
particularly complex or time-consuming. The Intervenor and Paragon forwent face-to-face
negotiations after July 26, 2018, and instead negotiated the tentative agreement by e-mail and
telephone. The same day that the parties reached the tentative agreement—January 24—James
visited the USCIS facilities to atternpt a ratification vote. Despite James' decision not to pursue a
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ratification vote that day, he did so because of a possible error in providing notice to unit employees
of the meeting. When the unit employees failed to ratify the tentative agreement, James pursued
a bridge agreement. In contrast to the multiple committees and subcommittees involved in MGM
Grand Hotel, the parties bargaining process was straightforward: negotiate over the terms of the
agreement and present the agreement to the unit employees for ratification.
The straightforward issues and bargaining process in this case therefore do not suggest that
the parties' negotiations were necessarily time-consuming. Indeed, the parties' decision to forgo
face-to-face negotiations in favor of e-mail and telephonic exchanges underlines how
straightforward the issues and bargaining process in the case were. Accordingly, I determine.that
this factor weighs in favor of concluding that a reasonable period for bargaining has elapsed. Cf
Americold Logistics, LLC, 362 NLRB 493, 494, 496-97 (2015) (applying Lee Lumber factors in
the context of a recognition bar where the union and employer had agreed to submit a tentative
agreement to a ratification vote and stating that the parties had not engaged in a complicated
approach to bargaining).
c.

The Amount of Time Elapsed Since Bargaining Commenced and
the Number of Bargaining Sessions

The Lee Lumber Material Corp. Board characterized the length of time the parties have
been bargaining and number of bargaining sessions as obviously relevant to the analysis. 334
NLRB at 404. The Board explained that the more time that has elapsed and the more negotiation
sessions parties have engaged in, the greater opportunity the parties have had to reach an
agreement. Ibid. The Board also observed that the parties in Lee Lumber had met "in only five
negotiations sessions in a span of little more than a month" prior to the employer's decision to
cease negotiations. Id at 405. The Board therefore concluded that the amount of time and
bargaining sessions weighed "heavily against finding that a reasonable time had elapsed." Ibid.
Similarly, the Board has concluded that six or eight bargaining sessions in the span of six months
weighed against a determination that a reasonable period had elapsed. Badlands Golf Course, 355
NLRB 251, 252 (2010). In contrast, the Board has concluded that 21 bargaining sessions in an
eight-and-a-half-month period weighed in favor of concluding that a reasonable period had
elapsed. Americold Logistics, LLC, above at 496.
In this case, the Intervenor and Paragon met for four bargaining session across nearly eight
months. At first glance, the amount of time since bargaining commenced and number of
bargaining sessions appear to weigh against concluding that a reasonable period for bargaining has
elapsed. But the record also demonstrates that each of the parties' four bargaining sessions lasted
for more than ten hours. Although the Board's decisions in Badlands Golf Course and Americold
Logistics, LLC do not provide details regarding the length of the parties' bargaining sessions in
those cases, the record in this case suggests that the Intervenor and Paragon held in-depth, face-toface negotiations for a collective-bargaining agreement. James also testified that the parties
exchanged hundreds of e-mail messages between the May 2 and July 25, 2018 bargaining šessions.
Notwithstanding James' vague testimony that he and Martinez were each unavailable to negotiate
for some amount of time in about August 2018, the record reveals evidence that the Intervenor and
Paragon continued to engage in detailed, electronic negotiations after the parties' fourth bargaining
session on July 26, 2018. Specifically, James explained that the Intervenor and Paragon followed
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their standard practice for negotiating agreements after the July 26, 2018 session, as they
exchanged counterproposals electronically until January 24, when the parties reached a tentative
agreement. James intended to present the tentative agreement to the bargaining unit for ratification
in a meeting that same day, but he changed his mind after learning that some employees may not
have received notice of the meeting. Regardless of James decision not to hold the ratification
vote, the record reveals that the parties had ample opportunity to reach an agreement after eight
months of negotiations. Given the circumstances, I therefore determine that this factor weighs in
favor of concluding that a reasonable period for bargaining has elapsed.
d.

The Amount of Progress Made in Negotiations and How Near the
Parties Are to Concluding an Agreement

The Board explained in Lee Lumber Material Corp. that negotiating parties' "progress (or
lack of progress) toward reaching a contract is relevant to whether a reasonable time for bargaining
has elapsed, because it can indicate whether the bargaining has had a 'a fair chance to succeed.'"
334 NLRB at 404. However, the Board stated "that which way the factor cuts depends on the
context." Ibid. Thus, the Board explained that "when the parties have almost reached agreement
and there is a strong possibility that they will do so in the near future, we will view progress as
evidence that a reasonable time for bargaining has not elapsed." Ibid. In contrast, the Board
explained that when parties have "merely made progress in negotiations" after more than six
months of bargaining, "giving them a bit more time for negotiations is unlikely to enable them to
conclude an agreement." Id. at 404-05. In those cases, the Board indicated it would consider the
parties as having had "a reasonable opportunity to reach agreement" and would "view that fact as
evidence that a reasonable period of bargaining has elapsed." Id. at 405 (emphasis in original).
Further, the Board in Americold Logistics, LLC considered whether the parties' proximity
to an agreement in that case weighed for or against concluding that a reasonable period for
bargaining had elapsed. 362 NLRB at 496-97. When the petitioner Americold Logistics, LLC filed
the petition, the incumbent union and employer had already reached a tentative agreement and
scheduled a ratification vote for the next day. Id. at 497. The Board observed that "[a]ny
reasonable period of bargaining must include time for the [u]nion to conclude the agreement by
holding a ratification vote." Ibid. Because the parties were "on the cusp" of an agreement, the
Board concluded that the facts of the case weighed against concluding that a reasonable period for
bargaining had elapsed. Ibid.
In contrast, the record before me demonstrates that the Intervenor and Paragon were not on
the cusp of an agreement that would bar an election when the Petitioner filed the petition on
January 29.14 As the deadline approached for Paragon to submit an agreement to the federal

I recognize that the Board in UGL-UNICCO Service Co. explained that the successor bar applies
"where the successor has abided by its legal obligation to recognize an incumbent union, but where
the 'contract bar' doctrine is inapplicable, either because the successor has not adopted the
predecessor's collective-bargaining agreement or because an agreement•between the union and the
successor does not serve as a bar,..under existing rules." 357 NLRB at 808. Read in isolation, the
14
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government to avoid a reversion to the wage-determination rate, the Intervenor and Paragon had
reached the tentative agreement on January 24. The Intervenor had agreed to submit the agreement
to employees for ratification despite the Intervenor's displeasure with certain aspects of the
tentative agreement. But by January 28, the bargaining unit ernployees had not ratified the
agreement. Both James and Hagan acknowledged that the parties anticipated that they would need
to continue to bargain regarding wages, health and welfare allowance amounts, and the. number of
hours required for a full-time position. Further, Hagan explained that the parties might need to
reopen otherwise closed topics of bargaining to address the parties disagreements over wages,
which she characterized as the most important issue in bargaining.
Thus, on January 28, Hagan sent James a copy of the 90-Day Bridge Agreement by e-mail.
The terms of the agreement itself explain that the purpose of the agreement is to permit the parties
to continue negotiating for a "full CBA." Although the parties entered a copy of the signed and•
dated One-Year Bridge Agreement into the record, the Intervenor did not establish that the parties
signed the agreement before the Petitioner filed the petition in this case. See discussion supra Part
III.A. In this regard, the record evidence shows only that the parties had exchanged the 90-Day
Bridge Agreement prior to the filing of the petition. Further, the parties acknowledged at hearing
that they had not scheduled any additional bargaining sessions—in part because they believed they
had reached a year-long bridge agreement.
Thus, unlike the parties in Americold Logistics, LLC, the Intervenor and Paragon had
changed course and were not awaiting a ratification vote when the Petitioner filed the petition.
Accordingly, there is no reason for me to conclude that the parties were likely to reach an
Board's statement in UGL-UNICCO Service Co. might suggest that any agreement that does not
bar an election under another doctrine might bar an election under the successor bar.
But read in the broader context of Board precedent, the Board's explanation in UGL-UNICCO
Service Co. simply states when the successor bar framework applies. Of course, that does not
complete the successor bar analysis. Instead, the Board' s decision in UGL-UNICCO Service Co.
further explained that the next step is in cases like the matter before me is to apply the Lee Lumber
Material Corp. factors. 357 NLRB at 808-09. Notwithstanding the Board's statement in UGLUNICCO Service Co. that the successor bar applies where an agreement between the union and
successor does not serve as a bar under existing rules, there is therefore no reason to conclude that
the Board intended to modify the Lee Lumber Material Corp. analysis when applied in the context
of successor bar. Moreover, the Board uses doctrines like the successor, contract, election,
recognition, settlement and certification bars to determine whether a question concerning
representation exists such the Board should hold an election to permit employees to exercise their
Section 7 rights. The Board has repeatedly explained that these doctrines balance the Board's
interest in stable collective-bargaining relationships with employees' Section 7 rights to decide
what labor organization, if any, they would like to have represent them for the purposes of
collective bargaining. See, e.g., id. at 803-06. Because the Board' s bar doctrines focus on striking
the balance between Section 7 rights and industrial peace, it would be irrational for the Board's
Lee Lumber Material Corp. analysis to examine the parties' proximity to any agreement,
regardless of whether the agreement would otherwise be a reason to bar an election.
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agreement that would have barred an election if given a bit more time. On the contrary, the 90Day Bridge Agreement permitted the parties to avoid a possible reversion to the federal
government wage-determination rate, memorialize the walk time agreement, provide a grievance
and arbitration procedure, and permit the collection of dues, while also permitting the parties to
continue to negotiate a more complete agreement. Subsequently, without explanation, the parties
failed to sign the 90-Day Bridge Agreement but, rather, signed a One-Year Bridge Agreement to
provide additional time to negotiate a final agreement. The Intervenor and Paragon may have had
compelling reasons to pursue a bridge agreement rather than try to ratify the tentative agreement.
But their decision to abandon the tentative agreement in favor of the bridge agreement
demonstrates that the parties were not on the cusp of an agreement that would otherwise bar an,
election. Thus, the record before me establishes that the parties were not close to reaching a final
agreement after more than 8-months of negotiations but, rather, needed an additional one-year to
do so.
Yet even if the Intervenor had established a more robust record, I further note that the
Board in UGL-UNICCO Service Co. specifically explained that interim agreements intended to be
superseded by a permanent agreement do not bar a petition. 357 NLRB at 808 fn. 27 (citing
Bridgeport Brass Co., 110 NLRB 997, 998 (1954). In Bridgeport Brass Co., the incumbent union
and employer had reached a collective-bargaining agreement that "was expressly denominated an
'interim agreement and provided that it would continue in effect until such time as a 'complete'
agreement was negotiated by the parties and became effective." 100 NLRB at 997. The petitioner
in the case filed its petition approximately two months later, and the parties began bargaining six
days after the petition. Id. at 997-98. The Board reasoned that agreements of uncertain duration15
but designed "to establish a stable, continuing relationship" should be differentiated from those
15 When the Board decided Bridgeport Brass Co., contracts of indefinite duration would bar a
petition for the first two years of the agreement. See 110 NLRB at 998. The Bridgeport Brass Co.
Board observed that it had previously "refused to recognize a temporary contract of indefinite
duration as a bar to a representation proceeding." Id. at 998 fn. 5. Then, in Diamond Lumber Co.,
the Board differentiated a case from Bridgeport Brass Co. because the contract's definite term of
five years demonstrated that the parties did not intend to use it as a stopgap agreement. 117 NLRB
135, 136 (1957). In this regard, it may have been possible to read to an indefinite duration as a
necessary element of concluding that a contract was temporary under Bridgeport Brass Co.

But in a later case explaining that contracts of no fixed duration do not bar a petition for any period,
the Board clarified that its decision did not "represent a departure from previous contract bar
policy" for "temporary agreements made effective pending the execution of a complete and final
agreement and extensions of expired agreements pending the negotiation and execution of a new
agreement or modifications the old [agreement] . . . ." . Pacific Coast Assn. of Pulp & Paper
Mfrs., 121 NLRB 990, 993 (1958). Instead, the Board explained that it Was reversing its previous
contract-bar policy for "contracts of indefinite duration, such as contracts which lack termination
or duration provisions, and contracts terminable at will . . ." Id. at 993-94. Although the Board's
Pacific Coast Assn of Pulp & Paper Mfrs. decision did not specifically mention Bridgeport Brass
Co. or Diamond Lumber Co., an indefinite contract duration, therefore, does not, appear to be a
necessary element of concluding that an agreement is temporary or provisional.
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that are "merely 'temporary and provisional in character and which the parties contemplate
superseding with a permanent agreement." Id. at 998 (citations omitted). Given the language
included in the collective-bargaining agreement, the Board concluded it was a stopgap agreement
and refused to apply the contract bar doctrine. lb.id
In this case, Hagan and James suggested that the parties intended to continue bargaining
for a complete collective-bargaining agreement in the future. The 90-Day Bridge Agreement and
the One-Year Bridge Agreement also both specifically include language indicating that the parties
envisioned replacing the agreement with a "full CBA." Notwithstanding the seemingly fixed
duration of the bridge agreements admitted at hearing, the record therefore suggests that the parties
intended the 90-Day Bridge Agreement and One-Year Bridge Agreement to remain effective only
until the parties reached a more comprehensive agreement. Cf Marston Corp. 120 NLRB 76, 7778 (1958) (applying Bridgeport Brass Co. to conclude that an agreement did not bar a petition
because it "was designed to continue in effect only until, within a limited period [of 60 days], the
parties had negotiated a permanent agreement" and was therefore "merely temporary and
provisional in character . . .")
Again, I understand that the parties may have had compelling reasons to reach a bridge
agreement in this case. In particular, the apparent deadline to reach an agreement that would avoid
a reversion to the wage-determination rate appears to have been an important motivator for both
the Intervenor and for Paragon. But if I focus on the parties' proximity to either bridge agreement
in evaluating whether the Intervenor has met its burden of establishing a successor bar to an
election, I would essentially allow the parties also to decide for themselves that they should be
insulated from a petition for the remainder of the reasonable period while continuing to negotiate
for an agreement the parties had not yet been able to reach. The Board's successor bar doctrine
does not work that way. Instead, the Board has explained that incumbent unions and successor
employers should have a reasonable period for bargaining. That reasonable period may extend
from six months to one year from the date of the first bargaining session. The Board has carefully
balanced the of delay employees' exercise of Section 7 rights with the stability of collectivebargaining relationships, and it is my responsibility—rather than the parties' decision to reach a
bridge agreement—to determine whether a reasonable period has elapsed.
In view of the above, the record therefore demonstrates that the Intervenor and Paragon
had merely made progress toward an agreement, rather than nearly reached an agreement with a
strong possibility that they would do so soon. Indeed, the parties acknowledged that they had
scheduled no bargaining sessions after deciding to pursue a bridge agreement. Multiple topics of
bargaining remained unresolved, including wages. As Hagan observed, negotiations for wages are
extremely important and have the potential to affect otherwise resolved topics of bargaining.
Based on the evidence before me, I determine that the Intervenor and Paragon have had a fair
chance to succeed in bargaining and that parties were not -nearing an agreement that would
otherwise bar an election at the time the Petitioner filed the petition in this case. Accordingly, I
determine that this factor weighs strongly in favor of concluding that that a reasonable period for
bargaining has elapsed.
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e. Whether the Parties Are at Impasse
.The Board also considers the existence of a good-faith impasse as evidence of whether a
reasonable period for bargaining of has elapsed. Lee Lumber Material Corp., 334 NLRB at 404.
When the parties have not reached an impasse, "there is still hope that they can reach an
agreement." Ibid. Thus, an absence of impasse weighs against finding that a reasonable period of
bargaining- has elapsed. Ibid.
In this case, it is uncontroverted that the parties had not reached a good faith impasse. After
the Intervenor failed to ratify the tentative agreement, the parties acknowledged that they needed
to revisit bargaining and pivoted to a bridge agreement on January 28. By their own terms, both
the 90-Day Bridge Agreement and One-Year Bridge Agreement explained that the parties
anticipated continued bargaining to reach a "full CBA." Although the parties had not yet scheduled
any additional bargaining sessions, the record evidence demonstrates that the Intervenor and
Paragon had not reached impasse. Accordingly, I determine that this factor weighs against
concluding that a reasonable period for bargaining had elapsed.
Considering each of the Lee Lumber & Building Material Corp. factors together, I
determine that a reasonable period for• bargaining has elapsed. Although the impasse and initial
contract factors weigh against concluding that a reasonable period has elapsed, I have explained
why the circumstances of this case limit the weight I accord to the initial contract factor.
Conversely, I have also explained why the parties distance from completing an agreement that
would bar a petition weighs heavily in favor of determining that a reasonable period for bargaining
has elapsed. Further, I have also determined that the number of bargaining sessions the Intervenor
and Paragon have held since bargaining began on May 1, 2018, and the straightforward issues and
bargaining process likewise weigh in favor of determining that a reasonable period for bargaining
has elapsed. Based on the record before me, I therefore determine that the Intervenor has not
satisfied its burden of showing a successor bar in this case.
IV. CONCLUSIONS

Based upon the record and in accordance with the discussion above, I conclude and find as
follows:
The hearing officer' s rulings made at the hearing are free from prejudicial error and
1.
are hereby affirmed.
The Employer, Paragon Systems, Inc., is a corporation with an office and place of
2.
business in Herndon, Virginia, and is engaged in the business of providing security services to
governmental entities, including the United States Citizenship and Immigration Services' facilities
currently located at 20 Massachusetts Avenue, NW, and 111 Massachusetts Avenue, NW,
Washington, D.C., the only locations involved in this proceeding. In conducting its operations
during the 12-month period ending January 31, 2019, the Employer performed services valued in
excess of $50,000 in States outside the District of Columbia. During the same period described
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above, the Employer has conducted its business operations above in Washington, D.C, and the
Board asserts plenary jurisdiction over enterprises in Washington, D.C.
The Employer is an 'employer as defined in Section 2(2) of the Act and is engaged
3.
in commerce within the meaning of Sections 2(6) and (7) of the Act, and it will effectuate the
purposes of the Act to assert jurisdiction in this case.
The Petitioner is a labor organization as defined in Section 2(5) of the Act, and is
4.
qualified tp represent a unit of guards within the meaning Section 9(b)(3) of the Act.
The Intervenor is a labor organization as defined in Section 2(5) of the Act, and is
5.
qualified to represent a unit of guards within the meaning Section 9(b)(3) of the Act.
A question affecting commerce exists concerning the representation 9f certain
6.
employees of the Employer within the meaning of Section 2(6) and (7) of the Act.
I find the following employees of the Employer constitute a unit appropriate for the
7.
purpose of collective-bargaining within the meaning of Section 9(b) of the Act:
All full-time and regular part-time protective security officers and sergeants
employed by the Employer performing guard duties at the United States Citizenship
and Immigration Services facilities currently located at 20 Massachusetts Avenue,
NW, and 111 Massachusetts Avenue, NW, Washington, D.C.; but excluding all
office clerical employees, professional employees, managerial employees, and
supervisors as defined in the Act.
V. DIRECTION OF ELECTION
The National Labor Relations Board will conduct a secret ballot election by U.S. mail
among the employees in the unit found appropriate above. The employees will vote whether or
not they wish to be represented for purposes of collective bargaining by the Federal Contract
Guards of America or the Law Enforcement Officers Security Unions LEOSU-DC, LEOS-PBA.
A.

Election Details

Based on the record evidence that the USCIS facilities are secured buildings with three
shifts per day, I have determined that a mail ballot election will be held. The record also
demonstrates that the Petitioner, Intervenor, and Paragon each agreed that a mail ballot election is
appropriate in this matter.
The ballots will be mailed to employees employed in the appropriate collective-bargaining
unit from the office of the National Labor Relations Board, ,Region 05, Washington Resident
Office, on Monday, April 29, 2019, at 3:00 p.m. Voters must sign the outside of the envelope in
which the ballot is returned. Any ballot received in an envelope that is not signed will be
aptomatically void.
Those employees who believe that they are eligible to vote and did not receive a ballot in
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the mail by Monday, May 6, 2019, should communicate with the National Labor Relations Board
by either calling the Region 05 Washington Resident Office, at (202) 208-3000.
All ballots will be commingled and counted at the Region 05 Washington Resident Office
on Tuesday, May 21, 2019, at 3:00 p.m. In order to be valid and counted, the returned ballots
must be received in the Region 05 Washington Resident Office prior to the counting of ballots.
B.

Voting Eligibility

Eligible to vote are those in the unit who were employed during the payroll period ending
April 4, 201916, including employees who did not work during that period because they were ill,
on vacation, or temporarily laid off
Employees engaged in an economic strike, who have retained their status as strikers and
who have not been permanently replaced, are also eligible to vote. In addition, in an economic
strike that commenced less than 12 months before the election date, empldyees engaged in such
strike who have retained their status as strikers but who have been permanently replaced, as well
as their replacements, are eligible to vote. Unit employees in the military services of the United
States may vote if they appear in person at the polls.
Ineligible to vote are (1) employees who have quit or been discharged for cause since the
designated payroll period; (2) striking employees who have been discharged for cause since the
strike began and who have not been rehired or reinstated before the election date; and (3)
employees who are engaged in an economic strike that began more than 12 months before the
election date and who have been permanently replaced.
C.

Voter List

As required by Section 102.67(1) of the Board's Rules and Regulations, the Employer must
provide the Acting Regional Director and parties named in this decision a list of the full names,
work locations, shifts, job classifications, and contact information (including home addresses,
available personal email addresses, and available home and personal cell telephone numbers) of
all eligible voters.
To be timely filed and served, the list must be received by the Acting Regional Director
and the parties by Friday, April 12, 2019. The list must be accompanied by a certificate of service
showing service on all parties. The Region will no longer serve the voter list.
Unless the Employer certifies that it does not possess the capacity to produce the list in the
required form, the list must be provided in a table in a Microsoft Word file (.doc or docx) or a file
that is compatible with Microsoft Word (.doc or docx). The first column of the list must begin
with each employee's last name and the list must be alphabetized (overall or by department) by
last name. Because the list will be used during the election, the font size of the list must be the
equivalent of Times New Roman 10 or larger. That font does not need to be used but the font must
The record reveals that it is a bi-weekly payroll period with March 7, 2019 being the most
recent pay period ending date after the close of the hearing.

16
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be that size or larger. A sample, optional form for the list is provided on the NLRB website at
www.nlrb.gov/what-we-do/conduct-elections/representation-case-rules-effective-april-14-2015.
When feasible, the list shall be filed electronically with the Region and served
electronically on the other parties named in this decision. The list may be electronically filed with
the Region by using the E-filing system on the Agency's website at www.nlrb.gov. Once the
website is accessed, click on E-File Documents, enter the NLRB Case Number, and follow the
detailed instructions.
Failure to comply with the above requirements will be grounds for setting aside the election
whenever proper and timely objections are filed. However, the Employer may not object to the
failure to file or serve the list within the specified time or in the proper format if it is responsible
for the failure.
No party shall use the voter list for purposes other than the representation proceeding,
Board proceedings arising from it, and related matters.
D.

Posting of Notices of Election

Pursuant to Section 102.67(k) of the Board's Rules, the Employer must post copies of the
Notice of Election which will be sent to the parties following the issuance of this Decision in
conspicuous places, including all places where notices to employees in the unit found appropriate
are customarily posted. The Notice must be posted so all pages of the Notice are simultaneously
visible. In addition, if the Employer customarily communicates electronically with some or all of
the employees in the unit found appropriate, the Employer must also distribute the Notice of
Election electronically to those employees. The Employer must post copies of the Notice at least
3 full working days prior to 12:01 a.m. of the day of the election and copies must remain posted
until the end of the election. For purposes of posting, working day means an entire 24-hour period
excluding Saturdays, Sundays, and holidays. However, a party shall be estopped from objecting
to the nonposting of notices if it is responsible for the nonposting, and likewise shall be estopped
from objecting to the nondistribution of notices if it is responsible for the nondistribution. FailuTe
to follow the posting requirements set forth above will be grounds for setting aside the election if
proper and timel , objections are filed.
VI. RIGHT TO REQUEST REVIEW

Pursuant to Section 102.67 of the Board's Rules and Regulations, a request for review may
be filed with the'Board at any time following the issuance of this decision until 14 days after a
final disposition of the proceeding by the Regional Director. Accordingly, a party is not precluded
from filing a request for review of this decision after the election on the grounds that it did not file
a request for review of this decision prior to the election. The request for review must conform to
the requirements of Section 102.67 of the Board's Rules and Regulations.
A request for review may be E-Filed through the Agency's website but may not be filed by
facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents, enter
the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the request for review
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should be addressed to the Executive Secretary, National Labor Relations Board, 1015 Half Street
SE, Washington, D.C. 20570-0001. A party filing a request for review must serve a copy of the
request on the other parties and file a copy with the Regional Director. A certificate of service
must be filed with the Board together with the request for review.
Neither filing of a request for review nor the Board's granting a request for review will
stay the election in this matter unless specifically ordered by the Board.

Dated: April 10, 2019
Nancy Wilson, Acting Regional Director
National Labor Relations Board, Region 5
Bank of America Center, Tower II
100 South Charles Street, Suite 600
Baltimore, Maryland 21201
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