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Speaking at Oxford about Brexit
After two seminars on Brexit organised by Queen’s College in 
January 2018 and the Oxford Martin School in October 2019, 
we expected to receive more answers than questions. But that 
was not the case!

At Queen’s, the negotiations (in January 2018) were at an early 
stage. The title “The facts facing the UK’s Future” set the tone. 
We discussed. A very “City of London” public were reassured by 
the soothing words of Karel Lanoo, Director of CEPS, about the 
post-Brexit future of the UK financial sector. In October 2019, 
the seminar at the Oxford Martin School was held 27 days 
before the “do or die” exit of the United Kingdom from the EU. 
And the climate was no longer the same.

British leaders unprepared for Brexit

At Queen’s, it was already striking. Guesswork dominated the 
contributions. At the Martin School, it was worse. One of the 
first speakers was Sir Vince Cable, the leader of the Liberal 
Democrats in Westminster at the time. His theme: “Is there a 
way out of the Brexit maze?” It was astounding, just days away 
from the deadline, to see this important political leader mixing 
up and confusing concepts like the customs union, free trade 
agreement and the Norwegian model!

To the great indignation of Guntram Wolff, Director of the 
Bruegel Think Tank, several argued for the Norwegian model, 
on condition that free movement of workers would not apply 
to the UK! Others believed only a mediator would allow us to 
escape from chaos, and even suggested the name of Barack 
Obama to do it! In the backdrop of all this discussion, the 
responsibility of the EU in the Brexit affair was underlined. 

As we know, an agreement was found between Prime Minister 
Boris Johnson and the European Council on 27 October, 
accompanied a few days later by an extension of the Article 50 
period until 31 January 2020.

The terrible agreement of 27 October…

The psychodrama of recent months has confirmed that “no 
deal” was never a credible option. A threat, yes, but a credible 
option, no. This, even though the consequences of a soft or 
hard Brexit have been, in my view, highly underestimated.

The 27 October agreement is a bad agreement, even a very 
bad agreement. In short, the United Kingdom is leaving the EU 
customs union (the basis for the two previous years) in favour 
of a model based on signing free trade agreements with the EU, 
the US, China, etc.

The European Council, probably weary of postponements, 
delays, complications and UK negotiators’ lack of preparedness, 
has – if I may use the expression – dropped the matter as if it 
were eager to call a halt and be rid of this poisonous affair.

France, via its President Emmanuel Macron, has played a very 
poor role here. All actors in the final stage, negotiators and 
ambassadors, confirm it. An odd paradox for such a staunch 
pro-European.

A no deal in all but name!

The transition period, which will end at the latest on 31 
December 2022, is considered an opportunity by the British. It 
is the complete opposite. The UK will have no Commissioner, no 
MEP, no civil servants in the Commission. They will have to pay 
their contribution into the EU budget (and pay what the Union 
is owed), apply any new EU regulations and not sign any free 
trade agreement.

The problems to be solved are countless. The most difficult will 
relate to the signature of bilateral FTAs between the United 
Kingdom and the rest of the world. Already Michel Barnier has 
set out the limits: “with the EU there can be no quotas, no tariffs, 
no dumping.” In other words, an agreement that is not only 
constraining but also must receive the unanimous consent of 
the EU-27 plus some regions (e.g. in Belgium). Put briefly, doing 
this in the space of two years is mission impossible. The same 
goes for the US. Despite initially promising a comprehensive 
FTA, President Trump is already rolling back. 

If this 27 October agreement enters into force, the chaos 
expected under a “no deal” will extend to the EU. For what the 
European Council has resigned itself to is simply “no deal” in all 
but name.

Daniel Guéguen 
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We meet again, Maroš. For those of short memory, Mr Šefčovič 
served as Vice-President for Inter-institutional Relations and 
Administration in the Barroso II Commission, (2010-2014). 

In that role, which involved having political charge of the 
Secretariat-General, he oversaw the formative years of the Lisbon 
Treaty system of delegated and implementing acts. It is difficult 
to label his tenure a success, given that it was characterised by 
extreme opacity, especially in the sphere of Expert Groups. Let 
us recall that his successor, Frans Timmermans, felt compelled 
to address the long-standing concerns of Member States, the 
EP and stakeholders by drastically improving transparency and 
consultation in the drafting phase of delegated acts.

But that is no reason to deny Mr Šefčovič a second bite of the 
cherry. President von der Leyen and the Slovakian government 
obviously see him as a safe pair of hands; indeed, this will be his 
third consecutive sojourn in Brussels, as he sees out his current 
mandate as Vice President for the Energy Union. He is clearly a 
seasoned politician – but  that in itself is not necessarily enough 
to satisfy MEPs about his capacity to do a good job.

Hearing: the search for a “special relationship”

In trumpeting the natural bond between the Commission and 
European Parliament, Mr Šefčovič has not deviated from the 
time-honoured official line. He is in favour of his new boss’s 
commitment to respond to every EP resolution adopted 
under Article 225 of the Treaty with a legislative proposal (see 
Newsletter #59).

The written answers submitted in advance of his face-to-face 
interview struck a confident note on secondary legislation, 
referring to the “real progress” made in recent years. He 
identifies three areas where there is more work to be done: 
completing Lisbonisation, implementing the newly-minted 
delineation criteria, and revamping the Comitology Register. 

The carefully vetted wording of written 
answers is no substitute for  the cut-and-thrust 
of a Parliament hearing, however. Thankfully 
Pascal Durand, Renew Europe’s (and previously 
the Greens’) resident comitology aficionado, 
took the opportunity to quiz the Slovakian 
about what he intends to do to prevent future 

repeats of the Dieselgate and glyphosate affairs. In Mr Durand’s 
view, the fundamental problem resides in the delegation 
of complex policy questions to experts who, in turn, can be 
vulnerable to the influence  of private and/or state actors.

Less assured here than in his previous replies, Mr Šefčovič 
admitted that “we  are  still  struggling  as  to  how  to  make  
sure  we  properly  use  delegated [and] implementing  acts”. On 
expert groups he was slightly over-optimistic in saying that “we 
have managed to fix things”. As for the experts themselves, his 
solution is to require rigorous declarations of interests.

In any case, the JURI and AFCO Committees are reportedly 
happy with his performance and are poised to approve him.

NEW COMMISSION

Šefčovič takes back the reins of secondary legislation 
The portfolio for “Inter-institutional Relations and Foresight” in the von der Leyen Commission will be entrusted to a 
familiar face. Maroš Šefčovič passed his European Parliament (EP) hearing with flying colours, but he will have to work 
hard to steer comitology in the direction of the transparency and legal certainty it so craves
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Better Regulation fading into the background?

When perusing the small details of Mrs von der Leyen’s 
team, the Newsletter was taken aback by one aspect of the 
portfolio titles (no, not that one): there is no mention at all 
of “Better Regulation”. To be fair, Mr Šefčovič declared his 
commitment to the concept during his hearing, and the 
well-known Guidelines will presumably continue to exist 
and be applied within the bureaucracy. 

But a large part of the (qualified) success of the Better 
Regulation agenda over the past five years was down 
the political backing it received from First Vice-President 
Timmermans. As the recent stocktake demonstrated, 
there is much more work to be done.

While it is perfectly understandable for a new College to 
set out its own stall, the Commission is, in citizens’ eyes, 
defined by its decision-making processes as much as by 
its policy priorities. To downgrade such a fundamental 
principle seems like bad optics.

On the latter, Mr Šefčovič believes the upgrading should be 
“completed by 2020.” On top of that, the new and improved 
Comitology Register will be “integrated with the delegated 
acts register.” The sooner the better, in our opinion! 

http://www.europarl.europa.eu/resources/library/media/20190927RES62428/20190927RES62428.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019Q0703(01)&from=EN
http://www.europarl.europa.eu/resources/library/media/20191001RES63062/20191001RES63062.pdf
https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_en
https://ec.europa.eu/info/publications/better-regulation-taking-stock-and-sustaining-our-commitment_en


As we noted on page 2 of this edition, “Better Regulation” has 
been quietly airbrushed from the portfolio titles of the incoming 
von der Leyen Commission. It may be a purely cosmetic change, 
but recent policy developments in key sectors suggest a concern 
among stakeholders that the EU executive is falling short in its 
everyday implementation of the principle. 

On 4 October the Commission adopted a measure that is the 
first fruit of the ‘Lisbonisation’ of Regulation 1272/2008 on 
the classification, labelling and packaging of substances and 
mixtures (the CLP Regulation). 

Before 26 July 2019, the CLP annexes were being modified via 
a Regulatory Procedure with Scrutiny (RPS) text; it is now the 
realm of delegated acts, which entails an important procedural 
change: the comitology committee, which had voting power 
on drafts, has been replaced with an expert group, which can 
provide only non-binding consultation to DG Environment. 

The delegated act in question is most notable for its classification 
of the substance titanium dioxide (TiO2) as “carcinogen category 
2 by inhalation”, thereby requiring all liquid mixtures containing 
it to bear a label drawing attention to “hazardous respirable 
dust” so that prospective users can take necessary precautions.

Far from emerging out of thin air, the new move is based on a 
scientific opinion delivered by the Risk Assessment Committee 
(RAC) of the European Chemicals Agency (ECHA) in September 
2017. The RAC experts considered that TiO2 particles are linked 
to toxicity and tumour development in the lungs. 

Over 2018, extensive consultations were carried out with 
CARACAL, the responsible expert group (whose rules of 
procedure were recently the subject of disagreement – 
see Newsletter #59). DG ENV then put the draft out for 
four-week consultation at the beginning of 2019. A grand 
total of 489 comments were received, many from industry 
organisations slamming the proposed classification of TiO2 as 
disproportionate. 

While the Commission decided to take feedback on board with 
respect to DTPA, it stood firm on the strict approach to TiO2, 
claiming there has been “no new substantial information” to 
justify deviating from the RAC opinion. Stakeholders refused 
to give up though; in September ChemicalWatch reported that 
almost 300 companies and associations, European and global, 
had fired off a letter to the Commission demanding an impact 
assessment on the issue, especially regarding the potential 
ramifications for downstream users and the EU’s circular 
economy.

But to no avail, for the delegated act has been adopted. 
Opponents will now have to shift their focus to the European 
Parliament and Council, either of whom have the right to veto 
the measure before the start of December. 

CHEMICALS

Commission tables controversial delegated act on titanium dioxide 
The first delegated act adopted under the CLP Regulation has created quite a stir, as the Commission digs in its heels on 
classifying a widely-used chemical substance as potentially cancer-causing. 
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Taxonomy proposal enters trilogues amid dispute over comitology
The Commission’s 2018 draft to reform the EU framework 
for facilitating sustainable finance is ready for three-way 
negotiations after the Council agreed its mandate for talks 
with the European Parliament. But the Newsletter understands 
that secondary legislation, particularly the rules on “technical 
screening criteria”, has proven quite the bone of contention. 

During a COREPER meeting on 25 September, the EU 
executive cited “very serious institutional concerns”, voicing its 
disapproval of the Council’s decision to entrust the scrutiny of 
draft delegated AND implementing acts to a ‘Member States 
Expert Group on Sustainable Finance’. The Commission thinks 
this “confuses the instruments of delegated and implementing 

acts [and] the respective role of committees and expert groups.” 
However, the Council’s legal service has hit back, claiming the 
amendments are compliant with EU law and the case law of the 
Court of Justice, which recognises the “wide discretion” of the 
legislature.

That’s not all. Some national governments have come out 
publicly to raise concerns about the timelines set down in the 
Council’s position for the adoption of secondary legislation. 
The Austrians believe the current deadlines are not ambitious 
enough, while Bulgaria would like to have seen a longer 
transition period to allow stakeholders to “test the application 
of the screening criteria.”

Is an impact assessment required?

The Better Regulation Toolbox says an impact assessment 
is “required when the expected economic, environmental 
or social impacts of EU action are likely to be significant.” 
The document adds that the need for an IA on delegated 
acts should be assessed even where scientific advice has 
been provided by an EU agency – as is the case here. IA 
should also be considered “where the Commission has 
discretion about the measures which could be taken.” 

Remember, however, that this an internal guideline of 
the Commission; it is not “required” in the sense of a 
legally binding obligation. Moreover, the determination 
of whether an IA is needed is a case-by-case decision, in 
practice to be taken by the competent Directorate-General. 
As so often, it would probably take a ruling from the Court 
of Justice to resolve the matter.

https://ec.europa.eu/transparency/regdoc/rep/3/2019/EN/C-2019-7227-F1-EN-MAIN-PART-1.PDF
https://ec.europa.eu/info/law/better-regulation/initiatives/ares-2019-141469_en
https://chemicalwatch.com/82285/commission-full-steam-ahead-on-titanium-dioxide-classification-proposal
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52018PC0353&from=EN
https://data.consilium.europa.eu/doc/document/ST-13112-2019-ADD-1/en/pdf
https://data.consilium.europa.eu/doc/document/ST-13112-2019-ADD-1/en/pdf
https://ec.europa.eu/info/sites/info/files/file_import/better-regulation-toolbox-9_en_0.pdf


Towards more trilogue transparency?
When it comes to openness in law-making, there is diversity 
of thought among Member States, as shown by an intriguing 
non-paper published back in July. 

Eight governments – Belgium, Denmark, Estonia, Ireland, 
Luxembourg, the Netherlands, Slovenia and Sweden – have 
called upon the Institutions to improve citizens’ confidence in 
EU procedures by boosting transparency and accountability 
via a number of avenues. Most notably, they want the dates 
and agendas of trilogue meetings to be announced publicly 
in advance, as well as systematic publication by the Council of 
legislative milestone documents.

The Finnish Presidency and Latvia have reportedly joined the 
club since, but some NGOs are cynical: Corporate Europe 
Observatory thinks this might just be a case of small Member 
States looking to boost their negotiating power.

Lisbonisation next steps unclear
Any sense of achievement the Institutions might have had 
about adopting the first Lisbonisation package will surely 
evaporate when they remember the 100+ pieces of legislation 
that still languish in the pre-Lisbon Treaty comitology system.

Indeed, the first package was only successful because the 
most sensitive acts – REACH, Cosmetics for instance – were 
taken out and put to one side. But they cannot be ignored for 
much longer, because the Commission, EP and Council are 
committed to revisiting the file in the new legislature.

But when, and how? Will they simply go straight to trilogues? 
The Finns are apparently eager to move forward, but the 
Commission and EP are currently tied up with more high-level 
political matters (particularly given the delays in appointing 
certain Commissioners). We might not see any movement until 
2020. Ten years on, alignment still feels like a distant dream.

Autumn is a source of melancholy. And in this month of 
November 2019, the causes for discontent are multiplying.

Externally, disinformation and fake news are everywhere. Trade 
wars are in our midst, as are the eruptive characters of certain 
world leaders. 

Within the EU, things are no better. The intention of the next 
Commission President and soon-to-be Commissioner Šefčovič to 
attribute a quasi-power of legislative initiative to the European 
Parliament will make EU governance explosive. Everything will 
become more complicated and therefore less understandable 
as well as more caricatured for the commentators. 

This widespread presence of clichés, caricatures, estimations 
and fake news (voluntary or involuntary) is gaining ground fast 
in the Brussels bubble. Expertise is becoming suspect. He who 
shouts loudest is right, regardless of the reality and the facts. 
Innovation is being eclipsed by the precautionary principle. 
The entrepreneur, the researcher and the producer are being 
ignored. They are suspect. 

Faced with such an onslaught, EU trade associations and 
industry are paralysed. It is not that they have nothing to say. 
They are just afraid that by defending themselves they will be 

attacked even more. This stance is a mistake.

The role of NGOs and civil society is fundamental. So is the 
Europe of citizens. But it is not normal to see, more and more 
frequently, these fatwas coming out of nowhere, attacking 
the farming world, the food industry, the chemical industry, 
pharmaceuticals, conventional energies, etc with no coherent 
reaction from the sectors concerned, with no solidarity between 
them. Everyone is putting their head in the sand. This might be 
comfortable…until you suffocate. 

Should we set up a kind of “Conventional Wisdom Club” (or 
“Club des idées reçues” in French)? The opportunity to restore 
truth and call out lies is a project that I believe is very worthy 
of interest. The point would not be to impose one’s point of 
view upon others, but at least to listen to one another and 
understand one another. As they say in Belgium, it would help 
“put the church in the centre of the village.”

Any comments, contributions and suggestions are welcome 
with respect to getting this club off the ground. If you are 
interested, do not hesitate to contact us.

DG

PUBLIC AFFAIRS

The need for a “Conventional Wisdom Club”

Still places available at the next EPPA-ETI workshop on secondary legislation (19/11)
Access the programme and register here
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https://data.consilium.europa.eu/doc/document/ST-10589-2019-REV-1/en/pdf
https://corporateeurope.org/en/2019/10/reform-council-transparency-stalemate?utm_source=POLITICO.EU&utm_campaign=183567a3a5-EMAIL_CAMPAIGN_2019_10_18_09_59&utm_medium=email&utm_term=0_10959edeb5-183567a3a5-190493033
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32019R1243&from=EN
https://data.consilium.europa.eu/doc/document/ST-9424-2019-ADD-1/en/pdf
https://docs.google.com/forms/d/1mSGKyPaiwvMi2ehshpqtoyg9V1T13Sq5ObB9TRoFHGY/viewform?edit_requested=true&edit_requested=true

