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Pursuant to 37 C.F.R. § 42.64(b)(1), Petitioner Elysium Health, Inc. 

submits these objections under the Federal Rules of Evidence (“FRE”) and 

other applicable rules to the admissibility of the exhibits identified below, 

which were submitted by Patent Owner Trustees of Dartmouth College in 

connection with the Patent Owner’s Response in this inter partes review.   

Petitioner’s objections are timely under 37 C.F.R. § 42.64(b)(1) 

because they are being filed and served within five (5) business days of the 

filing of Patent Owner’s Response on June 4, 2018.  Petitioner’s objections 

provide notice to Patent Owner that Petitioner may move to exclude these 

exhibits under 37 C.F.R § 42.64(c). 

 Exhibit 2002 – Declaration of Zhaohui Sunny Zhou, PhD. 

Petitioner objects to Exhibit 2002 as improper expert testimony under 

FRE 702-703 and 37 C.F.R. § 42.65.  Exhibit 2002 fails to establish that the 

declarant has expertise that will help the trier of fact to understand the 

evidence or determine a fact in issue.  Furthermore, the declarant’s 

testimony is not based on sufficient facts or data, and the testimony is not the 

product of reliable principles and methods. The declarant’s testimony also is 

based on inadmissible facts or data upon which experts in the field would 

not reasonably rely in forming an opinion.  The probative value of such facts 

and data does not outweigh their prejudicial effect.  
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Petitioner objects to Exhibit 2002 under FRE 401-402 (relevance).  

Exhibit 2002 does not have a tendency to make a fact of consequence in 

determining this action more or less probable that it would be without the 

evidence.   

Petitioner objects to Exhibit 2002 under FRE 403 (prejudice).   The 

probative value of Exhibit 2002 is substantially outweighed by the danger of 

unfair prejudice, confusing the issues, undue delay, or wasting time. 

Petitioner objects to Exhibit 2002 under FRE 602 (personal 

knowledge) because the declarant does not have personal knowledge of the 

facts set forth in the exhibit.   

Petitioner objects to Exhibit 2002 under FRE 802 (hearsay) because 

Exhibit 2002 repeats hearsay statements, including statements from exhibits 

discussed below, that are not covered by any exception to the hearsay rule.   

 Exhibit 2003 – Transcript of Joseph A. Baur deposition 
taken on April 26, 2018 

Petitioner objects to Exhibit 2003 under FRE 106 (incomplete) 

because the exhibit does not include the executed errata sheet and signature 

page. 
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 Exhibit 2004 – Excerpt from McGraw-Hill Dictionary of 
Scientific and Technical Terms (2003)  

Petitioner objects to Exhibit 2004 under FRE 802 (hearsay).  Exhibit 

2004 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   

Petitioner further objects to Exhibit 2004 under FRE 401-402 

(relevance).  Exhibit 2004 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   

Petitioner further objects to Exhibit 2004 under FRE 403 (prejudice).   

The probative value of Exhibit 2004 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 

Petitioner objects to Exhibit 2004 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 

 Exhibit 2005 – Excerpt from New Oxford American 
Dictionary (2005)  

Petitioner objects to Exhibit 2005 under FRE 802 (hearsay).  Exhibit 

2005 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   
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Petitioner further objects to Exhibit 2005 under FRE 401-402 

(relevance).  Exhibit 2005 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   

Petitioner further objects to Exhibit 2005 under FRE 403 (prejudice).   

The probative value of Exhibit 2005 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 

Petitioner objects to Exhibit 2005 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 

 Exhibit 2006 – Excerpt from Remington: The Science and 
Practice of Pharmacy, Alfonso R. Gennaro, editor, 20th ed. 
Lippingcott Williams & Wilkins: Philadelphia, Pa., 2000  

Petitioner objects to Exhibit 2006 under FRE 802 (hearsay).  Exhibit 

2006 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   

Petitioner further objects to Exhibit 2006 under FRE 401-402 

(relevance).  Exhibit 2006 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   
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Petitioner further objects to Exhibit 2006 under FRE 403 (prejudice).   

The probative value of Exhibit 2006 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 

Petitioner objects to Exhibit 2006 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 

 Exhibit 2007 – Raats, et al., Molecular analysis of bacterial 
communities in raw cow milk and the impact of refrigeration 
on its structure and dynamics, Food Microbiology, Vol. 28, 
pp. 465-71 (2011) 

Petitioner objects to Exhibit 2007 under FRE 802 (hearsay).  Exhibit 

2007 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   

Petitioner further objects to Exhibit 2007 under FRE 401-402 

(relevance).  Exhibit 2007 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   

Petitioner further objects to Exhibit 2007 under FRE 403 (prejudice).   

The probative value of Exhibit 2007 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 
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Petitioner objects to Exhibit 2007 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 

 Exhibit 2008 – Rasolofo, et al., Molecular analysis of 
bacterial population structure and dynamics during cold 
storage of untreated and treated milk, Int’l J. Food 
Microbiology, Vol. 138, pp. 108-18 (2010) 

Petitioner objects to Exhibit 2008 under FRE 802 (hearsay).  Exhibit 

2008 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   

Petitioner further objects to Exhibit 2008 under FRE 401-402 

(relevance).  Exhibit 2008 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   

Petitioner further objects to Exhibit 2008 under FRE 403 (prejudice).   

The probative value of Exhibit 2008 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 

Petitioner objects to Exhibit 2008 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 
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 Exhibit 2009 – Kurnasov, et al., Ribosylnicotinamide Kinase 
Domain of NadR Protein: Identification and Implications in 
NAD Biosynthesis, J. Bacteriology, Vol. 184, No. 24, pp. 
6906-17 (Dec. 2002) 

Petitioner objects to Exhibit 2009 under FRE 802 (hearsay).  Exhibit 

2009 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   

Petitioner further objects to Exhibit 2009 under FRE 401-402 

(relevance).  Exhibit 2009 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   

Petitioner further objects to Exhibit 2009 under FRE 403 (prejudice).   

The probative value of Exhibit 2009 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 

Petitioner objects to Exhibit 2009 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 
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 Exhibit 2010 – Johnson, et al., Characterization of NAD 
salvage pathways and their role in virulence in Streptococcus 
pneumoniae, Microbiology, Vol. 161, pp. 2127-36 (2015) 

Petitioner objects to Exhibit 2010 under FRE 802 (hearsay).  Exhibit 

2010 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   

Petitioner further objects to Exhibit 2010 under FRE 401-402 

(relevance).  Exhibit 2010 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   

Petitioner further objects to Exhibit 2010 under FRE 403 (prejudice).   

The probative value of Exhibit 2010 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 

Petitioner objects to Exhibit 2010 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 
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 Exhibit 2011 – Holsinger, et al., Milk pasteurisation and 
safety: a brief history and update, Rev. sci. tech. Off. int. Epiz, 
Vol. 16(2), pp. 441-51 (1997) 

Petitioner objects to Exhibit 2011 under FRE 802 (hearsay).  Exhibit 

2011 is offered to prove the truth of the matter asserted and is not covered by 

any exception to the hearsay rule.   

Petitioner further objects to Exhibit 2011 under FRE 401-402 

(relevance).  Exhibit 2011 does not have a tendency to make a fact of 

consequence in determining this action more or less probable that it would 

be without the evidence.   

Petitioner further objects to Exhibit 2011 under FRE 403 (prejudice).   

The probative value of Exhibit 2011 is substantially outweighed by the 

danger of unfair prejudice, confusing the issues, undue delay, or wasting 

time. 

Petitioner objects to Exhibit 2011 under FRE 901 (authentication).  

Patent Owner has not produced sufficient evidence to support a finding that 

this exhibit is what Patent Owner claims it is. 

 
Respectfully submitted, 

 
Dated: June 11, 2018      /Brendan T. Jones/               

     Brendan T. Jones, Reg. No. 65,077  
Foley Hoag LLP 
155 Seaport Boulevard 
Boston, MA 02210 
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Tel: (617) 832-1000 
      Email: bjones@foleyhoag.com  
 

     Counsel for Elysium Health, Inc. 
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CERTIFICATE OF SERVICE 

Pursuant to 37 C.F.R. § 42.6(c), the undersigned hereby certifies that a 

copy of the foregoing document was served on June 11, 2018 by filing this 

document through the Patent Trial and Appeals Board End to End as well as 

by delivering a copy via the delivery method indicated to the attorneys of 

record for the Patent Owner as follows: 

Via Email: 
John L. Abramic 
jabramic@steptoe.com 
 
Harold H. Fox 
hfox@steptoe.com 
 
James R. Nuttall  
jnuttall@steptoe.com 
 
Jamie L. Lucia 
jlucia@steptoe.com 
 
086DartIPR@steptoe.com 
 
Via Federal Express  
John L. Abramic 
STEPTOE & JOHNSON LLP 
115 South LaSalle Street, Suite 3100 
Chicago, IL 60603 
 
 

 
Dated: June 11, 2018     

  /Brendan T. Jones/    
   Brendan T. Jones 

       


