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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

(SOUTHERN DIVISION) 

ChromaDex, Inc., 

Plaintiff, 

v. 

Elysium Health, Inc., 

Defendant. 

Case No.  SACV 16-02277-CJC(DFMx) 

CHROMADEX, INC.’S SUPPLEMENTAL 
BRIEF REGARDING ITS MOTION TO 
COMPEL FURTHER RESPONSES FROM 
DEFENDANT ELYSIUM HEALTH, INC.    

Date:                    November 14, 2017 
Time:                   10:00 a.m. 
Judge:                  Hon. Douglas F.  

McCormick 
Courtroom:          6B 
 
Discovery Cut-Off:     June 14, 2018 
Pretrial Conference:    September 10, 2018 
Trial:                           September 18, 2018 

Elysium Health, Inc., 

Counterclaimant, 

v. 

ChromaDex, Inc., 

Counter-Defendant. 
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Pursuant to Local Rule 37-2.3, ChromaDex, Inc. (“ChromaDex”) submits this 

supplemental brief responding to arguments by Elysium Health, Inc. (“Elysium”) in the 

Joint Stipulation. (ECF 66-1 (“J.S.”).) 

I. REQUESTS RELEVANT TO ELYSIUM’S ALLEGED LOST PROFITS DAMAGES 
Requests Nos. 42, 43, and 61 – Each of these requests is narrowly directed toward 

the supply chain for Basis, which is at the center of Elysium’s lost profits damages claim.  

Discovery into the supply chain is highly relevant to (1) calculating Elysium’s cost of 

producing Basis, and (2) assessing how the expansion or change of any part of that chain 

would have caused delay or increased costs.    

First, Elysium fallaciously argues that its representations about the Basis supply 

chain are irrelevant. (J.S. 19) However, Elysium’s communications with vendors and 

admissions about its own supply chain will address problem areas, delays, and costs, 

which are all directly relevant to assessing expansion and calculating costs.    

Second, Elysium falsely argues that margin data alone should be sufficient and that 

documents concerning manufacturing, packaging, and shipping are irrelevant. (J.S. 20.) 

Elysium’s argument, however, would require ChromaDex and the Court to take on faith 

that all aspects of the Basis supply chain could have been expanded to timely 

accommodate additional Basis sales, and without increasing Elysium’s costs. ChromaDex 

is entitled to test those assertions. Polaris Innovations Ltd. v. Kingston Tech. Co., 2017 

WL 3275615, at *10 (C.D. Cal. Feb. 14, 2017) (finding plaintiff was “entitled to explore 

for itself” an assertion by the defendant).   

Third, Elysium argues that a request for “all” documents is improper because some 

portion of Request No. 61 covers immaterial documents. (J.S. 20.) While documents 

about design specifications for cardboard boxes are admittedly not material, Elysium 

does nothing to show that these make up a significant portion of an otherwise admittedly 

relevant category of documents.  Moreover, as detailed below, Elysium’s boilerplate, 

unsubstantiated undue burden objection is insufficient under Rule 26. 

 Fourth, Elysium outrageously argues that requests directed toward its alternate 
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source of nicotinamide riboside (“NR”) are irrelevant because ChromaDex was 

contractually bound to continue supplying Elysium after it refused to pay $3M for the 

product it had already received.1  ChromaDex vigorously disputes that contention. (ECF 

66-2 (“Cieslak Decl. 1”) Ex. A ¶¶ 48, 54.)  Elysium’s argument would also require the 

Court to incorrectly assume that other sources of NR are irrelevant because ChromaDex 

alleged it is the “sole United States commercial source and supplier of the patent 

protected NR” (Id. ¶ 18; J.S. 22), when in contrast Elysium itself counter-alleges that it 

“sells Basis using NR that is not sourced from ChromaDex.” (Cieslak Decl. 1 Ex. B ¶ 95 

(emphasis added).) Whether that new supply of NR could have been available to timely 

fill additional orders, and the costs associated therewith, will be key elements in 

ChromaDex’s defense to Elysium’s alleged lost profit damages.  Elysium also argues that 

these documents are relevant to a patent infringement claim. However, Elysium admits 

ChromaDex has not threatened a patent infringement claim or even accused Elysium of 

infringement. (Cieslak Decl. 1 Ex. B ¶ 99.) ChromaDex’s motion strictly relies on 

information relevant to this action, not an unasserted patent infringement claim.   

Requests Nos. 47 and 48 – These Requests seek documents concerning Elysium’s 

NR inventory, and when it would have required an alternate, qualified supply of NR after 

running out of the legitimate supply from ChromaDex. This information is directly 

relevant to ChromaDex’s defense that Elysium had no capacity to make the alleged lost 

sales.  Elysium seeks to block discovery by agreeing to produce only inventory data 

alone, but withholding communications addressing Elysium’s and its vendors’ 

understanding and admissions about how long the legitimate ChromaDex inventory 

would last and whether a new supply would satisfy quality and safety standards.    

Requests Nos. 76 and 77 – These Requests address Elysium’s strategic plans, 

which are directly and highly relevant to whether and how Elysium considered deploying 

                                           
1 The order Elysium cites (J.S. 22) only addresses ChromaDex’s obligation to fill orders 
in late June 2016, before Elysium’s material breaches. (See Powell Decl. Ex. G at 11.)  
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its resources, whether it was expanding sales into new markets, and whether it could have 

increased sales (and made lost profits) but for ChromaDex’s alleged breach of the 

Exclusivity Provision.  The Requests go to the heart of Elysium’s lost profits claim. 

Elysium’s relevance objections again would require the Court to make unwarranted and 

likely untrue assumptions.  

First, Elysium argues the Requests are cumulative because its own assessments, 

admissions, and conclusions about market analyses would be contained in other 

documents Elysium has agreed to produce. (J.S. 24-25.) The truth of that naked assertion 

is unknown and untestable absent the discovery, and Elysium provides no plausible basis 

to believe that its strategic planning documents will be produced.  And if they are 

cumulative, they are indisputably relevant.  

Second, Elysium argues strategic plans are only relevant in actions applying the 

standard for calculating lost profits for an unestablished business and asks the Court to 

assume the standard for an established business will apply in this case. (J.S. 25.) But that 

is false and the Court here will be asked to apply the standard for an unestablished 

business, based on Elysium’s own admissions. According to Elysium itself, the 

exclusivity arrangement that ChromaDex signed on February 19, 2016, which was 

allegedly breached and is the basis of Elysium’s lost profits claim, was “brand new.”  

Ever Win Int'l Corp. v. Prong, Inc., 2017 WL 1654063, at *3 (C.D. Cal. Jan. 6, 2017) 

(“the PocketPlug is not a new product without a documented sales history, but [] the 

standard governing unestablished businesses is nonetheless more appropriate here”).  In 

these circumstances, courts apply the lost profits standard for unestablished businesses.  

Id.  Elysium’s strategic plans are without doubt highly relevant. 

Third, Elysium asks the Court to assume that “absent [ChromaDex’s alleged] 

breach, Elysium would have captured the entire market.” (J.S. 26.) ChromaDex contests 

that assertion and asks for the evidence to defend against it with Request Nos. 76 and 77. 

For example, Elysium may argue it lost sales to a product that was sold in retail brick & 

mortar stores. (Cieslak Decl. ¶ 8.) In contrast, Elysium’s Basis is only sold online through 
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Elysium’s website. (Id.) Absent some strategy to reach brick & mortar store customers, 

Elysium’s claim that it would have captured all sales fails.  ChromaDex’s Requests ask 

for discovery addressing that strategy, and others if they exist, to determine what 

additional market segments Elysium might have captured.  

Request No. 54 – This Request asks for documents concerning Elysium’s sales 

projections, which are critical to evaluate its alleged lost profits claim. It is black letter 

law that a party can only recover lost profits “where the evidence makes reasonably 

certain their occurrence and extent.” Grupe v. Glick, 26 Cal. 2d 680, 693 (1945). If 

Elysium cannot show harm, it cannot recover damages beyond nominal damages. See 

Cal. Civ. Code § 3360. Elysium seeks to block this discovery by fallaciously arguing it is 

not required to show that it would have made additional sales. (J.S. 30.) But Elysium’s 

sales projections are not an “extraneous factor” (J.S. 30) as they will likely disclose 

Elysium’s true estimation of the value of exclusivity. The numerous cases cited by 

ChromaDex at J.S. 28-29, which are not contested by Elysium, clearly hold that sales 

projections, and the bases and credibility of those projections, are relevant to a lost profits 

analysis.   

II. REQUESTS RELEVANT TO CONSTRUCTION OF “SUBSTANTIALLY SIMILAR” 
Elysium admits Requests Nos. 44, 45, 76, and 77 are relevant to interpreting the 

key contractual provision concerning which ingredients are “substantially similar,” but 

argues the Requests are overbroad and do not impose a proportional burden on Elysium. 

(J.S. 38-39.) Elysium’s boilerplate objections to these Requests and others fail because 

they are not substantiated by evidence informing either side of the proportionality 

analysis. Indeed, Elysium has refused to provide the facts necessary to evaluate 

proportionality—including by flouting its months-old commitment to supplement its 

insufficient initial disclosures—by providing even an estimate of the lost profits damages 

it seeks. (Cieslak Decl. ¶¶ 6-7.) Further, Elysium’s portion of the Joint Stipulation 

provides no evidence regarding the number of documents ChromaDex’s Requests might 

capture. Elysium’s naked assertion that the Requests capture “thousands” of irrelevant 
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documents (J.S. 38) is not supported by a single declaration and is insufficient “evidence” 

to support Elysium’s objections. See A. Farber & Partners, Inc. v. Garber, 234 F.R.D. 

186, 188 (C.D. Cal. 2006) (“[G]eneral or boilerplate objections such as ‘overly 

burdensome and harassing’ are improper—especially when a party fails to submit any 

evidentiary declarations supporting such objections.” (citation omitted)).  In Polaris 

Innovations Ltd. v. Kingston Tech. Co., Inc., the court rejected proportionality and burden 

objections in the absence of evidence because defendant “ha[d] not provided a sufficient 

basis on which to conclude that the amount in controversy, the parties’ resources, or the 

burden or expense of this discovery justif[ied] denying or limiting the discovery 

requested by [plaintiff].” 2017 WL 3275615, at *7.  

Lacking any evidence to support it proportionality arguments, Elysium suggests 

narrowing Requests Nos. 44 and 45 to documents which reference or compare 

pterostilbene or NR to substantially similar compounds. (J.S. 39.) But this would exclude 

highly relevant, material documents without any basis. For example, statements lauding 

specific properties and benefits of NR or pterostilbene are relevant, even without 

reference to other compounds, because the compounds Elysium now claims to be 

“substantially similar” may not have those characteristics. If a compound lacks the 

properties Elysium highlights in its own product, it would not be “substantially similar.” 

Likewise, Elysium’s contention that Request Nos. 76 and 77 should be narrowed 

because they allegedly capture irrelevant documents also fails. First, some of the 

categories of documents Elysium claims are irrelevant are relevant to the lost profits 

analysis as described above (e.g., plans for marketing and manufacturing). (J.S. 39.) As to 

the remaining categories, such as documents regarding plans for research, investor 

relations, and strategic partnerships, these document are relevant to showing which 

compounds Elysium saw potential in and why, as well as which compounds were not 

considered valuable. If Elysium planned five new products with pterostilbene and none 

with resveratrol, it is relevant to show Elysium did not view them as substantially similar.   

Respectfully submitted.  
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Dated: October 31, 2017 
 

COOLEY LLP 
ANTHONY M. STIEGLER (126414) 
EAMONN GARDNER (310834) 
JON F. CIESLAK (268951) 
SOPHIA M. RIOS (305801) 

/s/ Anthony M. Stiegler 
Anthony M. Stiegler (126414) 
Attorneys for Plaintiff and Counter-
Defendant ChromaDex, Inc. 
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