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·1

·2· · · · · · · CENTRAL DISTRICT OF CALIFORNIA
· · · · · · · · · · · SOUTHERN DIVISION
·3
· · ·CHROMADEX, INC.,· · · · )
·4· · · · · · · · · · · · · ·)
· · · · · ·Plaintiff,· · · · )
·5· · · · · · · · · · · · · ·) Case No.
· · · · · · · · · · · · · · ·) No. SACV 16-02277-CJC
·6· · · · · vs.· · · · · · · )
· · · · · · · · · · · · · · ·)
·7· ·ELYSIUM HEALTH, INC.,· ·)
· · · · · · · · · · · · · · ·)
·8· · · · ·Defendant.· · · · )
· · ·________________________)
·9· ·ELYSIUM HEALTH, INC.,· ·)
· · · · · · · · · · · · · · ·)
10· · · · ·Counterclaimant,· )
· · · · · · · · · · · · · · ·)
11· · · · · vs.· · · · · · · )
· · · · · · · · · · · · · · ·)
12· ·CHROMADEX, INC.,· · · · )
· · · · · · · · · · · · · · ·)
13· · · · ·Counter-Defendant.)
· · ·________________________)
14

15

16

17· · · · · · ·VIDEOTAPED DEPOSITION of DEFENDANT AND

18· ·COUNTERCLAIMANT ELYSIUM HEALTH, INC., by MARK MORRIS,

19· ·taken pursuant to Notice, on behalf of the Plaintiff

20· ·and Counter-Defendant, held at Cooley, LLP, 1114

21· ·Avenue of the Americas, New York, New York, commencing

22· ·at 9:09 a.m., on Wednesday, April 24 2019, before

23· ·Kathleen T. Keilty, a Certified Shorthand Reporter and

24· ·Notary Public within and for the State of New York.

25
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·1· ·A P P E A R A N C E S:

·2

·3· ·For Plaintiff & Counterclaimant:

·4· · · · COOLEY, LLP
· · · · · BY:· MICHAEL A. ATTANASIO, ESQ.
·5· · · · · · · · · ·-and-
· · · · · · · ·JAYME B. STATEN, ESQ.
·6· · · · 4401 Eastgate Mall
· · · · · San Diego, California 92121-1909
·7· · · · 858.550.6020
· · · · · mattanasio@cooley.com
·8· · · · 858.550.6162
· · · · · jstaten@cooley.com
·9

10

11· ·For Defendant & Counter-Defendant:

12· · · · BAKER & HOSTETLER, LLP
· · · · · BY:· JOSEPH N. SACCA, ESQ.
13· · · · · · · · · -and-
· · · · · · · ·MEGAN CORRIGAN, ESQ.
14· · · · 45 Rockefeller Plaza
· · · · · New York, New York 10111-0100
15· · · · 212.589.4224
· · · · · jsacca@bakerlaw.com
16· · · · 203.521.8864
· · · · · mcorrigan@bakerlaw.com
17

18

19· ·ALSO PRESENT:

20· ·Mark Friedman, General Counsel for ChromaDex

21· ·Thomas E. Wilhelm, Ph.D., General Counsel Elysium

22· ·Chris Johnson, videographer

23

24

25
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·1· · · · · · · ·MR. SACCA:· Don't reveal conversations

·2· ·you had with counsel.

·3· · · · · A.· ·Yes.

·4· · · · · Q.· ·Were you satisfied when you signed the

·5· ·verification at page 13 that everything in the

·6· ·response to the interrogatories was true?

·7· · · · · A.· ·Yes.

·8· · · · · Q.· ·If you turn to page 11, and on the left

·9· ·side are some numbers that represent lines.· So I'll

10· ·direct you to the line numbers, Mr. Morris.

11· · · · · · · ·If you look at page 11, line 3, do you

12· ·see that it says there, "Morris downloaded the

13· ·ingredient sales spreadsheet from his ChromaDex laptop

14· ·to a USB flash drive sometime in late May 2016."

15· · · · · · · ·Do you see that?

16· · · · · A.· ·Yes.

17· · · · · Q.· ·Is that a true statement?

18· · · · · A.· ·Yes.

19· · · · · Q.· ·Then it says, "At sometime" --

20· · · · · · · ·THE REPORTER:· I'm sorry, and then it

21· ·says?

22· · · · · Q.· ·"At sometime during his first few weeks

23· ·of employment with Elysium, Morris downloaded the

24· ·ingredient sales spreadsheet from the USB flash drive

25· ·to his computer at Elysium."
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·1· · · · · · · ·Do you see that, Mr. Morris?

·2· · · · · A.· ·Yes.

·3· · · · · Q.· ·What that also a true statement?

·4· · · · · A.· ·Yes.

·5· · · · · Q.· ·Why did you download the ingredient sales

·6· ·spreadsheet from your ChromaDex laptop to a USB flash

·7· ·drive in May 2016?

·8· · · · · A.· ·While I was at ChromaDex, it was normal

·9· ·practice to have some of the key documents that were

10· ·necessary to put partnerships in place.· So I would

11· ·travel with a USB drive, often looking at connectivity

12· ·whether, you know, a partner, giving a presentation.

13· ·So there's presentations on there and such.

14· · · · · · · ·There would also be random journal

15· ·articles that I would download and save that were on a

16· ·variety of topics.

17· · · · · · · ·So it was just standard practice for me

18· ·to keep some of these documents that were freely

19· ·distributed to partners accessible.

20· · · · · Q.· ·Are you testifying that the ingredient

21· ·sales spreadsheet that you put on the flash drive was

22· ·freely distributed to customers of ChromaDex?

23· · · · · A.· ·I don't know who had access to that, so I

24· ·can't speak to how others treated the document or what

25· ·was confidential or not on there.
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·1· ·information of ChromaDex?

·2· · · · · A.· ·No.

·3· · · · · Q.· ·Okay.· Is that because you believe that

·4· ·that information was distributed to partners of

·5· ·ChromaDex?

·6· · · · · A.· ·I believe the information contained in

·7· ·that spreadsheet was openly discussed with partners

·8· ·outside of ChromaDex, yes.

·9· · · · · Q.· ·Did you provide the ingredient sales

10· ·spreadsheet to anybody other than Elysium?

11· · · · · A.· ·I did not provide it to anyone, including

12· ·Elysium.

13· · · · · Q.· ·You never provided the ingredient sales

14· ·spreadsheet to Elysium?

15· · · · · A.· ·No.

16· · · · · Q.· ·Did you download it on to an Elysium

17· ·server?

18· · · · · A.· ·I believe so, yes.

19· · · · · Q.· ·How is that not providing it to Elysium?

20· · · · · A.· ·It was -- it was unintended.

21· · · · · Q.· ·What does that mean?

22· · · · · A.· ·That I was downloading other folders on

23· ·the USB drive, and I did not intend to download some

24· ·information.· And it was not discussed at Elysium.

25· · · · · Q.· ·What do you mean, you unintentionally
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·1· ·downloaded the ingredient sales spreadsheet to an

·2· ·Elysium server?

·3· · · · · A.· ·The USB drive had a variety of files.

·4· · · · · Q.· ·Right.

·5· · · · · A.· ·So, at the time what I was interested in

·6· ·were journal articles, things of that nature that was

·7· ·also contained on the USB drive that had some of these

·8· ·documents.

·9· · · · · Q.· ·But, instead, you downloaded the

10· ·ingredient sales spreadsheet to an Elysium server,

11· ·correct?

12· · · · · A.· ·Yes.

13· · · · · Q.· ·It was accessible to other people at

14· ·Elysium, correct?

15· · · · · A.· ·I don't know.

16· · · · · Q.· ·Was it locked somehow?· Was access

17· ·somehow restricted?

18· · · · · A.· ·I believe you have to grant access to our

19· ·network folders, individual network folders.· So I

20· ·don't know.· Access could have been restricted.· I'm

21· ·not sure.

22· · · · · Q.· ·Where did you download it to particularly

23· ·at Elysium?

24· · · · · A.· ·I -- the -- I believe at the time, it's a

25· ·Dropbox account that we're all work -- that the
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·1· ·company's using in terms of a network.

·2· · · · · Q.· ·Dropbox account, by definition, was

·3· ·available to other people, right?

·4· · · · · A.· ·No.

·5· · · · · Q.· ·That's the point of a Dropbox account.

·6· · · · · A.· ·I'm sorry.· No, there's restricted access

·7· ·to certain groups and folders.· I'm no longer on

·8· ·Dropbox, so I can't recall what the restrictions were

·9· ·there.

10· · · · · Q.· ·Where does the ingredient sales

11· ·spreadsheet exist today at Elysium?

12· · · · · A.· ·It's deleted.· I deleted it.

13· · · · · Q.· ·When did you delete it?

14· · · · · A.· ·I -- shortly thereafter, I don't recall.

15· · · · · Q.· ·Well, your interrogatory response says

16· ·that "At some time during his first few weeks of

17· ·employment with Elysium, Morris downloaded the

18· ·ingredient sales spreadsheet from the USB flash drive

19· ·to his computer at Elysium."

20· · · · · · · ·So when did you delete it after your

21· ·first few weeks of employment when you downloaded it?

22· · · · · A.· ·I don't recall.

23· · · · · Q.· ·Why did you delete it?

24· · · · · A.· ·I didn't put much thought into it.

25· · · · · Q.· ·Well, had this litigation begun when you
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·1· · · · · A.· ·Yes.

·2· · · · · Q.· ·Do you remember which documents refreshed

·3· ·your memory?

·4· · · · · A.· ·There were many documents.

·5· · · · · Q.· ·Do any stand out in your mind?

·6· · · · · A.· ·Not a single document.

·7· · · · · Q.· ·Did you look at the ingredient sales

·8· ·spreadsheet, for instance, Exhibit 148?

·9· · · · · A.· ·No.

10· · · · · Q.· ·Okay.

11· · · · · A.· ·I don't think so.

12· · · · · Q.· ·Do you remember a single document that

13· ·allowed you to refresh your memory that you saw during

14· ·your full day of preparation or your three hours of

15· ·preparation?

16· · · · · A.· ·I don't think so.· I think it's more of

17· ·as you go through this process, as I'm sure you're

18· ·aware of, there's a lot of documents that go back and

19· ·forth.· There's not, you know, one single document

20· ·that stood out.

21· · · · · Q.· ·Okay.· What is your current position at

22· ·Elysium?

23· · · · · A.· ·Vice president of research and

24· ·development.

25· · · · · Q.· ·How long have you held that title?
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·1· · · · · A.· ·1999.

·2· · · · · Q.· ·What subject did you major in?

·3· · · · · A.· ·Chemical engineering.

·4· · · · · Q.· ·How long after college did you begin

·5· ·working with ChromaDex?· How long after graduating

·6· ·from college did you begin working for ChromaDex?

·7· · · · · A.· ·I believe 2006, so seven years.

·8· · · · · Q.· ·Who hired you at ChromaDex?

·9· · · · · A.· ·Frank Jaksch.

10· · · · · Q.· ·Did you start as a sales rep?

11· · · · · A.· ·Yes.

12· · · · · Q.· ·Ultimately, did you become vice president

13· ·of sales and marketing at ChromaDex?

14· · · · · A.· ·Yes.

15· · · · · Q.· ·Do you recall when that was,

16· ·approximately?

17· · · · · A.· ·November of -- I remember it was in

18· ·November.· It was after Thanksgiving.· I don't know if

19· ·that was like 2013, maybe.

20· · · · · Q.· ·Okay.· And I appreciate it's your best

21· ·memory.

22· · · · · A.· ·Okay.

23· · · · · Q.· ·Your best memory, as you sit here today,

24· ·is you became VP of sales and marketing in

25· ·approximately November of 2013?
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·1· · · · · A.· ·I -- I would say it's 2012 or 2013, to

·2· ·the best of my memory, yes.

·3· · · · · Q.· ·Did you later become the vice president

·4· ·of business development?

·5· · · · · A.· ·Yes.

·6· · · · · Q.· ·When did you assume that role?

·7· · · · · A.· ·I believe 2016.

·8· · · · · Q.· ·Okay.· Starting with your time as VP of

·9· ·sales and marketing, what were your job

10· ·responsibilities in that job?

11· · · · · A.· ·At that time, lead the consumer --

12· ·customer service team, the sales and marketing team.

13· · · · · Q.· ·In that role, did you interact frequently

14· ·with ChromaDex customers?

15· · · · · A.· ·Yes.

16· · · · · Q.· ·Were you responsible for monitoring

17· ·ChromaDex's compliance with its contracts with its

18· ·customers?

19· · · · · A.· ·I'm sorry.· Can you repeat that?

20· · · · · Q.· ·Sure.

21· · · · · · · ·Well, as vice president of sales and

22· ·marketing, were you familiar with ChromaDex's supply

23· ·agreements with its customers?

24· · · · · A.· ·Yes.

25· · · · · Q.· ·Did you have a role in terms of ensuring
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·1· · · · · Q.· ·Does this e-mail effectively summarize a

·2· ·discussion you'd had with Mr. Jaksch and Mr. Rhonemus

·3· ·about you resigning from ChromaDex the day before?

·4· · · · · A.· ·I'm sorry.· I've read it, yes.

·5· · · · · Q.· ·Does this e-mail that you wrote,

·6· ·Exhibit 8, essentially summarize a conversation you'd

·7· ·had the day before with Mr. Jaksch and Mr. Rhonemus

·8· ·about resigning?

·9· · · · · A.· ·I remember parts of that conversation.

10· ·I -- I'm not sure if this fully encapsulates that.

11· ·I'm not sure.

12· · · · · Q.· ·Okay.· Fair enough.

13· · · · · · · ·I'm simply asking you, does this e-mail

14· ·relate to a conversation you had the day before in

15· ·which you told Mr. Jaksch and Mr. Rhonemus you

16· ·intended to resign from ChromaDex?

17· · · · · A.· ·I apologize.· I believe so, yes.

18· · · · · Q.· ·By this time, July 13th, you had reached

19· ·terms on your employment with Elysium, correct?

20· · · · · A.· ·I believe so, yes.

21· · · · · Q.· ·And you, in fact, had made plans to move

22· ·to New York by this time, correct?

23· · · · · A.· ·No.

24· · · · · Q.· ·Do you remember your very first day in

25· ·the Elysium building as an employee?
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·1· · · · · A.· ·Yes.

·2· · · · · Q.· ·What was that?

·3· · · · · A.· ·The first day as an employee, I believe,

·4· ·was -- I think it was like July 19th or so.

·5· · · · · Q.· ·So five or six days later, does that

·6· ·sound reasonable --

·7· · · · · A.· ·Yes.

·8· · · · · Q.· ·-- from Exhibit 8?

·9· · · · · A.· ·Yes.

10· · · · · Q.· ·So did you share with Mr. Jaksch and

11· ·Mr. Rhonemus, when you spoke to them on July 12th,

12· ·that you had accepted a position from Elysium and

13· ·would be working there?

14· · · · · A.· ·I did not.

15· · · · · Q.· ·Why not?

16· · · · · A.· ·It was a decision that -- that took some

17· ·time.· Ultimately, decided that it was such a big

18· ·decision that, honestly, even at -- I didn't know if

19· ·or when I was ever going to move to New York.

20· · · · · · · ·So I -- that stress and pressure of

21· ·making that personal decision, I just -- I thought it

22· ·was in my best interest to not say where I was going.

23· · · · · Q.· ·So your testimony, sir, under oath is

24· ·that as of July 13th, 2016, you -- it was not certain

25· ·that you would be working for Elysium in the future;
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